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ADVERTISEMENT. 


This  volume,  of  the  Reports  of  the  Decisions  of  the 
Superior  Court  of  Chancery  of  the  State  of  Mississippi, 
is  offered  to  the  profession  as  a  work  entirely  of  indi- 
vidual enterprise.  It  is  unsupported  by  the  patronage- 
of  the  State ;  the  legislature,  at  its  last  session,  haying 
abolished  the  ofhce  of  reporter  of  that  court,  so  far  as 
his  connection  with  the  State  extended. 

The  present  Reporters,  by  their  view  of  the  impor- 
tance to  the  profession  at  large,  and,  more  especially,  to 
the  members  of  the  Bar  in  this  State,  of  accurate  reports 
of  the  decisions  of  a  separate  chancery  tribunal,  charac- 
terized by  the  ability  which  has  distinguished  the  labors 
of  the  present  Chancellor,  have  been  induced  to  accept 
the  appointment,  proffered  to  them,  of  Reporters  of  this 
Court ;  and  the  accompanying  volume  is  the  first  fruit 
of  their  official  labors. 


ADVERTISEMENT. 

It  is  not  expected  that  this  undertaking  will  prove,  in 
a  pecuniary  point  of  view,  a  profitable  one.  Should  it, 
however,  yield  sufficient  to  defi*ay  the  expenses  of  the 
publication,  it  will  be  followed  by  another  volume. 

It  looks  entirely  to  the  profession  for  its  support. 


TABLE 


OF   THE    CASES   REPORTED. 


Paos. 

Adams  (Rowan  &  Hanis  r.)  45 

AndiewB  (Pope  o.)  135 

Baeon  o.  Conn  348 

Baine  (Hineso.)  530 

Barker  (Stacy  r.)  119 

Barrownr.  Barrow  101 

Beasley  (Crismao  v.)  561 

Bingaman  r.  Hyatt  437 

Bodley  (Jenkins  v.)  338 

BoisgeTaxd  o.  Wall  404 

Ballaid  (Craft  v.)  866 

Bosh  (Steger  v.)  173 

Cannon  r.  Kinney  555 

Cbewning  r.  Nicnols  199 

Claiborne  (Williams  v.)  355 
Commercial    Bank    of  Rodney 

(Mont^romery  v. )  639 
Commisaionera  of  Sinking  Fond 

V.  Patrick  110 

Conn  (Bacon  v.)  348 

Cord  (Vannersonv.)  345 
Cotton  V.  Parker                    195,  191 

Courtney  (Planters  Bank  o.)  40 

Cowan  (Payne  v.)  96 

Craft  r.  Ballard  366 

Ciisman  r.  Beasley  561 


DsTis  r.  Roberts 

V.  Yerby 

Denton  (Patterson  v.) 
Didc  V.  Tmly 

Embry  (Robins  o.) 
Eyans  (Hoper.) 
ETorett  r.  Winn 
Finnall  (Freeman  v.) 


543 

508 
599 
557 

907 

195 

67 


Pi«a. 

Fisher  o.  Grimes  107 

Fletcher  v,  Rapp  374 

V.  Wilson  376 

Foote  V.  Garland  95 

Freeman  o.  Finnall  698 

Garland  (Foote  v.)  95 

Gaskins  (Miller  o.)  594 

Gibson's  heirs  v,  Niblett  978 

Glasscock   (Martin,  Pleasants, 

&  Co.  v.y  17 
Gordon  v.  Watkins  37 
Grimes  (Fisher  v.)  107 
Gnise  v.  Middleton  89 
Gwin  V.  iftanis  598 
V.  Stone  194 

Haley  (Wanren  v.)  647 

Hamberlin  v,  Terry  589 

Hamer  o.  Johnston  563 

Harper  (Pickens  v.)  539 

Harris  (Gwin  o.)  598 

Herring  v.Winans  466 

Hines  o.  Baine  530 

Hope  o.  Evans  195 

HyaU  (Bingaman  o.)  437 

Jenkins  v.  Bodley  338 

Johnston  (Hamer  o.)  563 

Kane  (Tooley  v.)  518 

Kinney  (Cannon  v.)  555 

Landv.  Land  158 

Latham  v.  Morgan  &  Fits             611 

Ledyard,  Hatter,  &  Co.  (Mc- 

Intyre  v.)  91 
Lo wry  &,  Pnckett  o.  McDonald  & 

Rogers  690 


TABLE  OF  THE  CASES  REPORTED. 


Tlom, 

Maishall  v,  Morton  663 
Martin  (Pintard  v.)  126 
y  Pleasants,  &  Co.  v.  Glass- 
cock 17 
McDonald  Si  Rogers  (Lowry  &, 

Puckett  V,)  620 

Mclntirre    v.    Ledyard,  Hatter, 

&  Co,  91 

Mears  &  Walker  v.  Winslow        449 
Meek  (Newman  v\)  331 

Mercer  v.  Stark  479 

Middleton  (Guise  v.)  89 

Mills  (Wilcox  o.)  85 

Miller  v.  Gaskins  524 

Milliken  (Montgomery  v.)  495 

Minor  (Torrey  v.)  489 

Montgomery  v.  Commercial  Bk. 

of  Rodney  632 

Montgomery  V.  Milliken  495 

Morgan  &  Fitz  ( Latham  v,)  611 

Morton  (Marshall  v.)  563 

Najrler  v.  Payne  26 

Neibert  v.  Withers 
Newman  v.  Meek 
Niblett  (Gibson's  heirs  v.) 
Nichols  (Chewning  t?.) 


Parker  (Cotton  v.)  125, 

Parks  V.  Person 

Patrick  (Commissioners  of  Sink- 
ing Fund  V,) 
Patterson  v,  Denton 
Payne  t.  Cowan 

(Naylerr.) 

Person  (Parks  v,) 
Petrie  (Wright  v.) 
Phillips  V.  Saunderson 
Pickens  (Sample  v.) 

1.  Harper 

Pintard  v.  Martin 
Planters  Bank  v.  Courtney 
Pope  t>.  Andrews 
Pnckett  V,  Rogers 


599 
331 
278 
122 

191 

76 

no 

592 

26 

26 

76 

326 

462 

501 

539 

126 

40 

135 

620 


Rapp  ( Fletcher  v.)  374 

Roberto  (Davis  v. )  543 

Robins  v.  Embry  207 

Robinson  v.  Thompson  454 

Rogers  (Puckett  v.)  620 

Rowan  &  Harris  v.  Adams  45 

Sample. v.  Pickens  501 

Saunderson  (Phillips  v.)  462 

Shaw  V.  Thompson  628 

Shelton  (Wright  t».)  399 

Shotwell  V.  Shotwell  51 

Smith  V.  Walker  432 

Stacy  V.  Barker  113 

Stark  (Mercerr.)  479 

Steger  v.  Bush  173 

Stone  (Gwin  v.)  124 

Suggs  (Young  V.)  393 

Terry  (Hamberlin  v.)  589 

Thompson  (Robinson  v.)  454 

V.  Shaw  628 

Tooley  v.  Kane  518 

Torrey  v.  Minor  489 

Truly  (Dick  v.)  557 

Vannerson  v.  Cord  •     345 

Walker  (Smith  v.)  433 
Wall  (Boisgerard  v. )  404 
Warren  v.  Haley  647 
Watkins  (Gordon  v.)  37 
Wilcox  V.  Mills  85 
Williams  v.  Claiborne  355 
Wilson  (Fletcher  v. )  376 
Winans  (Herring  v.)  466 
Winn  (Everett  v,)  67 
Winslow. (Meais  &  Walker  v,)  449 
Withers  (Neibert  v.)  599 
Wright  V,  Petrie 
V.  Shelton 


Young  V.  Suggs 
Yerby  (Davis  o.) 


282,  326 
399 

393 
508 


CASES 


ARGUED  AND  DETERMINED 

IN    THE  "-'r^* 

SUPERIOR  COURT  OF  CHA-MERY 

OP    THE 

STATE    OP    MISSISSIPPl/v'v 

BY    THE  \       y 

Hon,  ROBERT  H.   BUCKNER,  "; 

CHANCELLOR  OF  THE  STATE. 

FOR  THE  DECEMBER  TERM,  1843,  AND  PREVIOUSLY, 
AT  JACKSON,   MISS. 


Mabtir  Pleasants  &,  Co.  v.  Ann  M.  Glasscock,  et  al, 

A  cmlitor  of  the  estate  of  a  deceased  person,  cannot  come  into  equity  to  subject  to  the 

satisfaction  of  his  debt,  property  of  the  decedent  in  the  hands  of  a  third  person,  who 

has  intermedled  with  and  possessed  himself  thereof. 
bk  sacji  case  the  creditor  has  a  plain,  adequate,  and  unembarrassed  remedy  at  law. 
A  court  of  equity  will  entertain  a  bDl  for  discovery,  and  an  account  of  assets,  against  an 

executor  or  administrator,  upon  a  pure  legal  claim. 
Where  a  person  is  sought  to  be  charged  in  equity  as  executor  dt  ton  tort^  he  should  be 

sued  as  a  regular  executor. 
A  bill  which  sets  up  one  sufficient  ground  for  equitable  relief,  and  then  states  another 

upon  which  no  relief  can  be  had,  is  not  thereby  rendered  multifarious. 
la  such  case  the  defendant  should  demur  to  one  part,  and  answer  to  the  other ;  or  answer 

generally,  and  object  at  the  hearing  to  that  part  which  is  without  claim  to  equitable 

cognizance. 
To  reiKier  a  bill  multilarious,  the  matters  thereof  must  not  only  be  separate,  and  distinct, 

hot  each  most  be  of  a  character  entitling  the  complainant  to  separate  equitable  relief. 
If  a  bill  be  nmltifsrious,  it  cannot  be  demurred  to  on  that  account,  unless  the  prayer  be 

also  multifarious. 
It  is  not  necessary  to  malw  the  personal  representatiTe  pf  a  deceased  party  a  defendant 

to  a  bill  filed*by  erediters  seeking  to  subject  a  fund  specifically  pledged  by  the  dece- 

deat  for  the  payment  of  their  debt;  no  claim  being  made  upon  the  general  assets 

of  the  estate. 
▼OL.    I.  1 
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A  person  for  whose  benefit,  a  trust  is  created  without  his  knowledge,  may  aAerwaids 

affirm  it,  and  enforce  its  execution. 
Where  a  oomplaaant  prays  for  particular  relief  and  for  other  and  fiuther  relief,  he  can 

have  no  reUef,  inconsistent  with  the  specific  relief  asked,  even  though  there  may  be 

just  foundation  for  it  in  the  bill ;  in  such  case,  the  prayer  for  other  rdi^  must  be  in 

the  disjundive. 

The  complaintfii^/alleged  in  their  bill  that,  in  the  year  1834, 
one  Caleb   B«  H^^on,  then  of  the  county  of  Jackson,  in  the 
State  of  Alab^fr^,*  died,  having  first  made  his  will,  which  was  duly 
probated  ip.*tbiB*-county  court  of  that  county.     That  at  the  time  of 
his  deatl^K&itfbs  seised  and  possessed  of  large  real  and  personal  prop- 
erty, -'^^^t  his  widow  Ann  M .  and  three  children  by  her,  and 
thre^  \fyi  former  wife,  survived  him  :  that  by  his  will,  after  some 
i|Dejcific  bequests  to  the  children  of  his  first  wife,  he  left  to  his 
.  vnc(ow  and  her  three  children  the  rest  and  residue  of  the  estate, 
-"iioth  real  and  personal,  the  widow  to  have  the  use  and  enjoyment 
'lof  one  fourth  part  for  her  lifetime,  and  the  children  the  remainder 
in  fee  simple.     The  bill  exhibited  a  copy  of  the  will. 

They  stated  that  the  widow  qualified  as  executrix,  and  exhib- 
ited a  certificate  of  the  county  court  appointing  her.  That,  besides 
the  house  and  lot  named  in  the  will,  the  testator  owned  a  valuable 
tract  of  land,  forty-four  slaves,  and  other  personal  property  ;  all  of 
which  property  the  widow,  by  virtue  of  her  appointment  as  executrix, 
received  into  possession  and  cultivated  the  land  with  tbe  negroes, 
and  used  the  other  personal  property  for  the  increase  and  improve- 
ment of  the  estate,  until  1836,  when  her  marriage  with  William 
H.  Glasscock,  of  the  county  of  Madison  and  State  of  Alabama 
took  place,  who  by  the  laws  of  that  State  became  executor  in 
right  of  his  wife,  and  so  continued  until  his  death  in  the  fall  of 
the  year  1840. 

That  during  the  existence  of  the  last-named  marriage,  William 
H.  Glasscock,  being  reputed  rich,  and  in  possession  of  a  lai^e 
amount  of  property,  contracted  many  debts  :  among  the  rest,  several 
to  complainants;  one  of  $1629*54,  by  note  dated  January  1, 
1840,  payable  twelve  months  after  date  to  James  R.  Maltbie  or 
order,  and  by  Maltbie  transferred  to  complainant;  another  of 
$1756,  of  same  date,  due  two  years  after  date  ;  another  of  |^66*62, 
payable  twelve  months  after  date ;  another  in  the  like  sum  of 
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^866 '62,  by  bill  of  exchange ;  another  by  open  account  of 
$204-27  ;  the  evidences  of  which  were  made  exhibits  to  the  bill. 

That  on  the  24tb  day  of  April,  1840,  WiUiam*  H.  Gl&sscock 
executed  a  deed  of  trust,  upon  his  property,  to  secure  certain 
debts  ;  fint^  to  secure  his  overseer  bis  wages  ;  ncond^  to  provide 
for  the  expenses  of  an  expected  lawsuit ;  thirds  to  pay  any  expenses 
of  carrying  the  deed  of  trust  into  execution  ;  fourth^  to  pay  the 
indebtedness  of  ^William  H.  Glasscock  to  the  estate  of  Caleb  B. 
Hudson,  supposed  to  be  about  eight  or  ten  thousand  dollars ; 
fiftk^  to  pay  a  number  of  persons  debts  due  to  them,  upon 
which  surety  had  been  given,  the  names  of  the  creditors  being  given, 
and  also  those  of  the  sureties,  but  the  particular  amount  of  each 
respective  indebtedness  was  not  set  out  in  the  bill ;  and,  lastly,  to 
secure  the  payment  of  her  other  debts ;  by  this  deed,  Mr. 
Glasscock  conveyed  all  his  estate,  real,  personal,  and  mixed,  to 
one  Benjamin  T.  Moore,  who  was  to  sell  the  same,  in  the  mode 
prescribed  in  the  deed  of  trust,  which  was  exhibited  with  the  bill, 
and  pay  the  proceeds  in  discharge  of  the  debts  as  recited  and  enu-> 
meraied  in  the  deed. 

The  bill  further  alleged  that  William  H.  Glasscock  died  in  the 
fidl  of  1840,  leaving  an  only  son,  by  a  former  marriage,  of  the  same 
name.  Soon  after  his  death,  the  widow  moved  to  Mississippi  and 
took  possession  of  the  property  in  this  State,  owned  by  her  hus- 
band in  his  lifetime,  and  conveyed  by  the  deed  of  trust,  being 
land  and  n^roes,  in  Holmes  county  ;  that  she  sdU  has  the  same  m 
her  possessicMi. 

That  W.  H.  Glasscock  made  no  will,  and  ^^  no  administration  has 
been  taken  out  upon  his  estate." 

That  Moore,  the  trustee,  being  urged  by  the  creditors,  in  the 
spring  of  i841,  advertised  the  property  in  Mississippi  for  sale  under 
the  deed  of  trust ;  that  Mrs.  Glasscock  filed  a  bill  in  the  Superior 
Court  of  Chancery  of  this  State,  and  enjoined  the  sale,  on  the 
ground  that  the  debt  to  the  overseer  had  been  paid  off,  the  other 
preference  debts  not  contracted,  and  that  the  debt  due  the  estate  of 
her  first  husband  was  $13,142*91,  which  was  the  first  then,  of  the 
preferred  debts,  and  that  the  property  she  was  then  in  possession 
of,  and  which  she  particularly  describes,  was  not  more  than  suffi- 
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cient  to  pay  the  debt  due  her  first  husband's  estate  ;  that  the  trustee 
living  in  Alabama,  and  having  no  interest  in  the  matter,  ''  did  care- 
lessly, negligently,  and  in  fraud  of  the  rights  of  the  oompfainant 
and  the  other  creditors  of  said  Glasscock,  and  combining  and  con- 
federating with  the  said  Ann  M.,  consent  and  agree  to  compromise, 
and  did  actually  compromise  with  her  ;  "  by  permitting  her  to 
keep  the  property  in  her  possession  in  payment  of  the  debt  due  to 
her  first  husband  ;  upon  which  compromise  Mrs.  Glasscock  dis* 
missed  her  bill. 

What  had  become  of  the  other  property  conveyed  by  the  deed 
of  trust,  which  lay  in  Alabama,  the  complainants  did  not  know, 
but  presumed  it  had  been  sold  to  pay  the  preference  debts,  if  any 
such  existed  after  Mrs.  Glasscock's  claim. 

The  bill  charged  that  the  property  in  Mrs.  Glasscock's  possession, 
was  in  equity  '^  applicable  tb  the  payment  of  complainants'  debts, 
and  should  be  decreed  to  be  a  fund  in  the  hands  of  Mrs.  Glasscock 
for  that  purpose,"  after  paying  the  debt  due  to  her  ;  nine  thousand 
dollars  of  which,  the  bill  charged,  '^  was  founded  in  injustice  and 
fraud,  and  without  pretence  of  foundation  in  right." 

That  on  the  26th  of  January,  1839,  the  accounts  in  the  Orphans' 
Court  of  Alabama,  filed  by  Mr.  and  Mrs.  Glasscock,  showed  an  in* 
debtedness  in  their  favor^  against  the  estate  of  Caleb  B.  Hudson^ 
of  $2,148-79. 

That  after  the,  death  of  Mr.  Glasscock,  in  November,  1840, 
Mrs.  Glasscock  filed  two  accounts  in  the  same  Orphans'  Court,  one 
embracing  the  sums  with  which  she  was  separately  chargeable,  and 
the  credits  to  which  she  was  separately  entitled  ;  and  the  other,  the 
account  of  Mr.  Glasscock,  as  executor,  with  similar  debts  and  cred- 
its. 

By  the  first  of  these  accounts,  Mrs.  Glasscock  is  chargeable  with 
$16,524*81,  and  to  be  credited  with  $21,030-05,  leaving  a  balance 
in  her  favor,  of  $4,505*24,  '^  and  upon  examination,  it  will  be  seen, 
not  without  surprise,  that  she  has  appropriated  to  herself  individu- 
ally, every  credit  to  which  she  and  her  husband  were  jointly  enti- 
tled by  the  account  of  the  26th  of  January,  1839,  notwithstanding 
he,  in  virtue  of  the  marriage,  had  been  at  that  time  in  charge  of  the 
estate  more  than  two  years." 
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By  this  account  against  Mr.  Glasscock,  he  was  charged  with 
$17,719-50,  and  credited  with  $4,576*59,  leaving  a  balance 
against  him  of  $13,142*91,  which  she  had  settled  with  the  trustee. 
These  accounts  are  exhibited  with  the  bill. 

The  bill  stated  further,  that  a  number  of  the  items  and  vouchers 
of  Mrs.  Glasscock's  account  were  receipts  for  payments  made  by 
W.  H.  Glasscock  in  person,  and  that  they  amount  to  $7900,  and 
should  be  credited  to  him  ;  another,  for  cotton,  improperly  charged, 
of  $1076,  when  add«d  to  his  credits,  swells  the  sum  to  $13,422, 
which,  deducted  from  his  debts,  leaves  a  balance  against  him  of 
only  $4287,  and  this,  admitting  the  other  items  to  be  correct, 
which  the  bill  denied  ;  that  upon  this  ex  parte  statement,  the  pro- 
bate court  in  Alabama  made  a  final  settlement,  by  which  they  aver 
they  are  not  bound,  as  it  was  accomplished  by  fraud,  without  notice 
to  them.  * 

The  bill  further  alleged  that,,  by  an  agreement  between  Mr.  and 
Mrs.  Glasscock,  the  planting  interest  of  Caleb  B.  Hudson,  in  Ala- 
bama, was  sold  and  transferred  into  Mississippi,  by  the  purchase  of 
a  plantation  in  Holmes  county  in  this  State,  for  the  estate  of  said 
Hudson,  with  the  proceeds  of  the  sale  6f  the  land  in  Alabama,  and 
other  payments  made  by  himself,  out  of  the  proceeds  of  his  own 
estate,  for  which  he  had  never  been  credited,  in  his  account  with 
the  estate  of  Caleb  B.  Hudson  ;  that  said  purchase  in  Holmes 
county  was  made  for  and  on  account  of  the  estate  of  Hudson,  and 
not  his  own  account,  and  the  loss  upon  that  purchase,  if  any,  should 
fall  upon  the  estate  of  Hudson. 

That  Mrs.  Glasscock  delivered  the  possession  of  six  of  the  ne-^ 
groes  embraced  in  the  deed  of  trust  to  one  of  her  husband^s  rela- 
tives, who  carried  them  off  to  Texas. 

That  they  are  entitled  to  an  account  of  what  Wm.  H.  Glasscock 
reduced  to  possession  in  his  lifetime  of  his  wife's  interest  in  the 
estate  of  her  first  husband,  being  the  life  interest  in  one  fourth  part 
thereof. 

That  the  fourth  part  of  the  cotton  crops,  and  the  proceeds  of  the 
sale  of  the  land,  to  the  year  1839,  were  equal  to  $7485,  to  which 
they  claimed  to  be  equitably  entitled. 

The  biU  then  made  the  various  creditors  recited  in  the  deed  of 
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trust,  the  trustee,  the  widow  and  son  of  Wm.  H.  Glasscock,  defend- 
ants, propounded  a  series  of  interrogatories,  and  copcluded  with  the 
following  prayer  :  ^'  And  on  6nal  bearing,  your  orators  pray,  that 
upon  each  and  all  of  the  grounds,  hereinbefore  stated  and  assumed, 
the  said  Ann  M .  be  caused  to  pay  to  your  orators  the  amount  of  their 
said  debts,  with  interest,  and  for  such  other  relief  as  may  be  consbtent 
with  the  principles  of  equity^  and  suited  to  the  nature  of  their  case.'' 

To  this  bill  Mrs.  Glasscock  demurred. 

First.  Because  there  was  no  equity  in  th^  bill,  upon  which,  as 
between  Mrs.  Glasscock  and  the  complainants,  relief  could  be 
given. 

Second.  Because  the  personal  representative  of  Wm.  H.  Glass- 
cock was  not  before  the  Court. 

Third.  Because  the  bill  sought  to  revise  the  judgment  of  the 
County  Court  of  Jackson  CAunty,  Alabama. 

Fourth.  The  bill  is  filed  to  compel  the  defendant  to  pay  a  debt 
owed  by  W.  H.  Glasscock,  and  does  not  exhibit  any  equitable 
reason  for  it. 

Fifth.  The  complainants  do  not  adopt  or, disclaim  the  provis- 
ions of  the  deed  of  trust. 

Sixth.     The  Court  has  no  jurisdiction. 

Seventh.     The  bill  is  multifarious. 

Wm.  Thompson^  for  the  Demurrer. 

MaycM  ^  Clifton^  for  Complainants. 

By  the  Chancellor.  Wm.  H.  Glasscock,  in  his  lifetime,  con- 
veyed all  his  property,  both  real,  personal,  and  mixed,  in  trust,  to 
secure  and  pay  different  specified  creditors,  in  a  given  order  of  pre- 
ference, and  then  to  pay  his  creditors  generally,  without  naming  them. 
Among  the  preferred  creditors  was  the  estate  of  C.  B.  Hudson,  de- 
eased.  Glasscock  had  intermarried  with  Hudson's  widow,  who  was 
the  executrix  of  the  estate,  and  his  indebtedness  arose  out  of  bis 
relation  of  executor.  It  is  alleged,  that  by  a  fraudulent  agreement 
between  the  trustee  in  tlie  deed  of  trust,  and  Mrs.  Glasscock,  the 
whole  trust  property,  situate  in  Missisippi,  was  relinquished  to  her,  in 
satisfaction  of  the  debt  alleged  to  be  due  said  estate ;  and  it  is  charged 
that  nothing  was,  in  truth  and  in  fact,  due  said  estate  at  the  date  of 
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said  retioquishmeot,  and  that  the  property  was  of   much  greater 
Talue  than  the  debt  claimed  to  be  due.     It  is  also  alleged  that  there 
is  DO  admioistretion  upon  the  estate  of  Glasscock,  and  that  Mi%. 
Glasscock  has  all  his  property  in  her  hands.     Upon  these  leading 
frets,  the  complainants,  claiming  as  creditors  under  the  deed  of  trust 
made  by  Glasscock,  pray  specifically  for  a  decree,  for  the  amount 
of  their  debt  agptinst  Mrs.  Glasscock,  and  generally,  for  other  and 
further  relief.     The  case  was  submitted  on  the  demurrer  of  Mrs. 
Glasscock,  in  which  is  assigned  different  causes  of  demurrer,  ex- 
tending mostly  to  the  merits  of  the  bill.     Among  other  grounds 
taken,  is,  that  the  bill  is  multifarious  as  to  the  matters  therein  stated. 
Whether  it  was  intended  to  charge  the  defendant  directly  with  the 
payment  of  the  complainants'  claim  upon  one  or  both,  the  state  of 
different  facts  set  out  in  the  bill,  is  not  easily  determined  from  the 
bill  itself.     She  is  first  charged  with  rcfceiring  a  portion  of  the  trust 
fund  set  apart  by  the  debtor  of  the  complainants,  for  the  satisfaction 
of  their  claim.     She  is  then  charged  with  having  received,  and 
being  in  the  possession  of,  other  property  of  said  debtor.  And  upon 
thb  ground,  I  infer,  it  is  sought  to  charge  her  with  the  complain- 
ants' debt.     In  relation  to  this  latter  ground,  I  take  it  to  be  clear, 
that  there  is  nothing  m  the  state  of  facts  thus  set  forth  which  author- 
izes die  interposition  of  a  court  of  equity.     A  mere  general  creditor, 
holding  a  purely  legal  claim,  against  the  estate  of  a  deceased  per- 
son, cannot  come  here  for  the  satisfaction  of  that  claim  agamst  one 
who  has  intermeddled  with,  and  possessed  himself  of,  that  estate. 
In  stich  case,  the  creditor  has  a  plain,  adequate,  and  unembarrassed 
remedy  at  law.     It  is  true  that  a  creditor  may,  upon  a  mere  legal 
claim,  come  here  for  a  discovery  and  account  of  assets  against  an 
executor  or  administrator.     But  this  suit  is  not  against  the  defend- 
ant in  either  of  those  characters.     If  the  object  of  the  bill  was  to 
charge  her  as  executrix  de  ton  tarty  she  should,  according  to  the 
practice  upon  that  subject,  have  been  sued  as  a  regular  executrix* 
It  is  clear,  therefore,  that  the  only  ground  stated  in  the  bill,  which 
gives  jurisdiction  to  the  Court,  is  that  which  charges  that  Mrs. 
Glasscock  has,  by  a  firaudulent  arrangement  with  the  trustee,  obtain- 
ed a  portion  of  the  trust  fund,  assigned,  in  part,  for  the  satisfaction 
of  the  complainants'  debt     Here  then  is  one  state  of  frcti  in  the 
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bill  upon  which  relief  maj  be  had  ;  and  it  has  been  held  that  a  bill 
which  sets  up  one  sufficient  ground  for  equitable  relief,  and  then 
stiLtes  another,  upon  which  no  relief  can  be  had,  is  not  thereby  ren- 
dered multifarious.     Vdrick  v.  Smithy  5  Paige's  Rep.  137. 

« In  such  case  it  seems  the  defendant  should  demur  to  one  part  and 
answer  to  the  other,  or  answer  generally,  and  object  at  the  hearing 
to  that  part  which  is  without  claim  to  equitable  cognizance.  It 
seems,  according  to  this  decision,  that,  to  render  a  bill  multifarious, 
the  matters  thereof  must  not  only  be  separate  and  distinct,  but 
each  must  be  of  a  character  entitling  the  complainant  to  separate 
equitable  relief.  But  even  if  the  matters  of  the  bill  were  clearly 
multifarious,  yet  the  rule  seems  to  be,  that  the  bill  cannot  be  demur- 
red to  on  that  account,  unless  the  prayer  thereof  be  also  multifarious. 
Dick  V.  Dicky  1,  Hogan,  290.  Here  the  prayer  of  the  bill  is  for 
single  relief.  But  it  is  said  that  the  bill  is  defective,  because  there 
is  no  personal  representative  of  Glasscock,  as  a  party  to  the  bill. 
This,  I  apprehend,  is  not  necessary,  fiere  the  complainants  make 
no  claim  upon  the  general  assets  of  the  estate,  but  seek  to  subject  a 
fund,  specifically  pledged  by  the  intestate,  in  his  lifetime,  for  the 
payment  of  their  debt.  This  I  think  they  have  a  right  to  do,  with- 
out making  the  personal  representative  a  party,  even  if  there  were 
any  ;  but  here  it  is  distinctly  alleged,  that  there  is  no  such  repre- 
sentative in  existence.  It  is  next  said,  in  support  of  the  demurrer, 
that  the  complainants  do  not  allege  that  they  accepted  of  the  pro- 
visions of  the  deed  of  trust.  It  is  well  settled  that  a  person  for 
whose  benefit  a  trust  is  created,  without  his  knowledge,  riliay  after- 
wards affirm  it  and  enforce  its  execution.  Cumberland  v.  Cod- 
rington^  3  John.  Ch.  Rep.  261.  The  bringing  the  suit  in  this 
case,  I  consider,  amounts  to  such  an  affirmance,  and  to  an  election, 
to  claim  under  the  deed  of  trust.  I  have  much  more  difficulty 
with  reference  to  the  prayer  of  the  bill.  It  is,  that  Mrs.  Glasscock 
may  be  decreed  to  pay  the  amount  of  the  complainants'  claim,  and 
for  other  and  further  relief.  I  think  I  have  already  shown  that  no 
such  direct  decree  can  be  made  in  the  case ;  —  the.  complainants 
being  entitled  to  relief,  only  through  the  medium  of  the  trust  fund. 
But  to  enforce  the  deed  of  trust  would  be  entirely  inconsistent  with 
the  prayer  of  the  bill.     It  has  been  decided,  and  I  think  righdy, 
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that  where  the  complainant  prays  for  particular  relief,  and  for  other 
and  further  relief,  he  can  have  no  relief  inconsistent  with  the  specific 
relief  asked,  even  though  there  may  be  just  foundation  for  it  in  the 
bill.  In  such  case,  it  seems  the  prayer  for  other  relief  must  be  in 
the  disjunctive.  CoUan  v.  Ross,  2  Paige,  Rep.  296  ;  1  Hoff. 
Cb.  Pr.  51  (note).  The  prayer  of  the  bill  in  this  case  is  defec- 
tive in  that  particular,  and  to  that  extent  the  demurrer  must  be  sus- 
tained. But  I  think  the  complainants  should  have  leave  to  amend 
upon  payment  of  costs. 


VOL    I. 
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The  neglect  of  the  complainants  to  hare  process  serredj  is  jast  ground  for  dissolving  an 
injunction  in  the  case. 

The  rule,  in  such  case,  is  based  upon  the  ground  of  negligence  ;  where  process  has  been 
regularly  sued  out,  but  irregularly  served,  and  the  complainant  proceeds  to  take  out 
new  process,  as  soon  as  the  irregularity  is  discorered,  the  rule  will  not  apply. 

Persons  not  parties  defendant  to  the  original  bill,  have  no  right  to  file  a  cro«s-bill  in  the 
case  ;  but  where  the  complainants  elect  to  treat  such  proceeding  as  a  cross-bill,  by 
answering  it,  it  will  not  be  dismissed  on  condition  before  the  fioal  hearing. 

Whether,  in  such  case,  any  decree  can  be  given  upon  such  bill  at  the  final  hearing, 
Q,\wre7 

Depositions,  taken  to  be  read  on  behalf  of  defendants  to  the  original  bill,  upon  notice 
given  by  counsel  not  representing  any  of  the  defendants  to  that  bill,  are  irregularly 
taken,  and  will  be  suppressed. 

It  is  a  sufficient  ground  to  suppress  a  deposition,  that  the  witness  testifying  is  a  defend- 
ant to  the  original  bill,  and  no  order  of  Court  had  been  given  authonzmg  nis  deposi- 
tion to  be  taken. 

The  original  bill  in  this  case  was  filed  by  A.  M.  and  J.  U. 
Payne,  against  John  Cowan  and  others,  to  marshal  assets.  John 
Cowan  had  executed  a  deed  of  trust  to  the  complainants  upon  a 
number  of  negroes  :  this  deed  of  trust  had  been  foreclosed  by  the 
trustee,  and  the  complainant  A.  M.  I^ayne  had  become  the  pur- 
chaser. A  number  of  judgments  at  law,  some  older  and  some 
younger  in  date  than  the  deed  of  trust  to  the  complainants,  had 
been  rendered  against  the  defendant  John  Cowan,  in  the  Circuit 
Court  of  Warren  County, -and  the  sheriff  of  that  county  was  about 
to  levy  executions  issuing  upon  these  judgments,  on  the  negroes,  pur- 
chased by  A.  M.  Payne.  The  complainants  exhibited  their  bill 
for  an  injunction  ;  averring  that  John  Cowan  had  then  in  possession 
other  negroes  and  land  unincumbered,  sufficient  in  value  to  pay  all 
the  judgments  and  the  executions  thereon,  then  in  the  hands  of  the 
sheriff,  of  older  date  than  the  deed  of  trust  under  which  they 
claimed.     The  injunction  was  granted. 

The  President,  Directors,  and  Company  of  the  Planters  Bank 
of  the  State  of  Mississippi,  were,  among  others,  parties  defendants 
to  the  original  bill ;  process  was  taken  out  immediately  upon  the 
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filing  of  the  bill,  but  was  not  served  in  the  mode  required  by  the 
statute.  A  motion  was  made  to  dissolve  the  injunction  as  to  the 
Planters  Bank,  because  she  bad  not  been  served  with  process  ;  and 
the  complainants  immediately  ordered  an  alias  subpoeqa,  upon 
which  the  president  of  the  Bank  acknowledged  service. 

The  original  bill  was  filed  and  the  injunction  granted  on  the  24th 
of  March,  1840.  On  the  21st  of  May  1840,  Daniel  B.  Nayler, 
Benjamin  £.  Strother,  and  Thomas  Redwood,  filed  in  the  case  a 
bill,  which  they  termed  a  cross-bill.  Neither  of  the  complainants 
in  like  cross-bill  were  defendants  to  the  original  bill.  The  object 
of  the  complainants  in  the  cross-bill  was  to  attack  the  validity  of 
the  sale  under  the  deed  of  trust  at  which  A.  M.  Payne  became  the 
purchaser,  in  order  that  they  might  subject  the  property  purchased 
by  iiim  to  the  satisfaction  of  the  junior  judgments  against  Cowan, 
and  for  other  purposes,  which  it  is  not  deemed  requisite  to  notice 
here. 

The  depositions  were  afterwards  taken,  of  the  witnesses  named 
in  the  following  notice,  at  the  time  and  place  named  in  it. 

*^  Vicksburg,  August  2d,  1842.  Messrs.  Guion,  Prentiss,  and 
Smedes.  Gentlemen  :  You  will  please  take  notice  that  on  Saturday, 
the  thirteenth  instant,  we  will  take  the  depositions  of  B.  J.  Hicks, 
James  T.  Hicks,  A.  N.  Warren,  John  Cowan,  and  John  H. 
Mosely,  to  be  read  as  evidence  in  the  cause  of  A.  M.  Payne  and 
J.  U.  Payne  against  John  Cowan  and  others,  now  pending  in  the 
Chancery  Court  at  Jackson,  in  the  State  of  Mississippi.  The 
depojsitions  to  be  taken  at  the  Mayor^s  office,  in  the  city  of  Vicks- 
burg, before  M.  C.  Folkes,  mayor  of  the  city  of  Vicksburg,  and 
commissioner  in  chancery.  Also  on  the  same  day  we  will  take 
the  depositions  of  the  above-named  witnesses,  to  be  read  as  evidence 
ID  the  case  of  Daniel  B.  Nayler,  Benjamin  £.  Strother,  and  Thomas 
Redwood,  in  behalf  of  themselves  and  others  aga(inst  A.  M. 
Payne,  J.  U.  Payne,  John  Cowan,  and  others,  now  pending  in  the 
Chancery  Court  at  Jackson,  State  of  Mississippi.  The  deposition 
Will  be  taken  before  M.  C.  Folkes,  at  his  office  in  the  city  of 
Vlcksbui^.     Brien  &  Hughes,  solicitors." 

This  notice  was  served  on  John  J.  Guion,  one  of  the  firm  of 
Guion,  Prentiss,  and  Smedes,  who  were  the  counsel  of  record  for 
A.  M.  and  J.  U.  Payne,  in  the  original  bill. 
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Messrs.  Brien  and  Hughes  were  the  counsel  of  record  for 
D.  B.  Nayler,  et  aZ.,  the  complainants  in  the  cross-bill,  and  were 
not  counsel  of  record  for  any  of  the  defendants  to  the  original 
bill. 

The  caption  to  the  depositions  recited  that  the  depositions  were 
taken  to  be  read  on  the  trial  of  the  original  bill. 

Messrs.  A.  M.  and  J.  U.  Payne  filed  their  separate  answers, 
to  this  cross-bill  of  Nayler  and  others  ;  the  merits  of  the  contro- 
versy not  being  at  this  time  in  issue,  the  contents  of  the  pleadings 
are  not  noticed. 

John  Cowan  was  a  defendant  to  the  original  bill,  and  a  defendant 
to  the  cross-bill  ;  his  deposition  was  taken  as  stated  above  ;  but  no 
order  of  court  was  of  record,  authorizing  it. 

Upon  this  state  of  fact  and  pleading,  various  motions  by  differ- 
ent parties  were  addressed  to  the  Court ; 

First :  To  dissolve  the  injunction  against  the  Planters  Bank, 
because  process  bad  not  been  served  upon  her. 

Second  :  To  lake  from  the  files  the  cross-bill  filed  by  Nayler 
and  others,  and  cause  it  to  be  docketed  as  an  original  bill  ;  1 .  be- 
cause the  complainants  in  the  cross-bill  were  not  defendants  to  the 
original  bill,  and  2.  because  the  ^'  pretended  cross-bill "  made  de- 
fendants thereto  other  persons  than  the  complainants  in  tfa6  original 
bill. 

Third :  To  suppress  the  depositions  of  James  T.  Hicks,  Ben- 
jamin J.  Hicks,  John  H.  Mosely, 'and  John  Cowan  ;  1.  because 
Cowan  was  a  defendant  in  the  cause,  and  his  deposition  bad  been 
taken  without  leave  of  the  Court  for  that  purpose  ;  2.  because  the 
depositions  were  not  taken  by  or  at  the  instance  of  any  of  the 
defendants,  or  the  solicitors  or  attorneys  of  any  of  the  defendants, 
who  have  filed  answers  in  the  cause,  or  against  whom  pro  confessos 
have  been  taken,  or  who,  under  the  statutes  of  the  State  or  the  rule 
of  the  Court,  have  any  right  to  take  depositions,  to  be  used  as 
evidence  in  the  case. 

Upon  these  various  motions  the  cause*  was  submiitted  to  the 
Chancellor. 

Harrison  and  Holt,  for  A.  M.  and  J.  U.  Payne  ;  on  the  motion 
to  suppress  the  depositions. 
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By  reference  to  the  caption  of  these  depositions  and  to  the  cer- 
tificate of  the  commissioner,  it  will  be  seen  that  they  were  taken  to 
be  read  on  behalf  of  the  defendants  in  the  original  bill.  They  were, 
as  the  notice  shows,  taken  by  *'  Brien  and  Hughes,"  solicitors  for 
The  Planters  Bank,  and  for  Nayler,  Strother,  and  Redwood.  Had 
either  of  these  parties  a  right  to  take  depositions  in  the  case  ? 
The  Planters  Bank  had  not,  because,  although  there  had  been  an 
informal  service  of  process  upon  her,  yet  she  never  entered  her 
appearance  until  the  present  term,  and  has  never  filed  answer,  plea, 
or  demurrer.  Under  the  statute  of  Mississippi,  no  defendant  has 
a  right  to  take  depositions  in  a  cause  until  his  answer  has  been  filed. 
Nayler,  Strother,  and  Redwood,  had  no  right  to  take  depositions  to 
be  used  as  evidence  on  behalf  of  defendants  in  this  suit,  simply 
because  they  are  not  defendants  themselves,  nor  are  named  at  all 
in  the  bill.  It  certainly  will  not  be  insisted  that  a  commissioner  in 
chancery,  or  any  other  stranger,  can  prepare  depositions,  and 
obtrude  them  upon  the  files  of  this  Court.  The  complainants  did 
not  attend  before  the  commissioner,  because  they  felt  themselves 
under  no  obligation  to  do  so  ;  knowing  that  the  parties  from  whom 
they  received  the  notice,  and  who  were  moving  in  the  matter,  were 
acting  prematurely,  apd  without  legal  sanctions. 

It  will  be  observed,  that  although  in  the  notice  addressed  by 
Messrs.  Brien  and  Hughes  to  complainants,  they  are  informed  that 
the  depositions  of  some  witnesses  would  be  taken  at  some  time 
and  place,  to  be  read  as  evidence  in  the  case  of  ^ATayler,  Strother, 
and  Redwood  y.  Payne,  Cotoan,  ^c,  yet  this  does  not  appear  to 
have  been  done,  at  least  no  such  depositions  are  on  file.  Those 
DOW  moved  to  be  rejected,  and  which  complainants  were  also 
advised  would  then  be  taken*,  are  as  distinctly  shown  by  caption 
and  certificate  of  commissioners,  prepared  to  be  used  as  evidence 
in  the  case  of  '^  j2.  M.  and  J.  U.  Payne  v.  Cowan,  4^c.,"  and 
prepared  at  the  instance  of  persons  not  in  a  condition  to  take  such 
a  step  in  the  cause. 

There  is  also  a  motion  to  take  from  the  files  in  this  case,  and  to 
docket  upon  its  own  footing  as  an  original  bill,  the  bill  of  Nayler, 
Strother,  and  Redwood,  prayed  by  them  to  be  taken  as  a  cross-bill 
against  complainants,  and  others,  and  which  is  indorsed  as  a  croas-^ 
bill  by  the  clerk. 
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JVayZcr,  Strother,  and  Redwood  on  21st  May,  1840,  filed  their 
bill  of  complaint  in  this  Court  v.  A.  M.  and  J.  U.  Payne,  and 
others,  and  pray  that  it  may  be  taken  as  a  cross-bill,  to  the  orig- 
inal bill  of  A.  M.  and  J.  U.  Payne  v.  John  Cowan,  &c.  The 
clerk,  inadvertently,  so  far  grants  this  prayer  as  to  lodge  this  bill 
with  the  papers  in  the  case  of  "  Payne  v.  Jno.  Cowan  et  aU^  and 
indorsed  on  it  ''  cross-bill.''  But  this  unauthorized  step  and  mis- 
nomer do  not  make  it  the  thing  it  prays  to  be.  A  cross -bill  must 
certainly  be  filed  by  those  who  are  defendants  to  the  original  bill, 
and  against  those  who  are  complainants  therein,  and  against  no 
others.  Yet,  we  fipd  that  Nayler,  Strother,  and  Redwood,  are  not 
defendants  to  the  bill  of  "  ^.  M.  and  J.  U.  Payne  v.  Cowan, 
4^G.,"  and  they  make  defendants  to  their  pretended  cross-bill,  not 
only  A.  M.  and  J.  U.  Payne,  &c.,  in  violation  of  the  settled  rule 
upon  the  subject.     The  motion,  it  seems  to  us,  should  be  allowed. 

With  reference  to  the  motion  by  Planters  Bank  for  a  dissolution 
of  injunction,  because  process  has  not  been  served  on  her,  &c., 
the  record  shows  that  the  subpoena  was  executed  on  Planters  Bank, 
but  the  informal  character  of  the  return  of  service  did  not  author- 
ize a  pro  confesso.  A  subsequent  subpoena  was  issued  and  service 
of  it  acknowledged  by  the  president  of  the  Bank,  and  during  the 
present  term  the  Bank  has  formally  entered  her  appearance  to  the 
suit.  Surely  this  furnishes  no  ground  for  a  dissolution  of  the  in- 
junction. 

Robert  Hughes,  for  complainants,  in  the  cross-bill.  The  mo- 
tions, made  by  the  defendants  to  the  original,  being  first  in  order, 
will  first  be  noticed. 

1.  The  defendants  to  the  original  bill,  move  the  Court  to  dissolve 
the  injunction,  because  process  had  not  been  executed,  or  properly 
issued,  against  the  President,  Directors,  and  Company  of  the  Plant- 
ers Bank  of  the  State  of  Mississippi. 

This  motion  was  made  early  in  December,  and,  on  the  26th  day 
of  that  month,  a  subpoena  is  asked  for,  and  issued  and  executed. 

Mr.  Holt  in  his  brief,  in  answer  to  the  rule,  insists,  that  it  ought 
not  to  be  granted,  because  counsel  had  been  misled,  by  a  return 
on  a  subpoena,  as  to  that  party.  This  is  no  answer.  T^e  rule  is, 
that  unless  process  is  executed,  or  where  not  executed,  the  necessary 
steps  taken  from  term  to  term,  to  procure  execution,  the  injunction 
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shall  be  dissolved.  This  is  understood  to  be  the  practice  —  and 
feunded  upon  the  best  of  reasons  —  to  expedite  the  hearing  of 
causes.  In  this  case,  a  motion  was  formerly  made  to  dissolve  the 
tnjuDCtion,  which  was  overruled,  and  cannot  again  be  made,  and  un- 
less ibe  complamant  is  compelled  to  bring  his  cause  to  a  hearing,  the 
injunction  may  stand  forever.  And  we  do  not  believe  the  Court 
will  permit  him  to  take  any  steps,  until  by  motion  or  rule,  he  is  put  in 
default,  and  then  pennit  him  to  avoid  the  effect  of  the  default,  by 
doing  that  which  ought  to  have  previously  been  done.  i 

If  the  injunction  is  dissolved,  it  cannot  be  reinstated,  because 
there  is  now  evidence  in  the  cause,  which  shows  that  the  matters  of 
equity  set  up  by  the  bill  are  untrue.  This  we  are  ready  to  meet, 
or,  an  application  to  reinstate  the  injunction. 

3.  Next  come  the  motions  of  the  complainants  in  the  original 
bill,  A.  M.  and  J.  U.  Payne  :  we  will  notice  them  in  order. 

1.  They  move  to  take  from  the  file  of  the  papers  of  this  cause, 
the  paper  called  a  cross-bill,  filed  by  Nayler,  Strother^  and  Redwood, 
because,  as  they  insist,  the  complainants  in  said  cross-bill  are  not  de-* 
fendants  to  the  original  bill,  and  because  there  are  other  defendants 
to  said  cross-bill  besides  the  parties  to  the  original  bill ;  and  they 
also  move  to  file  said  cross-bill  as  an  original. 

The  rule  is  admitted  that  a  cross-bill  should  be  filed,  by  one  or 
more  of  the  defendants  against  the  other  parties  to  the  bill  only. 
Bot  it  does  not  necessarily  follow  from  this  admission,  that  the  bill 
cannot  be  used  and  treated  as  a  cross-bill.  In  order  that  what 
may  be  said  on  this  subject  may  be  properly  understood,  I  file  with 
this  brief  an  abstract  of  the  pleadings  and  proof  which  was  pre- 
pared for  another  purpose,  but  which  may  as  well  be  used  for  this. 
By  an  inspectPon  of  this  abstract,  it  will  be  seen  that  A.  M.  and  J. 
D.  Payne  filed  their  bill  to  prevent  the  sale  of  negroes  levied  on  by 
the  sheriff  of  Warren,  as  the  property  of  John  Cowan,  twenty* 
seven  of  which  were  claimed  to  belong  to  A.  M.  Payne,  in  conse- 
quence of  a  purchase  under  a  deed  of  trust,  and  two  of  them  claimed 
to  be  subject  to  a  deed  of  trust  for  the  benefit  of  J.  U.  Payne  and 
John  Cowan,  and  all  the  plaintiffs  in  the  execution  which  were 
older  than  the  deed  of  trust,  under  which  the  complainants  claim, 
were  made  parties.    There  were,  however,  other  executions,  which 
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were  levied  at  the  same  time,  the  plaintiffs  in  which  were  not,  al- 
though they  should  have  been,  made  defendants.  In  several  of  these 
cases,  Nayler,  Strother,  and  Redwood  were  the  sureties  of  Cowan,  in 
forthcoming  bonds,  and  were  defendants  in  the  executions,  out  of 
whom  the  money  had  to  be  made,  In  the  event  that  it  could  not  be  made 
from  the  property  of  Cowan  ;  so  that,  being  interested  in  the  proper 
disposition  of  the  property  of  Cowan,  they  had  a  right  to  be  heard 
in  the  cause,  in  some  shape  —  and  by  an  application  on  their  part 
alleging  that  the  property  did  not  belong  to  A.  M.  and  J.  U. 
Payne,  or  either  of  them,  the  Court  would  have  directed  them  to 
be  made  defendants,  in  order  that  they  might  have  an  opportunity 
of  litigating  the  question  with  the  complainants.  The  cross- bill,  as 
will  be  seen  by  an  inspection  of  it,  was  prepared  by  the  late  Judge 
Anderson,  I  presume,  under  the  supposition  that  the  complainants 
in  it  were  defendants  to  the  original  bill.  But  they  were  not,  and 
before  they  were  made  defendants,  they  had  no  right  to  file  their 
cross-bill.  May  not  this  objection,  however,  be  waived  ;  it  is  be- 
lieved it  may,  and  has  been,  by  the  acts  of  A.  M.  and  J.  U.  Payne. 
They  have  come  in  and  filed  their  answers  to  it,  as  a  proper  and 
legitimate  cross-bill.  For  the  last  year  or  two,  they  have  ac- 
knowledged the  right  of  the  complainants  in  it  to  contest  their  pre- 
tended right  to  the  property.  But  now,  when  they  are  in  some 
danger  of  being  caught  in  a  /ratid,  they  insist  that  we  bad  no  right 
to  file  the  bill.  We  presume  this  new  vieto  would  never  have  been 
taken,  had  not  the  attention  of  counsel  been  called  to  it,  by  the  de- 
cision of  the  Court,  in  some  case  during  the  term  in  December  last. 
If  the  Messrs.  Payne,  or  their  counsel,  intended  to  take  such  an 
objection,  they  should  have  done  so  by  demurrer,  or  by  motion  to 
take  the  paper  from  the  files  before  answer  ;  then  the  case  would 
have  been  looked  into,  and,  ascertaining  the  fact  that  the  complain- 
ants in  it  were  not  defendants  to  the  original  bill,  on  petition,  or 
upon  the  facts  set  out  in  the  cross-bill,  the  Court  would  have  ordered 
them  to  have  been  made  defendants,  and  then,  also,  would  have 
ordered  the  cross-bill  to  be  answered.  But,  having  failed  to  take 
this  course,  the  objection  is  waived,  upon  the  same  principle  that 
an  objection  to  the  jurisdiction  is  waived  by  answer,  or,  where  the 
objection  is  to  form,  and  having  answered  to  the  substance,  it  is  too 
late  to  object  to  the  form. 
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But  if  the  objection  is  properly  taken,  the  Court  will  now  order 
the  connplainants  in  the  cross-bill  to  be  made  defendants  to  the 
original  bill,  and  then  will  sustain  the  cros8*biIl. 

The  Court  will  never,  on  a  mere  formal  objection,  place  parties 
in  a  position  where  they  cannot  have  the  benefit  of  a  prosecution 
of  their  rights,  when  the  matter. of  form  can  rightfully  be  amended. 
By  inspection  of  the  proof  referred  to,  in  the  abstract  before  spoken 
of,  it  will  be  seen  that  the  Paynes  are  attempting  a  most  outrageous 
fraud  upon  the  creditors  of  John  Cowan  ;  and  Nayler,  Strother,  and 
Redwood  have  no  other  means  of  enforcing  their  rights  than  by 
the  plan  pursued  by  them. 

If  the  cross-bill  has  attempted  to  make  other  persons  parties  to 
it,  in  the  defence,  than  those  to  the  original  bill,  the  result  wilj  be 
that,  as  to  them,  it  roust  be  dismissed  ;  but  on  that  ground  the  bill 
will  not  be  taken  from  the  file. 

By  looking  at  the  cross-bill,  it  will  be  seen  that  it  is  filed  by 
Daniel  B.  Nayler,  Benjamin  E.  Strother,  and  Thomas  Redwood, 
in  behalf  of  themselves  and  others,  the  securities  for  and  indorsers 
and  creditors  of  John  Cowan,  against  A.  M.  and  J.  CJ.  Payne, 
John  Cowan,  and  E.  W.  Morris,  and  others,  who  are  defendants 
to  the  original  bill ;  so  that  there  are  no  defendants  other  than  those 
who  should  be. 

2.  The  next  motion  of  the  complainants  in  the  original  bill,  is  to 
suppress  the  depositions  of  James  T.  Hicks,  Benjamin  J.  Hicks, 
John  H.  Mosely,  and  John  Cowan;  and  to  take  the  same 
from  the  file. 

1st.  Because  the  said  Cowan  is  a  defendant  in  the  cause,  and 
this  deposition  has  been  taken  without  any  leave  of  the  Court  for 
that  purpose  obtained. 

2d.  Because  said  depositions  were  not  taken  by  or  at  the  instance 
of  any  of  the  defendants,  or  the  solicitors  or  attorneys  of  any  of 
the  defendants  who  have  filed  answers  in  this  cause,  or  against 
whom  pro  confessos  have  been  taken,  or  who  have  been  served 
with  process,  or  who,  under  the  statutes  of  this  State,  or  the  rules 
of  this  Court,  have  any  right  to  take  depositions  to  be  read  as 
evidence  herein. 

On  the  objection  to  the  deposition  of  John  Cowan,  the  matter 
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of  examinatioq  of  co-defendants,  has  been  so  often  mentioned  in 
Court,  and  so  well  understood,  that  it  is  needless  to  say  much  on 
the  subject.  An  order  for  the  exan^ination  of  a  witness  who  is  a 
defendant,  is  an  order  of  course^  without  notice  to  the  opposite  party, 
upon  suggestion  that  he  has  no  interest,  saving  exceptions  to  be 
taken  at  the  hearing.     See  1  Smith's  Ch.  Pr.  343. 

When  the  deposition  has  been  taken  without  such  an  order,  and 
there  is  no  other  objection,  we  presume  the  Court  will  not  suppress 
it  only  for  the  purpose  of  charging  the  party  who  has  taken  it  with 
the  cost,  and  to  compel  him  to  retake  it.  But  we  have  frequently 
understood  the  Court  to  have  decided,  that  objections  which  go  to 
competency,  cannot  be  taken  on  a  motion  to  suppress,  and  vice 
versa.  But,  however  this  may  be,  the  authority,  before  referred 
to,  shows  most  conclusively  that  the  order  is  a  mere  form,  is 
a  matter  of  course^  that  in  fact  there  is  no  necessity  for  it. 

As  to  the  objections  taken  to  all  the  depositions,  for  the  purpose 
of  having  them  suppressed  and  taken  from  the  file^  they  cannot  be 
sustained.  It  may  be  true,  that  the  depositions  have  not  been 
taken  at  the  instance  of  any  defendant  in  the  original  bill  authorized 
to  take  them,  and  yet  be  properly  taken.  By  reference  to  the 
notice  appended  to  the  depositions,  by  the  commissioner  before 
whom  taken,  it  will  be  seen  that  "  Brien  and  Hughes,"  who  are 
counsel  for  Nayler,  Strother,  and  Redwood,  the  complainants  in  the 
cross-bill,  give  notice  to  A.  M.  and  J.  U.  Payne,  that  on  the 
13th  August,  1842,  the  depositions  will  be  taken,  ^Uo  be  read  as 
evidence  in.  the  case  of  A.  M.  and  J.  (7.  Payne  against  John 
Cowan,  and  others,"  and  also  ''  to  be  taken  to  be  read  as  evidence 
in  the  case  of  Daniel  B.  Nayler,  Benjamin  Strother^  and  Thomas 
Redwood,  in  behalf  of  themselves  and  others,  against  A.  M.  and 
J.  U.  Payne,  and  others  ; "  and  the  commissioner  in  his  certificate, 
at  the  conclusion  of  tlie  depositions,  states,  ^^  that  in  purmanct 
of  the  notice  hereto  annexed,  I  caused  James  T.  Hicks,  &c.,  to 
come,  &c."  True  he  also  says,  that  the  evidence  was  in  behalf  of 
the  defendants  in  the  original  bill.  But  the  notice  shows  that  it 
was  also  taken  in  behalf  of  the  complainants  in  the  cross-cause, 
and  that  notice  is  referred  to,  for  the  purpose  of  showing  between 
what  parties  the  depositions  are  to  be  read.     It  was  contemplated 
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by  couosel  to  take  the  depositions  in  both  causes,  but  the  commis- 
sfooer  thought  that  it  would  answer  all  the  purposes  of  justice  to 
take  the  depositions  but  once,  and  by  the  proper  certificate  make 
them  apply  to  both  causes.  In  this  it  is  submitted  that  he  acted 
wisely  and  properly.  No  evil  can  result  from  the  course,  and  one 
set  of  costs  IS  saved. 

Chancellor.     These  cases  were  submitted  upon  several  mo- 
tions made  by  either  party. 

1.  To  dissolve  the  injunction  on  the  original  bill  as  against  the 
Planters  Bank,  because  of  the  neglect  of  the  complainants  to  have 
process  served.  I  have  repeatedly  held,  that  the  neglect  of  a  coih- 
plainant,  in  an  injunction  bill,  to  take  out  subpcena  and  have  the 
same  served  in  a  reasonable  time,  is  just  ground  for  dissolving 
the  injunction.  But  the  rule  proceeds  upon  the  ground  of  negli- 
gence. Here  process  was  duly  sued  out,  and  served  ;  but  the 
service  was  irregular  and  defective,  and  it  therefore  became  neces- 
sary  to  take  out  a  new  subpoena,  which  seems  to  have  been  done  as 
early  as  the  complainants  were  advised  of  the  defect  in  the  service 
of  the  original  one.  There  is  nothing  at  least  to  show  that  their 
attention  was  called  to  it  earlier  than  the  notice  given  by  this  mo- 
tion. The  complainants  appear  to  have  done  all  their  duty  required, 
by  taking  out  process  and  placing  it  in  the  hands  of  the  proper 
officer ;  and  they  cannot  be  made  responsible  in  this  way  for  his 
errors.     The  motion  must  be  overruled. 

2.  The  motion  to  take  from  the  files  the  bill  purporting  to  be  a 
cross'bill  by  Nayler,  Strother,  and  Redwood,  is  made  upon  the 
ground  that  they  are  not  parties  defendant  to  the  original  bill. 
This  objection  would  certainly  have  been  well  taken  upon  demurrer 
But  the  complainants  having  treated  it  as  a  cross-bill  by  answering 
it,  I  think  they  cannot  be  heard  at  this  stage  of  the  case,  and  in 
tbb  form,  to  make  the  objection.  Whether  any  decree  can  be 
given  on  such  a  bill,  is  a  dififerent  question,  upon  which  I  give  no 
opinion,  as  I  will  consider  it  open  for  discussion  at  the  final  hearing. 

3.  The  motion  to  suppress  the  depositions  in  the  case  must  pre- 
vail. The  commissioner  states  in  the  caption,  and  also  in  his  certifi- 
cate thereto,  that  they  were  taken  on  behalf  of  the  defendants  to  the 


36  SUPERIOR  COURT  OF  CHANCERY. 

Payne  v.  Cowan.     Nayler  r.  Payne. 

original  bill ;  but  it  appears  that  the  notice  was  given  by  counsel, 
not  representing  any  of  the  defendants  to  that  bill  who  were  then 
in  an  attitude  to  take  testimony.  It  is  true,  that  the  notice  shows 
an  intention  to  take  them  also  under  the  cross-bill,  but  the  com- 
plainants to  the  cross-bill,  we  have  already  seen,  are  not  defend- 
ants to  the  original  bill,  and  the  depositions  themselves  show  that 
they  were  only  taken  as  between  the  parties  to  the  original  bill. 
John  Cowan,  who  is  a  defendant  to  the  original  bill,  appears  to 
have  been  examined  as  a  witness  without  any  order  for  that  pur- 
pose. In  the  case  of  Barden  v.  Crorman^  2  MoUoy,  Rep.  376, 
this  was  held  sufficient  ground  for  suppressing  a  deposition  so  taken. 
I  have  no  doubt  upon  the  point  of  practice.  Let  the  depositions  be 
suppressed. 
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A  deposition  will  be  suppressed  only  for  irregularity  in  the  taking  it. 

If  the  objection  relates  to  the  competency  of  the  witness,  it  can  only  be  made  at  the 

final  hearing. 
A  ooainussion  is  not  necessary,  nnder  the  present  practice  of  this  Coort,  to  take  deposi- . 

tions  ;  they  can  be  taken  on  notice. 
Justices  of  the  Peace  are  anthorized  to  take  depositions  to  be  read  in  this  Coart. 
The  evidence  of  service  of  a  notice  to  take  depositions,  must  be  by  the  return  of  the 

sberifij  or  affidaTit  of  the  party  senring  the  notice. 


In  this  case,  a  motion  was  entered  to  suppress  the  deposition 
of  a  witness,  who  was  also  a  party  to  the  suit  and  a  surety  on  the 
injunction  bond. 

No  commission  had  been  taken  out  of  the  clerk's  office  to  take 
the  deposition  ;  but  a  regular  notice,  made  out  by  the  defendant's 
counsel,  appeared  with  the  depositions,  on  which  was  the  following 
return.  ^^  I  do  certify  that  I  delivered  to  John  Handy,  complain* 
ant's  attorney,  a  true  copy  of  the  above  notice,  on  the  12th  day  of 
January,  1844.     N.  J.  Watkins." 

The  deposition  was  taken  before  a  Justice  of  the  Peace. 

Jl.  H.  Handy  J  in  support  of  the  motion. 

W.  Yerger^  contra. 

By  the  Chancellor.  A  motion  to  suppress  a  deposition  cannot 
be  sustained  where  the  grounds  of  the  motion  relate  to  the  com- 
petency of  the  witness  ;  because  where  the  motion  is  sustained, 
the  Court  always  grants  leave  to  retake  the  same.  Such  ques- 
tions can  only  be  made  at  the  final  hearing.  A  motion  to 
suppress  depositions  can  only  be  founded  upon  irregularities  in 
taking  them. 

Under  the  present  practice  of  the  Court,it  is  not  necessary  to  take 
out  a  commission,  but  it  is  considered  sufficient,  and  has  been  so 
held  by  this  Court,  'merely  to  give  notice  to  the  opposite  party  of 
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the  time  and  place  of  taking  the  deposition,  and  have  it  sworn  to 
before  an  officer  authorized  to  administer  an  oath. 

It  has  been,  I  think,  the  uniform  practice  in  this  State,  for 
Justices  of  the  Peace  to  take  depositions  to  be  read  in  this  Court, 
and  I  am  not  disposed  to  alter  it. 

(The  Chancellor  here  inquired  of  the  late  Chancellor  Quitman, 
if  this  had  not  been  the  uniform  practice  while  he  presided  in  this 
Court.) 

Chancellor  Quitman.    That  was  the  practice. 

Chancellor.  Although  the  objections  that  I  have  reviewed 
are  not  sufficient  to  destroy  this  deposition,  it  roust  be  however, 
for  an  objection  not  taken,  suppressed.  The  notice  is  irregular 
and  insufficient.  .  It  is  as  follows.  ^'  I  do  certify  that  I  delivered  to 
John  Handy,  complainant's  attorney,  a  true  copy  of  the  above 
notice,  on  the  12th  day  of  January,  1844.     N.  J.  Watkins." 

It  does  not  appear  that  N.  J.  Watkins  was  a  sheriff,  or  an 
officer  authorized  to  serve  a  notice,  and  his  certificate  is  not  sworn 
to.  One  or  the  other  of  these  two  things  must  be  done  to  constitute 
sufficient  evidence  to  the  commissioner,  or  officer  taking  the  depo- 
sition, or  to  this  Court,  that  the  opposite  counsel  have  received  due 
notice,  that  the  deposition  will  be  taken. 

A  sheriff  has  power  to  serve  notices  of  this  kind,  and  his  return, 
when  made  as  sheriff,  becomes  of  itself  evidence. 

If  the  notice  is  given  by  any  one  but  an  officer,  the  evidence 
of  the  service  must  be  under  the  oath  of  the  party  serving  it. 

Let  the  depositions  be  suppressed. 

Yerger.  Not  being  aware  of  dny  deficiency  in  the  certificate 
of  service,  I  am  taken  by  surprise  in  the  case,  and  I  ask  your 
Honor  that  the  cause  may  be  continued,  and  that  I  may  have  leave 
to  retake  the  depositions. 

Handy.  The  case  is  ready  for  hearing  ;  the  depositions  were 
defectively  taken,  and  the  Court  will  not  on  that  account  delay 
the  trial  of  the  cause. 

Chancellor.  I  shall  unquestionably  give  the  defendant  time 
to  retake  the  depositions.  The  notice  may  have  been  regularly 
given,  though  it  does  not  appear  so  to  the  Court  from  the  records  ; 
the  probability  is  that  it  was  regular. 
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Handy.  I  withdraw,  then,  my  motion  to  suppress  the  depo- 
sitioDS. 

Yerger,  I  object  to  that ;  it  is  too  late.  The  depositions  are 
suppressed,  and  I  ask  your  Honor  what  time  you  will  grant  me  to 
retake  them  ? 

Chancellor.  The  counsel  has  a  right  to  withdraw  his  motion, 
and  I  shall  so  enter  it. 
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Th£  President,  Directors,  and  Company  of  the  Planters 
Bank  of  the  State  of  Mississippi  v.  Edward  J.  Courtney. 


Where  the  original  notes,  given  by  the  mortgagor  of  a  tract  of  land  for  the  purchase- 
money,  are  taken  up,  and  new  ones  substituted  instead  by  the  vendee,  and  the  vendor 
files  his  bill  to  enforce  his  equitable  lien,  the  answer  of  the  vendee,  that  the  not  note» 
were  received  in  aatisf action  and  discharge  of  thai  lien^  is  not  evidence. 

Where  a  cause  is  submitted  for  final  hearing,  and  some  point  in  the  case  is  left  unproved, 
or  is  not  sufficiently  explained,  it  is  in  the  power  and  discretion  of  ihe  Chancellor  to 
remand  the  case  to  the  docket,  and  direct  it  to  stand  over  for  further  proof. 


The  complainants,  in  their  bill,  alleged  that  in  the  year  1838, 
one  William  F.  Courtney  bought  of  Edward  J.  Pinkerton  a  lot  of 
ground  in  the  town  of  Manchester,  in  this  State  ;  that  Courtney,  to 
secure  part  of  the  purchase-money,  executed  his  two  notes  to  Pink- 
erton, which  they  purport  to  exhibit  with  the  bill,  for  twelve  hundred 
dollars  each,  for  the  payment  of  which  it  was  stipulated,  in  the  deed 
from  Pinkerton  to  Courtney,  that  the  lot  was  to  be  bound,  until 
both  the  notes  were  fully  paid  and  satisfied.  The  bill  further  stated, 
that  Pinkerton  had  assigned  the  notes  to  the  complainants  ;  that 
since  the  assignment  of  the  notes  to  them,  the  lot  had  been  sold 
under  execution,  to  one  Francis  Ilsley,  who  had  sold  it  to  one 
Henry  Courtney,  who  had  sold  it  to  the  defendant  ;  that  the  de- 
fendant, and  those  through  whom  he  claimed,  had  each  notice  of 
the  complainant's  equity,  and  the  bill  therefore  prayed  a  foreclosure 
and  sale. 

The  answer  of  Courtney  admitted  the  sale  from  Pinkerton  to 
William  F.  Courtney,  and  its  terms,  but  denied  that  the  notes 
held  by  the  complainants,  and  exhibited  with  their  bill,  were  the 
original  notes  given  by  William  F.  Courtney,  and  for  the  payment 
of  which  the  land  was  bound.  That  those  two  notes  had  beea 
cancelled  and  were  in  his  possession,  and  he  accordingly  exhibits 
what  he  represents  to  be  them,  with  his  answer  ;  that  Pinkerton 
came  to  W.  F.  Courtney  and  told  him,  notes  secured  by  lien  on  the 
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laod  would  not  answer  his  purpose,  which  was  to  have  them  dis- 
counted at  bank,  and  proposed  that  the  first  notes  should  be  cancelled 
and  new  ones  made,  secured  by  personal  security,  and  that  he, 
Pinkerton,  would  receive  them  in  full  dfscharge  of  the  two  original 
notes  ;  that  this  arrangement  was  entered  into,  the  two  original  notes 
were  given  up  to  W.  F.  Courtney,  and  the  two  filed  with  the  bill 
were  substituted  in  lieu  thereof,  and  were  received  in  payment  and 
taHsfaetion  of  the  two  original  notes. 

He  admitted  the  mode  stated  in  the  bill,  by  which  he  derived  his 
title,  to  be  true,  and  insisted  that  he  held  the  land  freed  and  dis- 
charged from  the  lien  of  the  original  notes. 

The  cause  was  submitted  upon  bill,  answer,  and  exhibits,  for  final 
bearing. 

fVilkinson,  and  Jfiles^  for  complainants. 

Upon  the  state  of  facts  exhibited  in  the  pleadmgs,  it  becomes 
necessary  to  inquire  into  the  legal  efifect  of  the  reserved  lien  in  the 
deed  of  conveyance. 

We  submit  that  its  eiBfect  is  the  same  as  though  an  absolute  con- 
veyance had  been  made,  and  eo  instanti  a  mortgage  executed  to 
secure  the  payment  of  the  purchase-money. 

It  is  a  contract  incorporated  in  the  deed  itself,  that  the  land  con- 
veyed shall  remain  subject  to  the  payment  of  a  stipulated  sum ;  and 
amounts  to  a  conditional  conveyance  only.  From  the  terms  of  the 
deed,  it  is  evident,  the  parties  intended  to  create  a  subsisting  lien 
upon  the  land,  of  a  higher  and  more  permanent  character  than  the 
ordinary  lien  raised  by  implication  of  law,  in  favor  of  the  vendor. 

Regarding  the  conveyance,  then,  as  an  equitable  mortgage,  or  as 
a  conditional  sale,  creating  by  express  provision  a  lien  for  the  pur- 
chase-money, there  can  be  no  doubt  that  a  transfer  of  the  notes  thus 
secured,  invests  the  holders  of  them  with  all  the  equities  subsisting 
in  favor  of  the  assignor*  5  Wend.  Rep.  615  ;  5  Con.  Rep. 
202 ;  1  John.  Rep.  590 ;  and  complainants  may  enforce  their 
payment  in  the  same  manner,  and  to  the  same  extent,  as  might  have 
been  done  by  the  assignor. 

If  this  position  be  correct,  the  sale  that  took  place  under  the  exe- 
cution against  William  F.  Courtney,  and  the  subsequent  conveyances 
that  have  taken  place,  do  not  in  the  least  impair  the  rights  of  complain- 

VOL.  I.  4 
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ants.  1  John.  Cha.  Rep.  298  ;  ib.  394  ;  4  ib.  70  ;  ib.  262  ;  5  Paige, 
Cha.  Rep.   104  ;  1   Brock.  Rep.  316  ;  1  Leigh,  Rep.  520. 

At  all  events,  the  record  evidence  of  the  non-payment  of  the 
sum  secured  in  the  deed,  was  enough  to  excite  a  suspicion  in  the 
mind  of  a  prudent  man,  as  to  the  validity  of  Courtney's  title  ; 
and  courts  of  equity  have  always  held  that  to  be  sufficient  to  put  a 
man  on  inquiry.     1  Atkins,  Rep.  489  ;  16  Vesey,  250. 

Concluding  that  what  is  stated  in  the  answer,  in  reference  to 
taking  up  the  two  notes  originally  executed,  and  giving  the  two 
now  held  by  complainants  in  their  stead,  to  be  true,  yet  it  does  not 
alter  the  question.  For  it  surely  need  not  be  argued,  at  this  day> 
that  a  mortgage  given  to  secure  a  note  will  also  stand  good  for  a  re- 
newal of  that  note. 

The  statement  in  the  answer,  that  it  was  agreed  between  the 
pacties  to  disregard  or  abolish  the  lien  or  security  reserved  in  the 
deed,  is  irresponsive  to  the  bill,  is  not  supported  by  proof,  and  must 
therefore  go  for  nothing. 

If  this  conveyance  be  regarded  in  the  light  of  an  equitable  mort- 
gage to  secure  the  payment  of  the  purchase-money,  the  fact  of 
having  personal  security  in  addition,  will  not  detract  from  its  force 
or  validity. 

No  one  can  doubt  that  the  object  of  the  parties  was  to  secure  the 
payment  of  the  two  $1200  notes.  The  books  hold,  without  a 
dissenting  opinion,  that  every  contract  for  the  security  of  money, 
by  the  conveyance  of  property,  and  real  estate  in  particular,  is  a 
mortgage.  7  John.  Ch.  Rep.  40  ;  7  Cranch,  Rep.  218  ;  5  Litt. 
85  ;  5  Paige,  Rep.  9  ;  2  J.  J.  Mar.  Rep.  471 ;  Dev.  Eq.  Rep. 
373  ;  3  Yerger,  Rep.  459  ;  1  Rand.  Rep.  306  ;  3  Wend.  Rep. 
208 ;  17  Serg.  &  Rawle,  70 ;  4  Hen,.  &  Mun.  Rep.  101  ;  12 
Mass.  Rep.  456  ;  6  Monroe's  Rep.  120. 

It  may  be  objected  that,  inasmuch  as  the  deed  of  conveyance 
was  not  signed  by  William  F.  Courtney,  the  vendor,  he  is  therefore 
not  bound  by  its  provisions.  But  such  is  not  the  law.  In  all  cov* 
enants,  a  person  whose  name  is  mentioned  therein,  who  is  a  party 
to  the  transaction  on  which  they  are  predicated,  and  who  is  to  be 
charged  or  benefited  thereby,  is  as  much  bound  by  the  terms  of  the 
covenant,  as  though  he  had  signed  it.  See  Piatt  on  Covenants, 
page  10-  18  ;  1st  vol.  Law  Library,  5-9;  Cro.  Jac.  240;  1  Bulstr. 
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Rep.  21  ;  3  ib.  163  ;  I  Mod.  Rep.  291,  292  ;  Co.  Litt.  231  a  ;  6 
Barn.  &  Cres.  596 ;  8  Dow  &  Ry.  368  ;  1  Vesey  &  Bea.  14. 

G.  S.  Yerger,  for  defendant. 

The  answer  in  this  case  states  that  the  two  notes  mentioned  in 
the  mortgage  were  by  agreement  satisfied  and  paid,  by  substituting 
two  others  with  personal  security  ;  and  as  evidence  of  the  fact,  the 
answer  exhibits  the  two  notes  referred  to,  which  are  in  defendant's 
possession,  and  cancelled. 

The  notes  referred  to  by  complainant  do  not  appear  to  be  exe- 
cuted to  Pinkerton,  but  to  a  man  by  the  name  of  Walker.  There 
is  not  the  slighteat  evidence  in  the  case  showing  that  these  two  notes 
are  the  ones  mentioned  in  the  deed.  The  deed  does  not  describe 
tbem  as  two  notes  payable  to  Walker,  &c.,  but  simply  two  notes  for 
$1200  each. 

The  answer  denies  that  these  two  notes  were  the  notes  mentioned 
in  the  deed,  but  states  that  the  two  referred  to  in  the  answer,  and 
payable  to  Pinkerton,  were  the  two  secured. 

It  is  true  the  answer  says,  the  two  embraced  in  it  were  taken  up 
and  paid  by  the  two  notes  mentioned  by  complainant,  but  it  ex- 
pressly says,  that  they  were  given  in  payment  of  the  two  which 
were  secured. 

This  is  not  like  the  case  where  the  answer  admits  a  fact,  and  then 
affirmatively  avoids  it.  Such  affirmative  avoidance  must,  it  is  ad- 
mitted, be  proved.  But  in  this  case  there  is  no  admission  in  the 
answer  J  that  the  notes  re/erred  fo  by  complainant  were  those  secured 
or  intended  to  be  secured  by  the  answer.  If  it  had  admitted  them 
to  be  the  noted  secured,  and  then  endeavored  to  avoid  them,  by 
saying  they  were  paid  by  other  notes,  the  latter  fact  would  have  to  be 
proved.  But  the  answer,  so  far  from  admitting  this,  expressly  de- 
nies it,  and  says  the  two  notes  made  to  Pinkerton  were  th^  ones  men- 
tioDed  in  the  deed.  How  then  can  the  complainant  get  his  notes  in 
as  those  secured  by  the  deed  f  He  says  they  were  mere  renewals  of, 
or  substitutes  for,  the  first ;  but  where  is  the  evidence  of  this  ?  the 
answer  does  not  say  so  :  it  says  they  were  received  in  payment 
and  extinguishment  of  the  two  which,  were  embraced  in  the  deed. 
The  complainant  is  wholly  without  proof  that  the  deed  ever  was  a 
security  for  bis  two  notes. 
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2.  The  deed  merely  retains  a  lien  —  it  is  not  a  lien  coupled  with 
an  interest,  as  in  case  of  mortgage.  It  is  merely  a  vendor's  lien. 
It  is  a  naked  lien,  which  the  assignment  of  the  notes,  if  they  were 
really  embraced,  extinguished. 

The  High  Court  has  decided  that  the  lien  of  a  vendor  is  extin- 
guished by  an  assignment  of  the  note.  Such,  also,  was  the  decision 
of  the  Chancellor,  in  that  case.  And  the  lien  given  by  Act  of  As- 
sembly to  executors'  sales,  &c.,  is  not  assignable. 

Whether  the  statement  in  the  answer,  that  the  plaintiff's  notes 
were  taken  in  payment  or  satisfaction,  is  to  be  proved  or  not,  can 
make  no  difference,  because,  whether  they  are  oi  not,  there  is  no 
admission  in  the  answer,  or  proof  in  the  bond,  showing  that  they  are 
the  notes  secured  by  the  deed.  The  rule  is,  *'  fVhat  is  confessed  or 
admitted  in  the  answer,  need  not  be  proved,  &c.,  but  matter 
which  avoids  what  is  admitted  must  be  proved."  2  John.  Ch.  Rep. 
89  ;  2  Bibb.  38. 

In  this  case  there  is  no  admission  that  the  notes  of  complainant 
were  embraced  in  the  deed,  and  consequently  this  must  be  proved. 

By  the  Chancellor.  The  right  of  the  complainants  to  enforce 
the  lien  set  up  in  this  case,  must  depend  upon  whether  the  present 
notes  were  received  in  satisfaction  and  discharge  of  that  lien  or  not. 
The  answer  states  they  were  so  received.  But  I  incline  to  think 
that  part  of  the  answer  is  not  evidence.  It  is  true,  that  the  only 
evidence  by  which  the  complainant  is  enabled  to  connect  the  pres- 
ent notes,  with  the  deed  under  which  the  lien  is  retained,  is  derived 
from  the  statement  of  the  answer.  I  am  satisfied  that  the  merits  of 
the  case  cannot  be  reached  without  some  explanatory  proof  as  to 
the  intended  effect  of  the  new  notes.  I  shall  accordin^y  remand 
the  case  to  the  docket,  and  direct  it  to  stand  over  for  further  proof 
upon  this  point,  which  the  parties  will  be  at  liberty  to  take.  Upon 
reference  to  the  English  practice,  I  find  a  discretion  of  this  kind  has 
been  frequently  exercised  by  the  English  Chancellors,  where  some 
point  in  the  case  is  left  unproved,  or  is  not  sufficiently  explained. 
1  Hoff.  Pr.  498,  and  authorities  there  cited. 
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Money  paid  npon  an  illegal'  consideration  cannot  be  recovered  back. 

R.  &  H.  introduced  negroes  into  this  State  since  the  first  of  May,  1633,  as  merchandise 
and  for  sale,  and  sold  them  to  H.  O.  R.,  and  took  in  payment  for  them  the  notes  of  A., 
payable  to  H.  G.  R.,  and  by  H.  G.  R.  indorsed,  secured  by  mortgage  on  a  tract  of  land  ; 
held,  upon  this  state  of  fact,  that  R.  &  H.  were  entitled  to  foreclose  the  mortgage  given 
by  A.  and  assigned  in  payment  of  the  illegal  consideration  by  H.  G.  R.  to  R.  &  H. 

A  Tendee  hanng  parchased  negroes,  introduced  into  the  State,  in  Tiolation  of  the  Consti- 
tution, cannot,  in  a  court  of  equity,  escape  the  payment  of  the  purchase-money,  with- 
out offering  to  surrender  back  the  slaves  and  account  for  their  hire. 

liking  property  in  payment  of  a  pre-existing  debt,  does  not  make  the  buyer  a  purchaser 
for  TaJoable  consideration,  in  the  eye  of  the  law,  as  against  one  holding  a  prior 
equity. 

W.,  being  about  to  purchase  a  tract  of  land,  was  informed  that  R.  &  H.  had  "  some  wrt 
^  daim  toil;"  held  that  this  was  sufficient  to  put  W.  upon  the  inquiry. 

The  brief  of  Messrs.  Harrison  and  Holt  presents  a  very  full 
and  detailed  statement  of  the  facts,  exhibited  by  the  pleadings  in 
the  cause. 

Harrison  and  HoU^  for  complainants.  It  appears  from  the  bill, 
that  on  the  7th  of  December,  1837,  defendant  George  W.  Adams 
being  indebted  to  H.  G.  Eunnells,  in  the  sum  of  $^6,034,  made 
and  delivered  to  him  his  three  several  promissory  notes,  for 
$8671'33i  each  ;  payable  on  tlie  1st  of  March,  1839,  1840,  and 
184 1 ;  and  to  secure  their  payment,  executed  to  him  a  mortgage,  con- 
veying a  tract  of  land,  in  the  deed  of  mortgage  and  bill  particularly 
described,  which  deed  of  mortgage  was  duly  acknowledged  and 
recorded  in  the  proper  county.  Shortly  after  the  execution  of  the 
deed  of  mortgage,  Runnells  assigned  and  delivered  said  three  prom- 
issory notes  to  complainants,  and  in  formal  terms  invested  them  with 
the  right  to  control  said  mortgage. 

The  first  of  said  notes,  maturing  Ist  March,  1839,  having  been 
paid  or  settled,  this  bill  was  exhibited  by  complainants,  as  the 
holders  of  the  remaining  two  notes,  to  foreclose  the  mortgage,  and 
sell  the  land  for  their  payment.  George  W.  Adams,  the  drawer  of 
the  notes,  was  made  a  defendant,  and  he  having  since  died,  his 
mdmowo  heirs  have  been  brought  before  the  Court  on  bill  of  revi- 
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vor,  and  the  allegations  of  the  bill  have  been  taken  as  confessed 
against  them,  H.  G.  Runnells,  who  assigned  the  notes  and  mort- 
gage to  complainants,  being  also  a  defendant,  has  61ed  his  answer, 
in  which  be  protests  against  a  decree  in  favor  of  complainants,  on 
the  ground,  that  the  consideration  of  the  transfer  and  delivery  of  the 
notes  was  the  sale  of  slaves  to  him  by  complainants,  which  they 
had  introduced  into  this  State  as  merchandise,  since  1st  May, 
1833.  He  makes  his  answer  a  cross-bill  against  complainants,  and 
prays  that  his  assignment  of  the  notes  may  be  vacated,  and  the 
notes  decreed  to  be  redelivered  to  him.  He  also  alleges,  that 
after  having  transferred  the  notes  and  mortgage,  and  consequently 
all  bis  interest  in  the  lands  to  complainants,  he  again  sold  the  same 
lands  t|  one  John  Watt,  who,  he  insists,  is  entitled  to  hold  them. 
He  admits  that  the  consideration  upon  which  Adams  executed  the 
notes,  was  the  sale  to  him  by  Runnells  of  these  same  lands,  and 
that  he  (Runnells)  conveyed  the  lands  by  regular  and  formal  deed 
to  Adams,  by  whom  the  deed  was  lost  before  it  was  recorded. 
Complainants  pray^  also,  that  this  lost  deed  may  be  set  up.  They, 
by  amended  bill,  make  John  Watt  a  defendant,  alleging  that  when 
he  purchased  the  lands,  he  was  aware  in  law  and  fact  of  their  inter- 
est in  them,  and  bought  subject  to  their  mortgage.  Watt,  in  his 
answer^  admits  that  when  he  purchased  of  Runnells,  he  was  in- 
formed by  him,  that  complainants  had  some  pretended  claim  to  the 
lands,  but  was  assured  that  the  claim  was  unfounded,  and  that  the 
sale  made  by  Runnells  to  Adams  had  been  cancelled.  The  infor- 
mation received  was  sufficient  to  put  him  upon  inquiry,  anci  that 
Ihquiry,  if  prosecuted,  would  have  put  him  in  possession  of  every 
fact  now  disclosed  by  the  pleadings.  The  records  of  the  county 
apprised  him  of  the  existence  of  the  mortgage,  and  he  must  have 
known  that  coniplainants  were  the  holders  of  the  notes,  for  through 
them  alone  could  they  derive  an  interest  in  the  lands,  and  be  was 
bound  to  know  that  Runnells  had  no  power  to  cancel  his  contract 
with  Adams,  after  he  had  transferred  the  notes  and  mortgage. 

Such  being  the  aspect  of  the  case,  it  seems  to  us  that  the  only 
question  worthy  of  attention,  is  that  growing  out  of  the  "  negro 
plea  "  of  Runnells.  He  has  sold  the  lands,  twice,  at  enormous 
prices,  and  has  been  twice  paid  for  ihemj  and  although  he  is  but  a 
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fonnai  party  to  this  suit,  and  no  decree  is  sought  against  bim,  yet, 
as  a  mere  coniurisseur  in  matters  of  equity  and  conscience,  he 
asks  to  be  sustained  in  the  receipt  of  this  double  payment,  merely 
for  the  sake  of  the  principle  involved.  It  is  true,  that  he  is  not 
without  interest  in  the  controversy,  for  if  he  can  succeed  in  having 
the  notes  redelivered  to  him,  and  can  then  collect  them  of  the 
estate  of  Adams,  he  will  be  thrice  paid  for  his  landsy  once  by 
Adams,  once  by  complamants,  and  once  by  John  Watt. 

The  heirs  of  Adams,  knowing  the  consideration  on  which  the 
notes  were  executed,  ,to  have  been  good  and  valuable,  offer  no 
resistance  to  the  decree  ;  and  it  may  be  well  doubted,  whether  they 
could  do  so,  however  much  inclbed,  simply' because  the  consider- 
ation of  the  assignment,  with  wliich  they  had  no  connection,  was 
defective.  But,  whatever  might  be  the  right  of  Adams,  we  deny, 
utterly,  that  Runnells  can  be  heard  to  make  the  defence  which  is 
.  urged  in  his  answer.  Universal  as  is  the  '^  negro  plea,"  and  fondly 
as  it  is  hugged  to  the  heart  of  the  moral  code  of  Mississippi,  it  has 
never  been  regarded  as  broad  enough  to  cover  the  ground  assumed 
in  this  case.  Under  the  shelter  of  that  plea,  the  citizens  of  the 
State  have  been  protected  in  the  enjoyment  of  thousands  of  slaves, 
imported  from  different  portions  of  the  republic  without  paying  for 
them.  But  even  among  the  most  sanguine  of  the  believers  in  the 
saving  efficacy  of  this  defence,  it  has  never  been  supposed  that  it 
would  enable  the  purchaser,  who  had  paid  for  the  slaves,  to  recover 
back  the  purchase-money,  and  hold  the  slaves,  and  the  earnings  o^* 
their  labor  also  ;  we  can  find  no  adjudged  case  recognizing  such  a 
principle.  On  the  contrary,  the  law  leaves  parties  thus  circum- 
stanced as  it  finds  them. 

Rimnells  paid  the  notes  in  question  to  complainants,  for  slaves 
which  he  purchased  of  them,  without  offering  to  return  these  slaves, 
or  account  for  their  value  or  hire  :  he  now  asks  to  recover  back  the 
very  notes  which  he  paid  for  them.  If  he  can  do  this,  money  paid 
under  like  circumstances  could  be  recovered  back  in  this  Court, 
and  m  a  court  of  law.  The  principle  is  the  same  whether  the  pay- 
ment be  made  in  money,  lands,  or  choses  in  action. 

When  Watt  was  informed  by  Runnells,  that  he  bad  previously 
sold  the  lands  to  Adanos,  but  that  the  contract  with  Adams  was 
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subsequently  cancelled,  he  knew  that  bis  informant  bad  no  interest 
in  giving  him  correct  information  on  the  subject,  and  be  should  huve 
made  inquiry  of  Adams,  or  the  holders  of  the  notes,  whoever  they 
might  be.  This  was  a  duty  which  be  owed  to  the  adversary  claim- 
ant, and  which,  bad  he  performed,  he  would  have  readily  ascer- 
tained that  Runnells  had  no  right  to  sell.  He  entered  into  the 
contract  blindly,  regardless  of  others'  rights,  intent  only  on  seizing 
this  tabula  in  naufragioj  from  a  bankrupt  debtor.  He  might 
gain,  but  could  not  lose, —  certainly  be  is  not  a  bona  fide  purchaser 
for  a  valuable  consideration,  without  notice.  All  this  averment  ia 
regard  to  assurance  given  him  by  Runnells  of  the  cancelment  of  (he 
contract,  is  new  matter^  and  is  not  proved.  It  is  probable  that  this 
branch  of  the  case  might  be  properly  pretermitted  by  the  Chancel- 
lor, and  that  it  would  arise  more  legitimately  in  a  subsequent  suit 
between  the  purchaser  of  the  mortgaged  premises  at  a  sale  made  by 
the  commissioner,  and  John  Watt,  who,  at  the  instance  of  the 
former,  would,  we  think,  be  decreed  to  surrender  bis  title. 

W.  Yerger^  for  H.  G.  Runnells.  That  the  consideration  of  the 
indorsement  was  illegal  and  void,  and  the  indorsement  therefore 
void,  has  been  repeatedly  decided  by  the  High  Court.  Reference 
is  made  to  Green  v.  Robinsonj  5  Howard,  80  ;  Glidewellet  ah  v. 
Hitey  6  ib.  110  ;  Cowen  v.  Boyce^  6  ib.  769. 

It  is  a  maxim  in  Equity,  that  ^^  he  who  hath  committed  iniquity, 
shall  not  have  equity."     Fonblanque's  Eq.  127. 

Where  parties  are  concerned  in  illegal  agreements  or  other  trans- 
actions, a  court  of  equity  will  not  interfere  to  grant  any  relief,  nor 
give  countenance  to  claims  of  the  sort.  1  Story's  Eq.  295,  296, 
and  note  (2). 

These  rules  being  applied,  the  bill  of  complainants,  being  an  at- 
tempt to  enforce  the  foreclosure  of  a  mortgage,  in  furtherance  of  an 
illegal  contract,  will  be  dismissed. 

•Montgomery  and  Boydy  for  defendant  Watt. 

By  the  Chancellor.  Runnells  sold  a  tract  of  land  to  Adams, 
and  made  a  deed  thereto.  Adams  gave  a  mortgage  to  Runnells, 
on  the  same  land,  to  secure  the  payment  of  the  notes  given  for  the 
purchase-money.      The   deed  was  not  recorded,   but  was   lost. 
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RuDDells  transferred  the  notes  of  Adams  to  the  complainants,  in 
cooslderation  of  the  purchase  of  some  negro  slaves,  introduced  into 
this  State  in  violation  of  the  constitution.  Runnells  resists  the  fore- 
closure of  the  mortgage,  by  answer  and  cross-bill,  upon  the  ground 
of  the  invalidity  of  the  consideration  of  the^  transfer  of  the  notes, 
and  alleges  as  an  excuse  therefor  that  a  number  of  the  negroes  were 
unsouad.     This  defence  is  unavailable. 

1.  Because  the  notes  were  transferred,  in  payment  for  the 
negroes.  To  allow  this  relief  would  sanction  the  idea  that  money 
paid  on  such  a  consideration  may  be  recovered  back,  in  violation 
of  the  maxim,  in  pari  delicto  melior  est  conditio  defendentis, 

2.  Because  he  does  not  offer  to  surrender  back  the  slaves,  and 
account  for  their  hire,  but  merely  says  he  is  ready  to  do  what  is 
equitable  in  the  case. 

3.  The  illegality  of  the  consideration  for  the  transfer  does  not 
invalidate  the  mortgage,  with  which  it  has  no  connection. 

It  appears  that  after  the  transfer  of  the  notes  by  Runnelb  to  the 
complainants,  he  agreed  to  rescmd  the  contract  of  sale  with 
Adams,  and  then  again  sold  the  same  land  to  the  defendant  Watt, 
m  discharge  of  a  pre-existing  debt. 

Watt's  title  cannot  prevail  against  the  mortgage,  for  two  rea- 
sons. 

1.  Because  he  is  not  a  bon&  fide  purchaser  for  valuable  consid- 
eration as  against  the  complainants'  prior  equity  ;  he  parted  with 
neither  money  nor  property,  he  advanced  no  new  consideration,  nor 
relinquished  any  pre-existing  security  for  his  debt ;  taking  property 
m  payment  of  a  precedent  debt  does  not  make  the  buyer  a  pur- 
chaser for  valuable  consideration  in  the  eye  of  the  law,  as'  against 
one  holding  a  prior  equity. 

3.  He  admits  that  Runnells  informed  him  that  the  complainants 
bad  some  sort  of  claim  upon  the  land.  He  then  had  notice.  It  was 
his  duty  to  have  inquired  into  the  character  of  this  claim,  when 
be  would  have  learned  its  true  character.  The  title  to  the  land 
passed  completely  and  perfectly,  from  Runnells  to  Adams,  upon 
the  execution  and  delivery  of  the  deed,  and  the  subsequent  loss  of 
that  deed,  in  no  way  impaired  the  strength  of  that  title,  as  between 
Adams  and  Runnells  ;  nor  did  the  verbal  cancellation,  as  I  infer  it 
TOL.  1.  5 
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was,  of  the  contract  of  sale,  divest  Adams's  title  under  the  deed, 
or  Id  any  way  affect  the  validity  of  the  previously  exeetUed  and 
transferred  mortgage.  *  A  court  of  equity  would,  if  necessary  to 
perfect  the  title  to  a  purchaser  under  the  mortgage,  compel  Run- 
nells  to  supply  the  place  of  the  lost  deed  by  making  a  new 
one. 

Let  the  case  be  referred  to  the  clerk  to  compute  the  amount  of  the 
mortgage-money,  upon  the  report  of  which  a  final  decree  of  fore- 
closure, dismissing  the  cross-bill,  may  be  drawn. 
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Mabt  E.  a.  Shotwkli.  v.  Robeht  Shqtweli.. 

Where,  upon  the  bill  of  the  wife  against  the  husband,  a  decree  a  vinculo  matrimonii  has 
been  granied,  the  mere  omissioQ  in  that  decree,  to  proTide  for  the  alimony  of  the  wife, 
CMWoC  afiect  the  wife's  right  to  such  a  protkioo,  at  a  subsequent  time,  by  a  separate 
and  distinct  proceeding. 

A  circuit  court,  haring  decreed  a  divorce  a  vinculo  maMmonii  at  the  instance  of  the 
wile,  the  Superior  Court  of  Chancery  has  jurisdiction  of  a  bill  by  the  divorced  wife 
against  the  husband,  to  have  alimony  allotted  to  her. 

A  decree  for  alimony  renJU  from  the  decree  for  a  diTorce,  but  is  not  identical  with  it,  or 
a  necessary  pan  of  it. 

The  complamant  alleges  in  her  bill,  that  she  and  the  defendant 

iotermarried  in  this  Sute,  in  1826  :  that  she  lately  filed  her  bill,  in 

the  Circuit  Court  of  Lowndes  county,  against  the  defendant,  for  a 

divorce  from  the  bonds  of  matrimony,  for  causes  of  adultery,  and  that 

that  Court,  for  those  causes,  by  decree,  rendered  in  January,  1840, 

granted  a  decree  of  divorce,  a  vinculo  matrimoniu     That  by  said 

decree  no  provision  was  made  for  her  alimony,  nor  did  that  ques- 

tioD  enter  into  the  pleadings  in  that  caUse,  and  no  account  was  taken 

of  the  property  which  Shotwell  held,  as  trustee  of  the  complainant, 

but  that  question  was  reserved  for  the  disposition  of  this  Court : 

that  at  the  time  of  the  marriage  the  defendant  was  possessed  of  the 

following  property,  to  tn/ :  two  male  slaves,  worth  about  $1000; 

that  ID  about  twelve  months  thereafter,  the  complainant's  father, 

L.  B.  Taliafferro,  gave  defendant,  in  consideration  of  his  marriage, 

and  as  a  marriage  advantt  to  the  complainant,  eight  slaves,  and 

other  property  specified  in  the  bill,  worth,  at  that  time,  about  $2750, 

and  afterwards  paid  to  her,  for  the  use  of  her  husband,  $350  :  that  iu 

December,  1837,  the  defendant  purchased  six  other  negroes,  which 

were  chiefly  paid  for  with  the  proceeds  of  the  joint  labor  of  the 

complainant,  the  defendant,  and  the  slaves  :  that  she  made  defend* 

ant,  during  their  coverture,  until  the  unhappy  causes  of  diflference 

occurred,  an  economical  and  good  wife  :  that  by  the  aid  of  her  in* 

dustry,  they  had  amassed  a  considerable  fortune,  and  that  at  the 

time  of  the  decree  of  divorce,  the  defendant  was  worth  $13,000, 
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coosisling  of  lands,  negroes,  &c.  On  account  of  which  she  charges 
an  allowance  should  be  made  to  her  for  alimony,  and  that  the 
defendant  should  be  held  a  trustee,  and  responsible  for  the  por- 
tion of  the  estate  to  which  she  is  entitled  :  that  the  defendant 
refuses  to  make  any  allowance  to  her,  &c.  She^rays  that  the  de- 
fendant set  forth  in  his  answer  his  effects,  &c.,  and  finally  a  decree 
for  alimony  and  for  her  equitable  property. 

To  this  bill  the  defendant  demurred,  and  set  out  two  special 
causes. 

First.  That  it  appeared  by  the  bill,  that  the  complainant  was, 
and  had  been  for  a  long  time,  absolutely  and  finally  divorced  by  a 
court  of  competent  jurisdiction,  from  the  defendant,  and  her  inter- 
marriage with  him  unconditionally  annulled. 

Second.  That  the  Court  had  no  jurisdiction  for  a  bill  of  alimo- 
ny, after  a  decree  of  divorce  a  vinculo  matrimonii  had  been  ren- 
dered. 

The  case  was  submitted  to  the  Chancellor,  by  consent,  upon 
written  arguments. 

George  Calhoun^  in  support  of  the  demurrer. 

A  bill  was  heretofore  filed  by  the  complainant  against  the  defend- 
ant, before  the  present  Chancellor  of  this  State,  sitting  at  Columbus, 
similar  to  the  present,  which  was  dismissed.  To  that  bill  there 
was  a  demurrer,  for  causes  similar  to  those  assigned  in  this  de- 
murrer ;  and  as  the  solicitors  for  the  defendant  made  an  extensive 
investigation  of  the  subject  in  that  case,  I  beg  leave  to  call  the  at- 
tention of  your  Honor  to  their  brief,  herewith  enclosed. 

This  bill  assumes  the  position,  not  taken  in  that,  that  the  defend- 
ant holds  the  property  advanced  to  him  by  complainant's  father,  and 
his  other  property,  in  trust  for  her,  to  the  extent  of  an  equitable 
allowance  to  her  for  alimony.  The  Court  of  Chancery  in  England 
has  no  jurisdiction  in  cases  for  alimony,  except  to  enforce  the  de- 
crees of  the  Spiritual  Court,  or  upon  cases  of  litigation  growing  out 
of  alimony,  already  decreed.  In  this  State  the  statute  gives  con- 
current jurisdiction  to  the  Chancery  Court,  and  circuit  courts,  to 
grant  divorces  and  decree  alimony,  and  it  expressly  confers  the 
power  to  decree  alimony  on  the  court  which  grants  the  divorce. 
Hence,  we  infer  that  this  Court  has  no  jurisdiction  over  the  subject 
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of  alimony,  except  on  a  hill  for  .a  divorce.  For  if  the  Chancery 
Court  has  no  original  jurisdiction  to  decree  it,  in  England,  on  the 
ground  that  it  is  a  mere  incident  to  a  divorce,  it  is  difficult  to  per- 
ceive on  what  principle  this  Court  can  assume  it,  after  another 
court  has  granted  the  divorce.  Certainly  the  same  rules  which 
apply  to  man  and  wife  in  England,  apply  to  them  in  this- country* 
On  this  subject,  and  for  the  general  doctrine  applicable  to  this  case, 
see  2  Story's  Com.  on  Eq.  648,  and  note  3,  et  seq.  ;  2  Vesey, 
195,  and  authorities  there  cited  ;  Clancy,  on  Married  Women, 
549,  550  ;  Roper,  on  Husband  and  Wife,  278  ;  6  John.  Ch.  Rep. 
91. 

I  cannot  perceive  upon  what  principle  of  reason  or  authority  the 
husband  can  be  held  to  be  a  trustee  for  the  wife,  after  a  divorce,  in 
regard  to  his  estate.  If  the  wife  has  a  separate  estate,  which  comes 
to  the  possession  of  the  husband,  he  is  regarded  as  a  trustee  for  her  ; 
but  in  this  case,  so  far  from  alleging  in  the  bill  that  she  has  a  sepa* 
rate  estate  in  the  property  given  by  her  father  to  defendant,  the 
complainant  alleges  that  it  was  given  to  him  in  consideration  of  the 
marriage,  and  as  a  marriage  advance  to  complainant.  Of  course  it 
vested  in  him.  See  1  Bacon's  Ab.  290  ;  Clancy,  on  Married 
.Women,  p.  2.  As  to  the  manner  in  which  the  wife  can  acquire  a 
separate  estate,  I  beg  leave  to  refer  the  Court  to  Clancy,  on  Mar- 
ried Women,  under  the  head  of  separate  estate  of  the  wife,  (tho 
book  is  not  now  before  me,)  where  he  enumerates  the  different 
modes  of  creating  it,  and  it  will  be  seen  complainant  has  no 
such  interest  in  the  negroes  given  by  lier  father  to  defendant.  It  h 
held,  as  will  be  seen  by  reference  to  the  authorities  referred  to,  that 
alimony  is  a  mere  incident  to  a  divorce.  The  divorce  is  the  prin- 
cipal, and  draws  with  it  alimony  as  an  incident,  and  the  Circuit 
Court  having  acted  upon  the  one  subject,  necessarily  had  before  it 
the  other  ;  its  decree,  therefore,  is  a  bar  to  all  proceeding  on  the 
subject,  in  any  other  court.  If  not,  however,  and  anything  was 
left  undone,  that  is  the  only  court  which  can  complete  it.  The 
doctrine,  if  established,  that  after  a  decree  of  divorce,  a  vinculo 
mairimoniij  the  wife  can  at  all  times,  and  in  all  courts,  sue  the 
husband  for  alimony,  would  open  a  new  door  to  vexatious  litiga- 
tioD  and  moltiplicity  of  suits,  imknown,  it  is  believed,  at  this  time 
to  the  law. 
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But  again  :  the  record  of  the  proceedings  on  the  bill  Ibr  divorce 
(made  part  of  complainant's  bill),  shows  that  full  provision  was 
made  by  defendant  for  the  support  of  complainant.  Hk  answer 
charges  that  said  provision  was  accepted  by  her,  and  her  father  as 
next  friend,  b  lieu  of  a  decree  for  alimony  ;  and  prays,  if  alimony 
is  decreed,  that  the  deed  conveying  the  negroes  and  bank  stock,  for 
her  benefit,  be  set  aside.  The  fact  that  she  accepted  the  divorce^ 
without  objecting  to  this  provision,  not  only  shows  a  good  reason 
why  that  court  did  not  decree  alimony,  but  also  that  she  was  pro- 
vided for  and  satisfied.  This  property  she  yet  holds,  and  although* 
this  Court  would  have  jurisdiction  over  this  property,  to  enforce 
this  settlement,  it  is  believed  it  extends  no  farther  over  the  subject. 

Neither  in  justice,  equity,  nor  law,  is  the  complainant,  as  appears 
from  her  own  bill,  entitled  to  any  further  relief. 

The  following  is  the  argument  referred  to  by  Mr.  Calhoun,  and 
made  part  of  his  brief : 

The  defendant  demurs,  first,  because  the  bill  shows  an  absolute 
unconditional  final  divorce,  a  vinculo  matrimonii^  long  since  de- 
creed between  the  parties. 

2d.  Because  the  bill  shows  that  the  divorce  was  granted  by  a 
different  court,  of  concurrent  jurisdiction  ;  and  in  divorces  of  that 
description,  alimony  is  a  mere  incident,  and  properly  cognizable  at 
the  time  ;  and  a  subject  that  might  and  ought  to  have  been  there 
litigated.  This  Court  will  not  now  take  jurisdiction  of  the  cause  ; 
for,  in  all  cases  of  concurrent  jurisdiction,  the  court  which  first  had 
possession  of  the  subject  matter  must  determine  it  conclusively. 
The  Court  is  bound  to  inquire,  in  every  case,  whether  the  facts 
presented  by  the  record  give  jurisdiction.  3  Howard's  Rep.  34» 
This  bill  seeks  to  recover  alimony.  What  is  alimony  ?  It  is, 
says  Blackstone,  '^  that  allowance  which  is  made  to  a  married 
fffoman  out  of  her  husband^ s  estate.  1  Black.  Com.  441.  In  a 
legal  sense,  it  is  taken  for  that  allowance  which  a  married  woman 
sues  for,  and  is  entitled  to,  upon  separation  from  her  husband."  1 
Tomlin'sLaw  Dictionary,  67,  title  Alimony,  Baron  and  Feme,  XI. 
1  Jacobs's  Law  Dictionary,  80.  In  England,  i(  appears  that  ali- 
mony is  allowed  only  where  a  separation  is  decreed.  Rhame  v. 
iZAame,  1  M'Cord,  Ch.  R.  205.     In  cases  of  divorce  a  menea  et 
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iharoj  the  law  albws  alimony.  1  Black.  Com.  441.  ^^  On  these 
separations  firom  bed  and  board j  the  courts  intrusted  with  the  juris- 
diction of  the  subject  will  make  suitable  provision  for  the  support 
of  the  wife  and  children,  &c.     2  Kent's  Com.  127. 

In  England  the  jurisdiction  of  cases  of  alimony  belongs  to  the 
ecclesiastical  courts.  Baron  and  Feme,  434  ;  1  M'Cord,  Ch.  R. 
205  ;  Burta  v.  Buries^  Hopk.  478.  And  in  that  country,  in  di- 
Torces  a  vinculo  nuUrinMnii^  the  marriage  is  declared  absolutely  void. 
1  Black.  Com.  440.  The  marriage  is  pronounced  nuU,  as  having 
been  absolutely  unlawful  ab  iniHo*  1  Black.  Com.  440.  Divorces, 
yke  the  one  mentioned  in  the  bill  a  vinculo  matrimonii  for  adultery, 
could  not  be  granted  by  an  act  of  Parliament  in  England.  1  Black. 
Com.  441.  Accordingly,  we  will  find  no  precedent  for  this  bill  in 
the  English  books.  No  alimony  was  ever  granted  in  England,  in  a 
case  of  divorce  a  vinculo  matrimonii.  In  divorces  a  nunsa  et  thoro 
it  was  different,  for  such  a  divorce  does  not  dissolve  the  marriage, 
though  it  separates  the  parties,  and  establishes  different  interests 
between  them.  5  Pickering's  Rep.  461.  ^^  A  divorce  a  menfa 
el  tkoTO  only,  does  not  dissolve  the  marriage^  for  the  parties  can  live 
together  as  man  and  wife  again  without  any  new  ceremony."  ^  Pick- 
eriag,  R.  316.  ^^  K  a  husband  and  wife  are  divorced  a  mensa  et 
Ihoro,  (and  a  legacy  is  left  to  her,)  the  husband  may  release  it,  for 
such  divorce  does  not  dissolve  the  marriage."  2  Roll's  Ab.  301  ; 
Cit>.  Elis.  908 ;  Baron  and  Feme,  433 ;  1  Jacobs's  Law  Dictionary, 
887,  and  cases  cited.  The  marriage  continues,  and  the  wife,  after 
snch  divorce,  shall  have  dower  of  her  husband's  lands.  Baron  and 
Feme,  433.  If  a  bacon  and  feme  are  tlivorced  a  vinculo  matrimonUy 
dower  ceaseth,  but  not  if  it  be  only  a  vunsa  et  thoro.  I  Inst.  32  a, 
HOliard's^Ab.  61.  ^^  The  right  of  a  husband  in  the  hnd  of  his 
wife,  being  an  estate  durif^  coverture^  is  terminated  by  a  divorce  a 
mumIo  molriiiionti."  8  Conn.  R.  541 ;  2  Pickering,  316  ;  4  Amer. 
C  L*  Rep.  535.  When  the  relation  of  marriage  b  dissobed  by 
the  death  of  the  husband,  the  wife  is  restored  to  all  her  rights,  which 
were  lost  by  the  coverture  ;  when  it  is  dissolved  by  a  divorce  a 
vmeulo  molriiiiontj,  the  law  is  the  sanu.  8  Conn.  R.  541  ;  4 
Amer.  C.  L.  535.  On  the  dissolution  of  a  marriage,  either  by  the 
death  of  the  husband,  or  a  divorce  a  vinculo  matrinunUij  choses  in 
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action,  not  reduced  to  possession  during  the  coverture,  remain  the 
property  of  the  wife,  Legg  v.  Legg-^  8  Mass.  R.  101  ;  Barber 
v.  jRool,  10  Mass.  R.  260  -  265.  It  is  clear,  therefore,  that  the  di- 
vorce heretofore  decreed  between  these  parties,  has  the  same  effect 
as  the  dtatk  of  one  of  them  ;  they  are  to  each  other  as  if  dtad^  so 
far  as  all  the  conjugal  relations  are  concerned,  and  the  jurisdiction 
of  diis  Court  is  concerned.  Indeed,  marriage  itself  is  but  a  civil 
contract.  1  Black.  Com.  433.  ^^  Taking  it  in  this  light,  the  law 
treats  it  like  it  does  all  other  contracts."  Idem.  433.  After  the 
contract  is  annulled^  the  relation  of  man  and  wife  no  longer  exists  ; 
all  connection  between  them  has  ceased  and  determined.  But  the 
law  of  England  concerning  divorces,  is  chiefly  the  ecclesiastical 
law,  and  not  the  common  law  of  that  country ;  and  it  has  never 
been  adopted  in  this  State.  Our  statutes  concerning  divorces  are 
original  regulations,  and  they  do  not  adopt  or  introduce  the  English 
law  of  divorces.  Buries  v.  Buries^  Hopk.  478  ;  1  Equity  Dig. 
262,  sec.  4.  Alimbny  may  be  given  immediately,  as  on  a  (^vorce 
under  the  statute  of  Indiana,  but  no  court  has  any  original  jurisdic- 
tion  to  allow  it.  Hence,  if  an  adequate  provision' be  not  made  by 
the  court  granting  the  divorce,  no  other  court  can  supply  the  de- 
ficiency. Fishli  V.  Fishlij  1  Black.  361  ;  Conover's  Digested  Index, 
202,  sec.  8. 

It  is  precisely  the  same  under  our  statute  concerning  ^'  Divorces 
and  Alimony."  It  is  enacted,  that  '^  token  a  divorce  shall  be  de- 
creed, &c.  &c.,  the  court  shall,  and  may  in  every  case,  take  such 
order  touching  the  care  and  maintenance  of  the  children  of  that 
marriage  ;  and  also,  touching  the  maintenance  and  alimont  of  the 
wife,  or  any  allowance  to  be  made  to  her,  and  if  any,  the  security 
to  be  given  foi'  the  same,  as,  from  the  circumstances  of  t|)e  parties, 
may  be  fit,  equitable,  and  just."  Rev.  Code,  229,  sec.  7  ;  Hutch. 
&  How.  331,  sec.  17.  The  statute,  by  the  first  section,  gives  to 
the  Court  of  Chancery  jurisdiction  of  '*  all  causes  of  divorce,"  by 
the  act  directed  and  allowed,  and,  by  the  seventh  section,  makes 
^'  alimony,  if  any,"  an  incident,  token  the  divorce  shall  be  decreed, 
and  that  the  court  granting  tke  divorce  shall  take  such  order 
touching  the  alimony  as  may  be  equitable  and  just.  Tkere  is  no 
datuie  in  tkis  State  wkick  gives  any  court  separate  jurisdiction  in 
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cases  of  alimony.  By  the  revised  constitution  it  is  provided  that 
ihe  legislature  mgy  give  to  the  circuit  courts  of  each  county 
equity  jurisdiction  in  all  cases  of  *'  divorce."  Const,  art.  4,  sec. 
16.  It  was  given  by  the  act  of  May  2d,  1833.  Hutch,  and  How. 
480,  sec.  3.  Neither  the  constitution  nor  act  of  1833  speak  of 
alimony,  and  the  act  of  1822  treats  of  it  only  as  an  incident  to  the 
divorce,  and  to  be  granted  when  the  divorce  is  decreed. 

"  No  court  has  any  original  jurisdiction  to  give  a  wife  a  separate 
maintenance  ;  but  it  may  be  given  immediately  as  on  a  supplicavit 
in  chancery,  or  a  divorce  a  mensa  et  thoro  propter  sacriticum  in 
the  Ecclesiastical  Court."  Bale  v.  Montgomery^  2  Vesey,  Ch. 
R.  195  ;    Ham.  Eq.  Digest.  200. 

As  has  been  before  stated,  our  statute  laws  concerning  divorces 
are  original  regulations,  and  in  England  no  alimony  was  ever  grant- 
ed by  any  of  the  courts,  in  divorces  a  vinculo  matrimonii.  In  the 
United  States  the  statute  law  often  provides  for  a  divorce,  for  causes 
which  in  England  render  the  marriage  void  ab  initio^  (Hilliard's 
Ab.  61,)  and  as  by  our  statute,  for  causes  which  in  England  would 
not  authorize  a  divorce  from  the  bonds  of  matrimony.  In  New 
York,  and  in  Massachusetts,  alimony  is  granted  upon  a  divorce  a 
vinculo  mairimoniiy  but  it  is  by  express  statute,  and  is  decreed  at 
the  timey  as  a  mere  incident  to  the  divorce.  N.  Y.  Revised  Stat- 
utes, vol.  2,  p.  145  ;  2  Kent,  Com.  99  ;  Revised  Statutes  of 
Massachusetts,  1835,  part  2,  tit.  7,  ch.  76,  sec.  27,  28.  The 
cases,  therefore,  reported  in  Paige's  Chancery  Reports,  and  in 
Pickering's  Massachusetts  Reports,  are  to  be  understood  as  having 
reference  to  the  statute  law,  as  the  second  ground  of  demurrer. 
The  divorce  was  obtained  before  a  circuit  court  Judge,  and  in  all 
cases  of  concurrent  jurisdiction,  the  court  which  first  had  possession 
of  the  subject-matter  must  determine  it  conclusively.  Smith  v. 
M'her,  7  Wheaton,  632 ;  5  Cond.  Rep.  662  ;  1  Ashmead's 
Rep.  171  ;  Thompson  v.  Hill,  3  Yerger,  167  ;  2  Munford,  34  ; 
2  Equity  Digest,  24.  And  so  far  is  this  principle  extended,  that 
"  when  a  wife  obtained  in  Kentucky  a  decree  for  a  divorce,  with 
an  allowance  for  alimony  in  her  husband's  property,  in  that  State, 
it  was  held  in  Indiana,  that,  though  the  maintenance  was  inade- 
quate, she  could  make  no  application  to  the  courts  of  the  latter 

VOL.  I.  6 


68  SUPERIOR  COURT  OF  CHANCERY. 

Shotwell  r.  Shotwell. 

State  for  any  additional  provision  out  of  her  husband's  real  property 
located  within  Indiana.  The  matter  bad  been  finally  determined  by 
a  competent  tribunal ;  it  is  considered  as  at  rest  forever.  And  this 
principle  embraces  not  only  what  was  actually  determined^  but  every 
other  matter  tshich  the  parties  might  have  litigated  in  the  cause. 
Fishli  V.  Fishli,  1  Black.  361  ;  Conover's  Dig.  Ind.  202. 

The  law  abhors  a  multiplicity  of  suits.  Besides,  by  our  statute, 
alimony  is  granted  by  the  court  decreeing  the  divorce,  by  a  mere 
"order"  to  that  effect.  "When"  a  divorce  is  granted,  &c.,  the  court 
shall  and  may  take  such  order^  &c.,  is  the  language  of  the  statute 


« 


Stephen  Cockcj  for  complainant,  in  support  of  the  bill.. 

The  case  presented  is  the  following. 

The  complainant  filed  her  bill  for  a  divorce  a  vinculo^  against  the 
defendant  for  adultery,  in  the  Circuit  Court  of  Lowndes  county. 
On  the  10th  day  of  January,  1840,  that  Court  decreed  the  divorce 
a  vinculoj  founded  on  the  adultery  charged  and  proved. 

In  that  case  there  was  no  other  question  presented  by  the  plead- 
ings or  proofs,  and  nothing  else  was  determined. 

She  now  files  her  present  bill  in  the  Superior  Court  of  Chancery 
for  alimony,  and  to  obtain  what  may  be  found  to  be  her  equitable 
property,  consequent  upon  the  violation  of  the  nuptial  contract  by 
the  husband. 

To  this  bill  the  defendant  demurs  on  the  grounds  : 

1st.  That,  by  the  said  decree  of  the  Circuit  Court,  the  said  mar- 
riage is  now,  and  has  been,  dissolved  and  annulled. 

2d.  That  the  Chancery  Court  has  no  jurisdiction  of  this  cause, 
and  is  bound  to  dismiss  the  bill. 

For  the  complainant  it  is  contended  that  the  demurrer,  confessing 
as  it  does  the  allegations  of  the  bill,  presents  as  equitable  the  mon* 
strous  position  that,  in  marriage  causes,  a  husband  by  the  marriage 
acquires  title  to  all  the  personal  property  of  the  wife,  and  that  by 
committing  the  crime  of  adultery,  he  gives  her  cause  of  divorce 
a  vinculo  J  which,  if  she  obtains,  throws  her  a  beggar  on  the  world, 
and  leaves  him  entitled,  not  only  to  the  property  she  placed  in  the 
nuptial  stock  with  its  increase,  but  also  all  that  which  her  industry 
and  good  management  contributed  to  amass.     Whereas  it  is  em- 

*  Note.  This  brief  vas  prepared  by  Messrs.  Haint  and  H€trritony  and  adopted  fay 
Mr.  Calhoun. 
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pbaticaliy  true,  that  no  man  can  be  permitted  to  make  property  by 
file  violation  of  a  duty,  the  commission  of  a  crime,  or  the  breach 
of  a  contract. 

By  the  adultery,  the  defendant  submits  himself  and  his  property 
to  the  jurisdiction  of  the  Court  of  Chancery,  and  when  the  husband 
has  violated  the  marriage  contract,  or  been  guilty  of  an  act  which 
entitles  the  wife  to  a  decree  for  a  divorce,  or  for  a  separation  and 
alimony,  the  wife  is  equitably  entitled  to  a  restitution  of  the  property 
which  the  husband  holds  by  virtue  of  bis  marital  rights.  Vandoza 
V.  Vandoza^  6  Paige,  R.  366. 

The  cause  for  divorce  having  been  decided  in  the  Circuit 
Court,  the  demurrer  to  the  present  bill  is  founded  on  the  idea,  that 
those  proceedings  present  a  bar  to.  the  inquiries  sought  by  the 
present  bill. 

The  matters  of  the  demurrer  may  well  be  considered  of  by 
reference  to  the  statutes  of  Mississippi,  and  the  constitution  of  this 
State. 

We  subscribe  to  the  doctrine  that  our  statutes  concerning  divorces 
are  original  regulations,  and  that  th^y  do  not  adopt  the  English  law 
of  divorces  ;  BurtU  v.  Burlisj  Hopk.  R.  557  ;  they  being  of 
ecclesiastical  cognizances.  Indeed,  so  diversified  are  the  causes 
for  divorces  in  different  countries,  and  so  variant  are  the  rights  and 
duties  in  the  marital  life  under  different  municipal  jurisdictions,  that 
it  could  not  be  otherwise.  In  every  country  the  rights  of  property, 
and  other  allowances  consequent  on  the  dissolution  of  the  marriage 
tie,  must  depend  on  the  local  policy  of  the  particular  country.  In 
Mississippi,  whatever  may  be  her  defections  in  other  respects,  her 
tribunals  have  not  yet  given  sanction  to  the  doctrine  that  it  is  in  the 
power  of  the  husband,  by  committing  the  crime  of  adultery,  to 
acquire  to  himself  all  of  his  wife's  property,  and  leave  her  destitute 
and  a  beggar  on  the  world.  We  think,  however,  we  may  regard 
the  decisions  of  our  sister  States,  as  entitled  to  much  respect  on  the 
subject  of  ihej'ights  of  the  wife,  consequent  on  a  divorce  a  vineuloy 
ibr  the  criminal  or  improper  conduct  of  the  husband.  In  cases  of 
concurrent  jurisdiction,  a  complainant  may  come  into  chancery  for 
relief,  if  he  thinks  proper  to  do  so,  subject  to  the  power  of  the 
Court  to  refuse  him  his  costs,  when  he  files  his  bill  unnecessarily. 
MUchell  V.  Oakkj/i  7  Paige,  R.  68  ;  4  ib.  647. 
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WbeD  the  party's  remedy  was  in  another  court,  but  at  the  time 
of  trial  such  remedy  is  not  understood,  nor  ascertained,  the  jurisdic- 
tion of  equity  is  maintainable.  JSynum,  et  al,  v.  Sledge^  1  Stew. 
and  Porter,  R.  135. 

Upon  a  decree  for  divorce  a  vinculo^  the  property  which  came  to 
the  husband  by  means  of  the  marriage  will  be  restored  to  the  wife. 
Dean  v.  J5ean,  5  Pick.  R.  428. 

The  Court  will  order  the  husband's  property  to  be  applied  to  the 
support  of  his  wife  and  family,  not  only  during  the  litigation,  but 
after  the  decree  of  divorce.     Kirby  v.  Kirhy^  1  Paige,  R.  261. 

On  divorce  for  adultery,  the  wife  is  entitled  to  alimony.  Grates 
v.  Graves^  2  Paige,  R.  62. 

But  to  the  statute  laws  of  Mississippi.  These  laws,  as  com- 
piled by  Howard  and  Hutchinson  on  the  subject  of  divorces,  with 
reference  to  the  jurisdiction  of  the  courts,  present  the  subject 
in  too  confused  a  form  for  satisfactory  investigation.  Our  inquiries 
in  this  respect  will  be  better  directed  by  referring  to  Poindexter's 
code,  and  the  acts  of  the  legislature  of  1833. 

By  the  act  of  the  14th  of  June,  1822,  revised  code,  ch.  36,  p. 
228,  sec.  1,  the  Court  of  Chancery  shall  have  jurisdiction  of 
all  causes  of  divorce  ;  sec.  2,  the  like  process  and  course  of  prac- 
tice and  proceedings  shall  be  had  and  pursued  in  causes  of  divorce 
as  are  usually  had  and  pursued  in  other  causes  in  chancery,  except 
the  answer  of  the  defendants  shall  not  be  under  oath.  At  sec.  7, 
p.  229,  a  distinct,  independent,  and  enlarged  power  is  given  to  the 
Court  (that  is,  the  Court  of  Chancery),  to  take  such  order  touch- 
ing the  maintenance  and  alimony  of  the  wife,  or  any  allowance  to 
be  made  to  her,  and  of  any  of  the  security  to  be  given  for  the  same, 
as  from  the  circumstances  of  the  parties,  and  the  nature  of  the 
case,  may  be  fit,  equitable,  and  just.  But  no  such  provision  is 
made  as  to  the  power  of  the  circuit  courts. 

By  the  revised  constitution,  judicial  department,  sec.  16,  a  sep- 
arate Superior  Court  of  Chancery  shall  be  established  with  full 
jurisdiction  in  all  matters  of  equity,  provided,  however,  the  legisla- 
ture may  give  to  the  circuit  courts  of  each  county  equity  jurisdic- 
tion, in  all  cases  where  the  value  of  the  thing  or  amount  in  contro« 
versy  does  not  exceed  four  hundred  dollars  ;  and  also  in  all  case3 
of  divorce  and  for  the  foreclosure  of  mortgages. 
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Tbe  legislature  of  1833  (consolidated  acts  from  1824  to  1838, 
p.  404,  sec.  6),  enacts  that  tbe  said  circuit  courts  shall  have  and 
possess  original  and  concurrent  jurisdiction  with  the  Superior 
Court  of  Chancery  over  all  matters,  pleas,  and  plaints  whatsoever 
bebnging  to  or  cognizable  in  a  court  of  equity,  when  the  value  of 
tbe  thing  or  amount  in  controversy  does  not  exceed  the  value  of 
five  hundred  dollars,  also  in  cases  of  divorce  and  for  the  foreclosure 
of  mortgages  ;  and  such  process  and  course  of  proceedings  shall  be 
had  herein  as  in  similar  cases  are  commonly  had  in  the  Superior 
Court  of  Chancery.  This  latter  provision  was  intended  to  indi- 
cate only  the  process  and  course  of  proceedings  that  was  given  to 
the  Chancery  Court  by  the  act  of  1822,  as  above  pointed  out  in 
sec.  2,  revised  code,  p.  228,  and  did  not  contemplate  the  exercise 
of  the  powers  designated  and  pointed  out  by  sec.  7,  p.  229,  for  the 
reason  that  Ae  legislature  must  have  foreseen  that  questions  of  the 
equitable  property  of  the  wife  and  her  allowance  for  alimony,  might 
well  invite  conflict  of  litigation  with  other  interests  and  parties,  deter- 
minable alone  by  a  Superior  Court  of  Chancery,  with  full  chancery 
jurisdiction  ;  and  besides,  the  constitution  had  pointed  out  a  jurisdic- 
tion only  to  declare  the  divorce,  and  this  was  all  that  was  sought  or 
obtained  in  the  case  before  us  in  the  Circuit  Court. 

It  may  be,  that  in  cases  of  divorce  a  mensa  et  thoro,  or  to  make 
an  allowance  to  the  wife  during  the  litigation,  or  to  enable  her  to 
prosecute  her  suit  a  vinculo^  would  be  within  the  competency  of  tbe 
circuit  courts.  But  in  divorces  a  vinculoj  to  fix  the  permanent  alimony 
of  the  wife,  or  in  any  manner  to  settle  her  equitable  property,  we 
cannot  find  was  contemplated  in  the  laws  as  for  the  jurisdiction  of 
the  circuit  courts.  To  include  those  matters  in  such  an  investiga- 
tion, would  usually  delay  the  final  hearing  of  the  divorce  case  for 
years.  It  would,  in  almost  every  instance,  bring  into  conflict  and 
litigation  other  interests  and  other  parties. 

It  is  obvious  that,  by  such  a  divorce,  the  wife  is  entitled  to  re- 
faave  the  property  she  brought  to  the  husband,  as  also  alimony. 
What  was  the  legal  or  equitable  disposition  and  situation  of  that 
property  in  reference  to  the  claim  of  others,  might  be  of  doubtful 
intendment  both  of  law  and  fact,  and  could  not  well  be  determined 
in  a  suit  for  a  divorce.  Again,  the  amount  of  alimony  to  be  allowed 
to  the  wife,  would  essentially  depend  upon  the  property-situation  of 
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the  husband.  Whether  the  property  claimed  to  be  his,  was  really 
his  or  not,  would  have  to  be  ascertained  before  alimooy  couM  be 
had  of  it :  this  might  well  affect  the  interests  of  others,  and  bring 
about  a  litigation  in  that  behalf,  which  would  take  years  to  settle, 
and  involve  amounts  greatly  beyond  $500.  The  constitutional 
right  of  the  circuit  courts  to  settle  such  controversies,  might 
well  be  questioned  ;  and  during  all  this  time,  however  gross  and 
improper  the  conduct  of  the  husband,  the  just  claims  of  tbe  wife 
for  the  separation  and  for  her  separate  properly  and  alimony,  would 
be  delayed  and  circumscribed  with  all  the  restraints  *  of  marriage, 
unless  indeed  she  would  consent  to  relinquish  all  claims  to  a  com- 
fortable support  in  tbe  society  to  which  she  had  been  accustomed, 
and  become  a  beggar.  Such  a  rule  of  practice  is  not  thought  to  be 
consonant  with  equity,  or  the  just  interpretation  which  should  be 
given  to  our  statute  law.  Even  in  cases  to  foreclose  mortgages, 
when  the  interests  of  third  persons  become  involved  beyond  $500, 
the  circuit  courts  are  believed  to  have  no  jurisdiction. 

The  divorce  in  the  present  case,  although  it  was  a  vinculo  as  to 
the  wife,  was  only  a  mensa  et  thoro  as  to  the  husband.  How. 
and  Hutch,  p.  719,  sec.  1.  Upon  tbe  husband,  therefore,  devolved 
and  continued  the  duty  and  obligation  to  provide  for  the  wife, 
whether  the  acquisitions  were  before  or  after  the  divorce.  Kirby 
V.  Kirby,  1  Paige,  R.  261 . 

We  are  aware  that  this  rule  may  be  said  to  be  in  effect  altered 
by  the  act  which  passed  after  the  divorce,  in  tbe  year  1842. 

But  we  submit  whether  this  act  can  be  allowed  to  impair  any  of 
the  rights  of  the  wife,  which  attached  as  a  consequence  of  the  decree 
of  the  10th  of  January,  1840. 

It  is  said,  however,  that  alimony  is  an  incident  of  the  decree 
of  a  divorce,  and  must  be  settled  in  the  decree  dissolving 
the  marriage.  It  is  true,  it  is  an  incident  ;  but  it  by  no 
means  follows  that  alimony  or  tbe  equitable  property  of  the  wife 
ought  or  can  be  at  all  times  settled  with  the  decree  dissolving  tbe 
marriage.  At  best  it  would  be  a  mere  rule  of  practice,  and  it 
seems  to  us,  tbe  better  and  more  appropriate  practice  would  be  to 
settle  those  matters  in  a  separate  proceeding,  when  tbe  restraints  of 
marriage  shall  have  disappeared.  At  law,  the  right  to  recover 
mesne  pro6ts  is  an  incident  to  tbe  recovery  in  an  action  of  eject- 
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meat,  yet  we  all  know  we  have  to  prosecute  a  separate  action  after* 
wards  for  the  recovery  of  mesne  profits.  It  is  for  the  reason,  that 
it  would  greatly  embarrass  the  trial  of  the  ejectment  cause,  if  the 
other  matter  was  permitted  to  mingle  with  it.  Much  greater  would 
be  the  embarrassments  in  seeking  to  obtain  a  divorce  a  vinculo^  if 
we  were  obliged  to  settle  and  include  in  the  decree  all  of  the  inci- 
dents and  consequences  of  the  divorce,  before  an  innocent  and 
virtuous  woman  could  free  herself  from  an  adulterous  husband. 
There  were,  however,  in  the  proceedings  for  a  divorce,  none  of 
these  matters  in  the  pleadings  or  proofs  in  that  cause.  There  were 
no  allegatioDs  on  the  subject ;  no  rts  judicata^  as  to  any  of  the  matters 
of  this  present  bill. 

The  rgle  is,  that  the  judgment  of  a  court  of  concurrent  jurisdic- 
tion directly  upon  the  point,  is  conclusive  between  the  same  parties 
upon  the  same  matter  directly  in  question  in  another  court.  But 
it  is  not  evidence  of  any  matter  which  came  coliateraily  in  question, 
nor  of  any  matter  incidentally  cognizable,  nor  of  any  matter  to  be 
inferred  by  argument.  1  Phil,  on  Ev.,  Library  edition,  p.  333; 
The  Duchess  of  Kingston's  case,  20  Howeil,  538. 

In  considering  the  effect  of  a  former  judgment,  it  is  to  be  ob- 
served, that  tlie  judgment  can  be  final  only  for  its  own  proper 
purpose  and  object,  with  reference  to  the  subject-matter  of  the 
suit,  and  upon  the  points  then  put  in  issue  and  directly  determined. 
1  Phil.  Ev.  334. 

If  a  court  of  law  having  jurisdiction  declines  to  determine  a 
question  of  set-off,  this  is  not  rts  judicata^  so  as  to  preclude  an 
inquiry  in  a  court  of  equity  having  concurrent  jurisdiction.  Haekett 
V.  ConneU,  3  Evid.  73. 

To  make  a  decree  a  good  bar  in  a  subsequent  suit,  it  must  be 
shown  that  the  matter  of  the  bill  was  res  judicata.  Chasers  case, 
1  Bland.  220. 

A  decree  made  upon  a  bill  and  answer  cannot  affect  the  rights  of 
any  of  the  parlies,  as  to  the  other  matters  which  were  not  the  sub- 
ject of  litigation  in  that  suit.     EUioi  v.  PeU,  1  Paige,  263. 

A  mistake  in  a  former  decree,  in  a  cause  where  the  same  persons 
were  parties,  but  on  a  point  in  which  their  interests  at  that  time 
were  not  in  litigation,  is  not  conclusive  upon  the  parties  in  a  subse- 
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quent  suit,   when  that  point  comes   in   litigation   between  them. 
Garrett  v.  Day,  2  M'Cord's  R.  27. 

In  the  brief  of  the  solicitor  for  the  defendant,  it  is  stated  that 
the  record  of  the  proceedings,  on  the  bill  for  divorce,  made  part  of 
the  complainant's  bill ;  shows  that  full  provision  was  made  by  defen- 
dant for  the  support  of  complainant,  in  charging  in  his  answer  that 
said  provision  was  accepted  by  her,  and  her  father  as  next  friend , 
in  lieu  of  a  decree  for  alimony,  and  proves  that  the  complainant 
was  provided  for  and  satisfied. 

We  deny  that  any  just  provision  was  ever  made  by  defendant 
for  complainant,  or  that  she  was  ever  in  any  respect  settled  with, 
or  satisfied,  in  that  respect.  If  defendant  has  made  satisfactory 
provision  for  complainant,  he  may  well  set  it  up,  and  avail  him- 
self of  it,  in  his  answer  to  the  present  bill.  It  is  not  conceived 
how  any  such  matter  can  avail  him  on  his  demurrer. 

A  wife  before  the  decree  cannot  make  any  valid  agreement  as 
to  her  allowance  of  alimony.  It  belongs  to  the  Court  of  Chancery 
to  settle,  sanction,  and  allow  the  amount.  Daggett  v.  Daggett, 
6  Paige,  509. 

It  is  hoped  that  the  Chancellor  will  look  into  the  matter  in  the 
present  case,  and  cause  that  to  be  done  in  the  premises  which  of 
right  and  justice  ought  to  be  done. 

Chancellor.  In  January,  1840,  the  complainant  obtained  a 
divorce  from  the  bonds  of  matrimony,  against  the  defendant,  in  the 
Circuit  Court  of  Lowndes  county,  on  the  charge  of  adultery. 
That  case  proceeded  simply  for  a  divorce.  The  question  as  to  the 
wife's  right  to  alimony  was  not  in  contest.  The  present  bill  is 
filed  for  the  purpose  of  asserting  her  claim  to  alimony ;  and  to 
this  the  defendant  has  demurred  generally.  Two  grounds  are  taken 
in  support  of  the  demurrer.  1.  That  the  power  of  this  Court  to 
decree  alimony,  in  any  case,  depends  altogether  upon  the  provisions 
of  the  statute  upon  that  subject ;  and  that,  by  that  statute,  the  power 
to  make  such  decree  belongs  to  the  court  that  grants  the  divorce. 
2.  That  alimony  is  an  incident  to,  and  dependent  upon,  the  decree 
for  a  divorce  ;  and  that,  as  no  decree  was  made  by  the  Circuit 
Court  for  alimony,  when  the  divorce  was  decreed,  a  separate  bill 
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for  that  purpose  cannot  be  mabtained  in  this  Court.  These  posi- 
tions are  so  nearly  the  same,  that  an  answer  to  one  will  dispose  of 
both.  The  statute  of  this  State  provides  that,  when  a  divorce  is 
decreed  for  adultery,  the  Court  may  make  such  order  touching  the 
alimony  of  the  wife,  or  any  allowance  to  be  made  her,  as  fron\  the 
circumstances  of  the  parties,  and  the  nature  of  the  case,  may  be 
fit|  equitable,  and  just.  And  ahhough  I  believe  it  has  been  usual 
in  practice,  to  make  such  order  in  connection  with  the  decree  for 
a  divorce,  yet  I  cannot  conceive  that  the  mere  omission  to  do  so 
can  affect  the  wife's  right  to  such  a  provision,  at  a  subsequent  time, 
by  a  separate  and  distinct  proceeding.  Any  other  construction  of 
the  statute  would  place  the  rights  of  the  wife  under  restrictions 
too  arbitrary  to  comport  with  the  generous  policy  of  the  law. 
The  error  of  the  opposite  view,  consists  in  supposing  that  a  bill 
for  a  divorce  and  a  claim  for  alimony  are  identical,  and  necessarily 
constitute  one  proceeding,  and  that  they  are  essentially  united  in 
the  same  decree ;  whereas  the  right  to  alimony  is  a  separate  and 
distinct  right  resulting  from  the  decree  for  a  divorce,  but  not 
indentical  with  it.  The  wife's  right  to  a  provision  in  such  cases, 
proceeds  upon  the  moral  and  legal  obligation  of  the  husband  to 
furnish  her  with  a  competent  support,  and  cannot  be  justly  made 
to  depend  upon  the  point  of  time  at  which  she  attempts  to  assert  it. 
I  find  no  such  limitation  in  the  statute,  and  I  certainly  will  not  intro- 
duce any  by  way  of  construction.  The  right  is  founded  in  the  very 
nature  and  legal  incidents  of  the  marriage  contract,  by  which  the 
husband  not  only  possesses  himself  of  the  property  of  the  wife, 
but  obtains  dominion  over  her  person.  Hence  it  is,  that  where  the 
husband,  by  his  cruelty  or  other  misconduct,  compels  the  wife  to 
force  herself  from  him,  the  courts  will  carry  out  this  obligation  by 
compelling  him  to  set  apart  a  portion  of  his  estate  for  her  support. 
I  am  then  of  opinion,  that  a  separate  suit,  by  bill  or  petition,  may 
be  maintained  for  alimony,  after  a  decree  for  a  divorce  in  which 
such  claim  was  omitted,  if  there  was  no  express  act  of  the  wife 
waiving  her  right  thereto.  This  point  seems  to  have  been  directly 
decided  by  the  Supreme  Court  of  Pennsylvania,  in  the  case  of 
JiPKarraher  v.  MKarraher  (3  Tates,  Rep.  56).  It  was  held 
in  that  case,  that  the  failure  of  the  wife  to  claiin  alimony,  when  the 
VOL.  I.  7 
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sentence  of  divorce  was  rendered,  was  no  bar  to  a  future  applica- 
tion for  that  purpose.  The  case  of  Julineau  v.  Julineau  (2 
Desaus.  45)  is  also  an  authority,  showing  that  the  decree  for  ali- 
mony is  not  necessarily  an  integral  part  of  the  decree  for  a  divorce. 
I  also  infer,  from  some  examination  of  the  Ecclesiastical  Reports 
of  England,  tiiat  a  claim  to  alimony  is  not  necessarily  asserted,  at 
the  same  time  that  a  sentence  of  divorce  is  pronounced  ;  I  find 
it  is  frequendy,  if  not  usually,  made  at  a  different  time,  and  under 
a  distinct  proceeding.  Such  was  the  case  in  the  suit  of  Cool:  y. 
Cook,  2  Phillimore,  40;  1  Eccle.  Rep.  178;  where  a  divorce 
was  decreed  in  Nov.  1811,  and  proceedings  instituted  in  March, 
1812,  for  the  recovery  of  alimony.  The  propriety  of  the  pro- 
ceeding does  not  appear  to  have  been  called  in  question  on  ac- 
count of  the  lapse  of  time.  Sir  John  Nicholl  said  it  was  usual  to 
make  alimony  commence  from  the  date  of  the  sentence  of  separa- 
tion, and  he  referred  to  the  case  of  Taylor  v.  Taylor^  where  the 
sentence  and  decree  for  alimony  passed  on  the  same  day  ;  thus 
showing  that  it  was  not  usual  that  both  took  place  at  the  same  time. 
I  cannot  doubt  that  the  powers  of  this  Court,  as  to  decreeing 
alimony,  are  commensurate  with  those  of  the  spiritual  courts  of 
England.  If,  then,  a  separate  bill  or  petition  for  alimony  may  be 
maintained,  I  can  see  no  reason  why  it  may  not  be  brought  in  any 
court  having  competent  jurisdiction,  without  regard  to  the  court 
that  granted  the  divorce.  There  is  nothing  in  the  nature  of  the 
proceeding  which  would  limit  it  to  the  latter  court.  In  England,  the 
jiA-isdiction  over  divorces  and  alimony  belongs  exclusively  to  the 
ecclesiastical  courts,  and  was  never  exercised  by  the  Court  of 
Chancery,  except  during  the  usurpation  of  Cromwell,  when  the 
spiritual  courts  were  shut  up.  But  by  the  constitution  and  laws 
of  the  State,  jurisdiction  is  conferred  equally  upon  the  chancery 
and  circuit  courts  ;  and  where  one  has  not  already  taken  jurisdic- 
tion, the  other  may  do  so.  K  these  views  be  correct,  neither  of  the 
grounds  of  demurrer  are  well  taken.  Let  it  be  overruled,  and 
the  defendant  ordered  to  answer  in  thirty  days. 
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A  came  eaaaot  be  fabinitted  against  the  conaeat  of  the  complamaiit,  for  final  bearing,  at 
the  same  term  of  the  coart  at  which  the  aasvers  are  filed :  the  complainant  is  entitled 
to  the  snrreeding  lenn  to  take  testimony. 

A  ramptoiiiant  making  appUcatioo  to  amend  a  swom  bill,  after  the  answer  of  the  defend- 
ant is  filed,  mast  show  that  the  proposed  amendment  contains  matter  important  to  his 
rights,  and  which  was  unknown  to  him  at  the  time  of  filing  his  original  bill,  or  else  be 
mast  show  a  fecial  reason  which  will  excnse  him  from  negligcnee  m  the  matter. 

Ab  asaignor  of  a  note,  who  has  parted  with  all  his  right  in  it,  and  has  no  interest  in  the 
matters  in  oootrorersy,  and  against  whom  no  reliefer  discoTery  is  prayed,  held^  on  de- 
murrer, not  to  be  a  necessary  party  to  the  bill. 

A  tfvtoe,  to  sen  property,  who  baa  advertised  it  for  sale,  being  the  mcie  agent  of  the 
ceahdqueiniMt,  and  withoot  interest  in  the  controversy,  is  a  proper  party  to  a  bill  filed 
to  enjoin  the  sale  of  the  property  embraced  in  the  trust,  on  the  ground  of  a  fraudulent 
rombJaatioa  oa  the  part  of  the  eatui  que  truU  a&d  another  person,  to  defiaiid  the  ooat- 
piainant  of  his  right  in  the  trust  property. 

An  agreement  between  two  parties,  that  one  shall  hold  in  his  name  the  property  of  the 
other,  and  shall  pay  with  it  the  debts  of  the  latter,  and  use  it  as  he  may  direct,  is  such 
aa  agreemcBt  as  a  court  of  equity  will  eaforoe,  as  between  ihe  farUees  and  it  can  only- 
be  assailed,  at  the  instance  of  creditors  who  are  thereby  defrauded. 

£.  fiksbis  bill«  sUting  that  he  held  properly  of  W.  in  secret  trust  for  the  benefit  of  W.  and 
tosecaic  advances  of  himself  for  W.'s  aecount,  that  W.  was  in  arrears  for  money  then 
advaaecd  in  a  large  sob,  and  had  fraadukntly  pTDenred  O.  to  become  the  purchaser 
with  W.*s  money  at  a  tax  sale  of  the  property  so  held  by  E.,  and  seeking  to  subject  the 
property  in  the  hands  of  G.  to  the  advance  so  made ;  hdd,  that  a  court  of  equity  would 
have  jariadietionof  the  case ;  npon  the  ansirer,  however,  ol'O.,  denying  the  liaiid,  and 
it  nol  being  established  by  proo(  the  jurtadiction  would  cease. 

The  brief  of  Mr.  Smedes  furnishes  a  full  abstract  of  the  case. 

The  original  bill  was  filed  November  8,  1841.  .  The  answers  of 
Winn  and  Genella,  and  the  demurrer  of  Walker  and  Meilke,  were 
filed  on  the  4th  January,  1842,  and  the  cause  placed  on  the  bearing- 
docket,  at  the  same  term  to  which  the  answers  and  demurrer  were 
filed. 

An  affidavit  for  a  continuance,  and  a  petition  to  file  an  amended 
bin,  were  submitted,  with  the  case,  when  the  hearing-docket  was 
called. 

P.   W.   TompkvM^  for  complainants. 

W.  C  Smedet^  for  defendants. 

The  bin  in  this  case  charges  that  the  defendant,  Winn,  being  in 
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possession  of  real  estate,  and  having  executions  against  him  levied 
on  said  estate,  procured  the  complainant  to  buy  the  lands  in  secret 
trust,  for  said  Winn  and  his  family  ;  and  complainant  paid  out  of  his 
own  pocket  $7349,  to  effect  the  purchase.  The  bill  states  that 
complainant  sold  part  of  this  land  to  W.  H.  Hurst,  and  thereby 
paid  $14,000  of  the  debts  of  said  Winn  ;  another  part  he  sold  to 
Winn's  wife  ;  that  Winn  retained  the  possession  of  all  the  land 
bought  by  complainant,  and  rented  some  of  it  at  $50  per  month  ; 
that  it  was  the  understanding  between  complainant  and  Winn,  that 
Winn  should  have  the  use  of  said  property,  pay  the  taxes  and  ex- 
penses, and  reimburse  complainant  for  his  advances,  in  which  event 
complainant  was  to  convey  the  property  to  the  order  of  Winn. 
Winn  did  not  reimburse  complainant,  or  pay  the  taxes,  so  that  the 
tax-collector  levied  on  lot  22,  square  7,  in  the  city  of  Vicksburg, 
and  lot  10  in  square  2,  and  sold  the  same  ;  that  defendant  Genella 
at  said  tax  sale  was  the  purchaser,  and  refuses  to  permit  the  com- 
plainant to  redeem  except  according  to  law.  The  bill  further 
alleges,  that  complainant  borrowed  from  defendant  Meiike  $2000  of 
the  sum  he  invested  for  defendant  Winn.  Complainant  executed  a 
deed  of  trust  to  defendant  Walker,  on  said  property  of  Winn's,  lo 
secure  Meiike  in  payment  of  said  debt.  Complainant  sets  out  pay- 
ments to  Meiike  of  different  sums,  and  avers  a  balance  of  only  $308 
to  be  due  Meiike.  Complainant,  however,  alleges  the  loan  to  have 
been  ^'  usurious  and  illegal ;  "  and  that,  in  point  of  fact,  only 
$217*25  is  due  on  said  loan.  Complainant  charges  that  Winn  has 
procured  Genella  to  purchase  said  note  and  deed  of  trust,  for 
Winn's  benefit,  and  has  procured  defendant  Walker  to  advertise 
said  property  for  sale  under  said  deed  of*  trust  for  700  and  odd 
dollars,  which  complainant  avers  is  a  scheme  by  Winn  and  Genella  to 
defraud  complainant  out  of  his  lien  for  advances  for  Winn,  which  he 
avers  have  not  been  repaid  him  by  $1000.  The  bill  makes  all  the 
above  parties  defendants ;  prays  for  an  injunction  of  the  sale  of 
said  lots  ;  that  the  tax  sales  may  be  annulled  and  set  aside,  —  be- 
cause of  the  fraud  of  Winn,  and  the  participation  in  it  of  Genella, 
and  because  Genella  bought  for  the  benefit  of  Winn,  prays  an  ac- 
count and  a  decree  to  enforce  the  lien  of  complainant  for  his 
advances  upon  said  property,  and  other  relief,  &c. 
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To  tbb  bill  defeodants  GeneUa  and  Widd  have  answered,  and 
defendants  Meilke  and  Walker  demurred;  Genella  and  Winn's 
answers  are  also  made  demurrers. 

Genella's  answer  sets  forth  the  belief  of  defendant,  from  infor- 
matioQ  of  the  truth  of  the  bill  in  relation  to  the  secret  trusts  ;  but 
does  not  admit  the  payments  by  com(>lainant,  and  calls  for  proof,  if 
it  should  be  necessary.  Defendant  adinits  the  sales  to  Hurst  and 
Winn's  family  from  information  ;  but  denies  that  Winn  has  been  in 
possession  of  the  property  in  controversy  since  the  tax  sales,  and 
a?ers  possession  in  himself,  and  entire  control.  Defendant  denies 
all  knowledge  of  the  secret  understanding  between  Winn  and  Ever- 
ett, ontil  after  the  filing  of  complainant's  bill ;  since  that  period 
Winn  has  informed  him  that  they  are,  in  the  main,  true.  Defend- 
ant avers  that  Winn  has  more  than  reimbursed  complainant  for 
advances.  Defendant  admits  that  Winn  did  not  pay  the  taxes  ; 
and  has  been  informed  by  him  that  the  reason  was,  because  com- 
plainant had  practised  a  fraud  on  him,  by,  without  his  knowledge  or 
consent,  giving  a  deed  of  trust  on  the  property  to  Meilke,  and  one 
to  Rigby,  to  secure  the  individual  debts  of  Everett.  Defendant 
admits  the  purchase  at  tax  sale,  but  denies  the  collusion  with  Winn, 
or  that  the  sale  was  for  the  use  of  Winn,  or  with  his  money.  The 
denial  of  fraud  and  collusion  is  as  full  as  language  can  make  it. 
States  that  Winn  had  no  interest  in  the  property.  Respondent 
adinits  he  requires  the  law  to  be  strictly  complied  with  before  he 
will  permit  a  redemption  ;  states  that  he  knows  nothing  of  the  con- 
tract between  complainant  and  Meilke,  or  the  usury  charged,  if  any. 
Denies  that  complainant  has  paid  all  the  debt  but  300  and  odd  dollars  ; 
but  states  that  $709  is  due.  He  admits  the  purchase  of  the  note  and 
deed  of  trust,  but  denies  fraud,  &c.  States  it  was  made  bond  fide 
with  bis  own  money,  and  to  perfect  his  tax  title  ;  and  that  Winn 
bad  nothing  to  do  with  it.  The  denials  of  fraud  are  very  full. 
The  defendant  states  that  before  he  purchased  said  note  and  deed 
of  trust,  '*  he  informed  complainant  of  hi$  intention  to  do  sOj^^  and 
asked  complainant  for  a  statement  of  how  much  was  due  said  Meilke 
on  said  note,  and  complainant  informed  him  that  $709  was  due. 
The  answer  admits  that  the  trustee  was  about  to  sell,  when  enjoined 
for  said  sum  of  $709  ;  but  denies  again  all  fraud  and  collusion  with 
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Winn,  in  inducing  the  trustee  to  sell.  In  conclusion,  the  defendant 
sets  up  an  absolute  title  in  fee  simple  to  said  propertj,  by  Tirtue  of 
three  tax  deeds,  which  he  files  as  exhibits  (1),  (2),  and  (3),  and 
denies  any  lien  to  exist  in  complainant ;  denies  all  fraud,  and  prays 
the  bill  to  be  dismissed,  &c.  The  answer  also  denies  that  the  chai^ges 
of  usury,  being  so  vague  and  uncertain^  can  be  noticed. 

The  answer  of  defendant,  Winn,  sets  forth  the  admission  of 
the  secret  trusts,  but  a  denial  of  the  sum  claimed  to  be  advanced. 
Defendant  sets  up  an  indebtedness  to  him  of  $1392*03  by  com- 
plainant, being  the  sura  paid  by  him  to  complainant  over  and  above 
complainant's  advances.  Respondent  admits  he  did  not  pay  the 
taxes,  but  gives  as  a  reason,  the  fraud  of  Everett,  in  giving  Meilke 
and  Rigby  deeds  of  trust,  without  his  knowledge  or  consent,  upon 
the  property  in  controversy.  Respondent  denies  all  fraud,  &c.,  and 
adopts  Genella's  answer  as  his  own,  and  chaises  fraud  on  complain- 
ant, to  such  an  extent  as  to  make  him  unfit  to  come  for  redress  into 
a  court  of  chancery^  and  demurs  to  the  bill  accordingly.  Respond- 
ent knows  nothing  of  the  transaction  between  Meilke  and  complain- 
ant ;  but  states  that  before  Geneila  bought  the  note  and  deed  of 
trust,  complainant  informed  respondent  that  $709  was  due  Meilke 
thereon.  Respondent  denies  all  fraud,  and  all  indebtedness  to 
complainant,  and  all  interest  in  the  premises  in  controversy,  &c. 

l*he  defendants,  Meilke  and  Walker,  demur  for  want  of  equity, 
&c.  The  complainant  comes  into  Court  avowing  a  secret  and 
frauduknt  trust,  and  yet  asks  relief.  His  hands  are  not  clean,  nor 
can  a  court  of  equity  wash  them  clean.  The  very  basis  of  com- 
plainant's claiitl  to  relief  is  fraud ;  and  he  has  exposed  a  secret  and 
systematic  attempt  to  cloak  and  hide  the  true  ownership  of  real 
estate,  that  the  Chancellor  ought  to  put  his  foot  upon  forever. 
And,  not  content  with  defrauding  the  public  and  Winn's  creditors, 
the  very  bill  shows,  and  the  answers  prove,  that  he  has  defrauded 
Winn  himself ;  for  these  and  other  reasons,  Meilke  and  Walker 
have  demurred  to  the  bill. 

They  contend,  firsts  that  complainant's  agreement  with  Winn 
was  a  gross  fraud  upon  the  public  and  the  creditors  of  Winn,  and 
ought  to  close  the  doors  of  a  court  of  equity  upon  him  forever ; 
and  that  Geneila,  not  participating  in,  and  ignorant  of,  said  fraud 
and  secret  trusU,  is  not  bound  by  them.     1  Story,  £q.  70. 
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Secondly.  That  complainaDt  having  induced  Genella  to  buy  the 
Doce  and  deed  of  trust  for  $709,  cannot  now  show  a  less  sum  to  be 
due.      Hamer  v.  Johnston^  et  al.^  5  How.  698. 

Thirdly.  That  the  charges  of  usury  are  so  clumsily  made  as  to 
amouDt  to  nothing  ;  the  amount  of  usurious  interest  charged,  not 
being  set  out ;  and  the  bill  making  no  offer  to  pay  what  is  really  due. 
In  the  absence  of  which  allegation,  the  Court  will  dismiss  the  bill. 
Fonbl.  £q.  Book  1,  ch.  1 ;  1  Story,  £q.  300,  301  ;  and  5  John. 
Rep.  142,  Ac;    1  Story,  Eq.  77. 

Fourthly.  The  defendant,  Genella,  has  an  indefeasible  title,  by 
Tirtne  of  his  tax  deeds.  The  period  of  redemption  has  passed,  and 
DO  tender  even  pretended.  How.  and  H.  page  104.  A  court  of 
equity  will  not  disturb  a  legal  title,  or  grant  relief  against  a  bond  fide 
purchaser  of  the  legal  estate  for  valuable  consideration,  without 
notice.     1  Story,  £q.  75,  ch.  3,  sec.  57. 

We  might  amplify  at  great  length,  but  deem  it  unnecessary.  Upon 
any  one  of  the  above  four  grounds  we  think  the  Chancellor  will 
<«  dissolve  the  injunction  and  dismiss  the  bill." 

As  to  the  application  to  file  the  amended  bill,  we  will  only  say  a 
few  words.  The  original  bill  was  filed  in  November,  1841,  and  the 
answers  thereto  January  4,  1842.  The  amended  bill  is  sworn  to 
on  the  31st  of  January,  after  the  case  is  set  down  for  hearing, 
and  but  a  few  days  before  submission.  The  matter  set  up  in  the 
amended  bill  was  all  known  to  complainant,  when  he  filed  his  origi- 
nal bilU  and  ought  to  have  been  inserted  in  it,  if  material,  and  no 
excuse  b  shown  or  offered  for  not  doing  so.  It  is,  however,  wholly 
immaterial,  consisting  of  charges  and  accounts  against  A.  M. 
Winn,  as  to  the  secret  trusts  in  relation  to  the  lands,  and  reaverring 
a  participation  in  the  fraud  of  complainant  and  defendant,  Winn,  on 
the  part  of  Genella.  A  fact  so  fully  denied  in  their  answers  to  the 
original  bill,  that  it  would  be  worse  than  useless  to  repeat  the  de- 
nials. The  controversy  in  this  case  is  not  between  Winn  and 
Everett,  but  between  Genella  and  Everett.  And  the  amended  bill 
offers  nothing  that  can  affect  that  controversy  ;  and,  for  the  reasons 
,  above  given,  should  not  be  allowed.     Coop.  Eq.  333.     ^^The 

'  plamtiff  must  apply  to  the  court  for  an  order  to  amend  in  proper 

I  time ;  that  is,  generally,  before  the  suit  is  at  issue,  &c." 
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In  Apri],  1842,  being  the  contiouatioo  of  the  January  term, 
1842,  the  same  term  at  which  the  case  was  submitted,  the  Chan- 
cellor delivered  the  following  opinion. 

Chancellor.  At  the  January  term,  1842,  the  counsel  for  the 
defendants  urged  the  submission  of  this  case  as  on  final  hearing, 
whilst  the  complainant  asked  for  a  continuance,  and  craved  leave  to 
file  an  amended  bill,  which  was  then  ofiiered.  The  suit  was  return- 
able to  that  term  of  the  Court,  and,  according  to  a  well-settled  rule  of 
practice,  the  complainant  was  entided  to  have  until  the  succeeding 
term  to  take  testimony,  as  against  the  defendants  who  filed  their 
answers  to  that  term.  The  case  then  could  not  be  properly  sub- 
mitted, except  as  to  the  two  defendants  who  have  demurred  to  the 
bill.  I  perceive  no  reason,  whatever,  for  giving  leave  to  the  com- 
plainants to  file  an  amended  bilU  The  application  comes  too  late. 
It  is  not  pretended  that  anything  there  stated  Was  not  well  known 
to  the  complainant  when  he  filed  and  sicore  to  his  original  bill ; 
nor  is  there  anything  stated  in  it  which  may  not  be  made  matter  of 
proof  under  the  original  bill.  Permission  to  amend  sworn  bills  is 
granted  with  great  caution,  and  especially  after  the  coming  in  of  the 
answer.  In  that  state  of  the  case,  the  complainant  must  show  that 
the  proposed  amendment  contains  matter  which  is  important  to  his 
rights,  and  which  was  unknown  to  him  at  the  time  of  filing  his 
original  bill,  or  some  other  special  reason,  which  will  excuse  him 
from  negligence  in  the  matter.  Rogers  v.  Rogers,  1  Paige,  Ch. 
424  ;  Whitmarsh  v.  Campbell,  2  Paige,  Ch.  67.  Leave  to  amend 
is  therefore  refused.  In  the  present  aspect  of  the  case,  nothing 
remains  but  to  dispose  of  the  demurrer  of  the  defendants  Meiike 
and  Walker.  Meiike  having  assigned  and  transferred  his  interest 
in  the  note  and  deed  of  trust  to  Genella,  he  has  no  longer  any  direct 
interest  in  the  matter.  No  relief  or  discovery  is  prayed  as  against 
him,  the  demurrer  therefore  as  to  him,  is  sustained,  and  the  bill  dis- 
missed to  that  extent.  As  to  Walker,  it  is  clear  that  in  adver- 
tising to  sell  under  the  deed  of  trust,  he  acted  as  the  mere  agent  of 
Genella,  and  if  the  complainant  is  entitled  to  relief  against  Genella, 
by  reason  of  his  alleged  fraudulent  Combination  with  Winn,  it  b 
quite  clear  that  he  would  be  entitled  to  an  injunction  against  Walker, 


DECEMBER  TERM,  1843.  73 

Everett  v.  Winn,  et  aL 

who  b  a  mere  agent  under  the  deed  of  trust,  without  interest  in  the 
controversy.  Walker's  power  under  the  deed  depends  essentially 
upon  Genella^s  right  to  enforce  it.  If  it  should  appear,  upon  the 
final  bearing,  that  the  tax  sale  of  the  lot  of  land,  and  the  purchase 
of  the  deed  of  trust,  was  the  result  of  a  scheme  between  Winn  and 
Genella  to  overreach  the  interests  of  the  complainant,  I  should 
think,  as  at  present  advised,  that  there  could  not  be  much  doubt 
about  the  complainant's  right  to  relief.  It  seems  that  such  an 
agreement;  as  that  stated  to  have  been  made  between  the  com- 
plainant and  the  defendant  Winn,  is  such  an  one  as  the  law  will 
enforce,  as  between  the  parties.  {Orr  et  aL  v.  Piekelt  et  aZ.,)  3 
J.  J.  Marshall's  Rep.  276.  Such  an  agreement  would  only  be 
assailable,  at  the  instance  of  creditors,  who  are  thereby  defrauded. 
The  demurrer  as  to  Walker  must  be  overruled,  with  leave  to  an- 
swer in  thirty  days. 

The  case  was,  upon  the  delivery  of  this  opinion,  remanded  to  the 
hearing  docket,  and  commissions  opened  to  take  depositions. 

A.  Genella  proved  that  J.  Genella,  the  defendant,  purchased  the 
deed  of  trust  in  controversy,  and  lots  at  tax  sales,  with  his  own 
money^  and  for  his  own  use.  That  A.  M.  Winn  was  utterly 
without  means,  and  never  furnished  one  cent  of  money  to  J. 
Genella,  but  was,  on  the  contrary,  considerably  indebted  to  him. 
That  be  was  present  at  the  tax  sales,  and  the  complainant  was  also 
present,  and  made  no  objection  to  the  sale,  and  that  when  J.  Ge- 
nella purchased  M eilke's  deed  of  trust,  be  did  so  after  his  tax  pur- 
chases^  at  the  request  of  complainant,  who  told  defendant  $709 
was  due  Meilke,  and  said  not  one  word  of  usury  ;  but,  on  the  con- 
trary, told  him,  if  he  would  purchase  that  deed  of  trust,  his  title  to 
the  lot  would  be  perfect. 

E.  B.  Scarborough  proved  that  he  sold  the  lot  at  tax  sale  regu^ 
larty.  That  defendant  Genella  paid  him  the  purchase-money,  and 
be  made  him  a  deed.  That  Everett  was  present  and  assented  to 
tke  sale.  The  witness  abo  furnished,  with  his  deposition ,  a  copy 
of  tbe  advertisement  and  assessment  of  Winn's  property,  and  states 
that  Winn  had  a  negro  boy  in  possession,  when  his  real  estate  sold 
for  taxes. 

VOL.  I.  8 
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£.  C.  JHeilke  proved  that  he  bought  Everett's  note  (and  did 
not  discount  it)  for  $2000,  from  a  Mr.  Briggs. 

JE.  W*  Morris  proved  the  payment  of  certain  moneys  from 
Everett,  for  the  property  in  controversy  with  some  other. 

JVatson  Flouers  proved  that  Winn  had  a  negro  boy  in  posses- 
sion in  1837,  and  ever  since. 

David  SUele  proved  that  Briggs  asked  Meilke  if  he  had  got 
his  money  from  Everett,  and  Meilke  answered,  not  all,  and  Briggs 
said  he  was  to  have  $40  out  of  it. 

This  was  all  the  proof.  The  case  was  at  the  January  term, 
1843,  agab  submitted  for  final  hearing. 

P.  W.  Tompkinsj  for  complainants. 

Guian  and  Smedes,  for  defendants. 

The  Chancellor,  in  his  opinion  already  given  in  this  case,  says, 
^^  The  complainant  is  entitled  to  relief  against  Genella,  by  reason 
of  his  alleged  fraudulent  combination  with  Winn." 

No  such  fraud  or  combination  is  proved.  A  great  part  of  the 
depositions  taken  seems  to  be  without  object  or  point.  It  is  in 
clear  and  full  proof,  that  Genella  purchased  the  deed  of  trust  for 
$709  with  Everett's  consent  and  statement  that  so  much  was  due, 
and  that  both  the  deed  of  trust  and  tax  moneys  came  from  Genella 
himself,  and  for  his  own  use  ;  and  that  Winn  furnished  nothing,  and 
has  no  interest  whatever  in  the  property.  It  is  also  in  proof,  that 
Everett  was  present  at  the  sale,  and  assented  to  it. 

We  cannot  conceive  upon  what  ground  complainant  will  resist  a 
decree  dismissing  the  bill  as  to  defendant  Genella  ;  and  as  to  Winn, 
the  complainant  is  not  entitled  to  a  decree  against  him  ;  his  remedy 
is  at  law. 

From  a  portion  of  the  depositions,  we  presume  an  attempt  by 
argument  will  be  made,  to  show  that  Genella  acquired  no  title  by 
the  tax  sales,  because  Winn  had  personal  property,  and  because  of 
irregular  assessment. 

In  the  present  aspect  of  the  case,  neither  proof  nor  argument  to 
that  point  can  be  allowed. 

The  bill  does  not  impeach  the  regularity  of  the  tax  sales,  but 
only  seeks  to  subject  the  properly  to  Winn's  debt,  by  reason  of 
GeneUa's  fraud    (10th  page    of  the  bill).      For  the  defendant 
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Geoella,  therefore,  we  do  not  offer  either  proof  or  argument,  on  the 
subject  of  the  regularity  of  the  sale. 

We  refer  to  our  brief,  heretofore  filed  in  this  cause,  for  an 
abstract  and  brief  of  the  case,  and  upon  the  points  presented 
by  it. 

The  Chancellor  delivered  the  following  brief  opinion.  The 
right  of  the  complainant  to  any  relief  as  against  the  defendant 
Genefla,  rests  entirely  on  the  allegation  of  fraud  in  the  several 
transactions  detailed  in  the  bill.  The  charge  of  fraud  is  fully 
denied  by  the  answer  of  Genelh,  and  the  proof  fails  altogether  to 
sustam  it.  There  is  no  ground  for  equity  jurisdiction  laid  by  the 
bill  as  against  Winn,  except  the  charge  of  fraudulent  combination 
with  Genella  ;  this  is  disproved.  If  Winn  is  indebted  to  the  com- 
plainant for  money  paid  to  his  use,  he  has  a  clear  remedy  at  law, 
and  this  defect  is  insisted  upon  by  way  of  demurrer  in  the  answer. 
Let  the  bOl  be  dismissed  at  the  complainant's  costs. 
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The  retam  of  satisfaction  upon  an  execution,  though  false,  so  far  extinguishes  the  lien  of 
the  judgment  upon  which  the  execution  issued,  that  property  of  the  defendant,  in  the 
execution  sold  avbstquent  to  the  return,  would  no  longer  be  subject  to  it. 

AUter^  if  the  false  return  is  made  after  sale  of  property  of  the  defendants.  In  such  case, 
on  the  return  being  vacated,  the  lien  would  still  exist  on  the  property  previously  sold. 

It  b  wholly  irregular  to  set  aside  a  return  of  satisfaction  upon  an  execution,  in  a  court  of 
law,  without  notice,  ol  least,  to  the  defendant  in  the  execution  ;  such  a  proceeding  is 
absolutely  void.  * 

Whether,  where  the  vacating  a  false  return  upon  an  execution  will  affect  the  rights  of  sub- 
sequent purchasers  from  the  defendant  in  the  execution,  these  subsequent  purchasers 
are  entitled  to  notice  of  the  proceedings.     Qiusre, 

The  bill  in  this  case  charges,  that  some  time  prior  to  the  18th 
of  Jlprily  1840,  John  M.  Scott  sold  a  negro  woman  named 
Eliza,  to  William  H.  Browning,  who,  on  that  day^  sold  her  to 
Elizabeth  Parks,  mother  of  complainant,  and  administratrix  of 
Thomas  Parks,  deceased,  his  father.  That  said  Elizabeth  held 
said  slave  as  the  property  of  the  estate  of  Thomas  Parks  until 
March,  1843,  when,  in  a  division  of  the  estate,  said  negro  was 
allotted  to  complainant.  That  on  the  22d  of  July  last,  she  was 
levied  upon  and  taken  into  ^possession  by  the  sheriff  of  Claiborne 
county,  under  color  of  an  execution  against  said  Scott  and  others, 
in  favor  of  Wells  and  Person,  for  the  use  of  George  Morton.  A 
copy  of  this  execution  is  exhibited  with  the  bill. 

That  prior  to  said  ISth  ^pril^  1840,  said  Wells  and  Person  .had 
obtained  two  judgments  against  said  Scott,  on  forthcoming  bonds  ; 
one  for  $35903,  and  the  other  for  $50930,  upon  both  of  which 
executions  had  at  that  time  been  issued  and  levied  upon  property 
sufficient  to  satisfy  them,  which  property  was  not  sold  by  the  officer, 
but  was  released  by  &m,  and  said  two  executions  were,  on  the  20th 
and  21st  of  May,  1840,  fully  paid  by  Scott  Copies  of  the 
said  executions  and  returns  are  also  exhibited  with  the  bill. 

That  Person  (Wells  being  dead),  after  the  21st  of  May,  1840, 
by  proceedings  in  the  Circuit  Court  of  Claiborne  county,  to  which 
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neiilier  Browning  nor  Mrs.  Parks  were  parties,  and  of  which  they 
bad  no  notice,  caused  the  return  of  satisfaction  to  be  set  aside  and 
annulled,  and  has  taken  out  other  executions  for  the  same  debt, 
which  last  executions  were  also  levied  upon  property  of  said  Scott 
sufficient  to  satisfy  them.  Copies  of  these  executions  are  made 
exhibits. 

That  Person,  for  the  use  of  Morton,  on  tbe  IStb  July,  1843, 
caused  the  execution  first  referred  to,  to  be  levied  on  the  negro 
Eliza,  and  threatens  to  have  her  sold,  and  also  threatens  to  have 
an  execution  on  the  other  judgment  levied  on  her,  unless  restrained. 
That  the  negro  is  of  peculiar  value,  and  complainant  is  advised 
that  be  will  lose  his  redress  against  Browning,  if  be  permits  her  to 
be  sold.  Denies  that,  at  the  time  of  the  purchase  from  Scott,  he, 
or  any  person  under  whom  he  claims,  Imd  any  notice  of  the  lien 
of  said  judgments  on  the  negro. 

Prayer  for  injunction,  to  prevent  the  sale  of  the  negro,  and  for 
general  relief. 

The  answer  of  Person  shows  the  recovery  of  the  judgments 
against  Scott  on  the  29th  May,  1839,  and  the  forfeiture  of  the 
fanhcoming  bonds  on  the  fourth  Monday  of  November,  1839,  and 
exhibits  transcripts  accordingly. 

States  that  Wells  is  dead,  that  Morton  (the  usee)  has  now  no 
interest  in  the  judgments  which  belong  to  Person,  and  that  they 
are  unsatbfied  except  as  to  $325,  credited  on  the  one  for  $359 '03. 

Admits  that  Scott  owned  Eliza,  prior  to  18th  ^pril^  1840,  and 
states  that  he  owned  her  prior  to  the  fourth  Monday  of  November, 
1839 ;  admits  that  he  sold  her  to  Browning  prior  to  ISth  Aprils  1840, 
and  charges  that  m  fact  he  sold  her  to  Browning  prior  to  20f  A  Feb- 
ncary,  1840  (the  date  of  the  pretended  levy),  and  charges  that 
Browning  and  Mrs.  Parks  had  full  notice  of  tbe  lien  of  the  judg- 
ments, the  same  being  of  record. 

Denies  that  the  sheriff,  even  in  fact,  made  any  levies  by  virtue  of 
executions  returnable  to  the  May  term,  1840  ;  that  the  entry  dated 
February  20,  1840,  purporting  to  be  a  levy  on  Jokn^  Rote^  and 
EKzOj  was  made  by  the  sheriff  upon  tbe  information  of  Scott, 
without  seeing  John  or  Rose,  and  without  seizing  or  having  any 
of  tbem  in  bis  possession,  or  under  his  control.     That  he  eats 
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Eliza,  but  did  not  seize  her,  and  that  sbe  was  at  that  time  ia 
possession  of  Browning,  who  had  previously  purchased  her  from 
Scott. 

It  states,  that  these  pretended  levies  were  released  hj  the  sheriff 
before  the  return  of  the  writs,  and  the  executions  returned  ^^  sat- 
is6ed."  That  these  returns  were  false,  fraudulent,  and  collusive, 
and  as  such  were  set  aside  by  the  Court  on  motion,  and  exhibits 
the  orders  setting  them  aside. 

It  states,  that  said  negro  Eliza,  named  in  said  pretended  levies 
dated  February  20,  1840,  is  the  very  same  woman  now  levied  on, 
and  claimed  by  complainant. 

Admits  that,  after  the  returns  of  satisfaction  were  set  aside  as 
aforesaid,  executions  were  taken  out,  and  levied  on  land,  which 
was  appraised,  and  the  sale  adjourned  twelve  months  under  the 
valuation  law  ;  but  he  states  that  after  the  expiration  of  the  ad- 
journment, writs  of  venditioni  exponas  were  issued,  and  the  land 
sold  for  $325,  which  was  applied  to  the  judgment  of  $359*03,  and 
due  return  thereof  made  before  the  issuing  of  the  execution  now  en- 
joined. 

An  affidavit  of  W.  G.  Renaud,  the  deputy,  sheriff,  was  filed, 
and  sustains  the  allegations  of  the  answer,  that  no  levy  was  in  fact 
made.  It  states  that  Eliza,  on  the  20th  of  February,  1840,  was 
in  Browning's  possession,  and  that  he  had,  previous  to  that  time, 
purchased  her  of  Scott  in  payment  of  an  old  debt.  It  also  states 
that  the  Eliza  then  attempted  to  be  levied  on,  is  the  same  negro 
now  in  controversy  in  this  cause. 

The  case  was  submitted  on  motion  to  dissolve  the  injunction 
upon  the  bill,  answer  of  Person,  exhibits,  affidavit,  jtc. 

JV.  M.  Randolph^  in  behalf  of  the  bill. 

H.  T.  Elletj  for  defendant  Person. 

It  appears  from  the  papers,' that  at  May  term,  1839,  of  Clai- 
borne Circuit  Court,  Wells  and  Person  recovered  two  judgments 
against  John  M.  Scott,  tf  a/.,  one  for  $509*86,  and  the  other  for 
$359*03,  both  of  which  were  bonded,  and  the  bonds  forfeited  on 
the  fourth  Monday  of  November,  1839.  The  bill  states  that 
prior  to  the  I8th  nSpril^  1840,  J.  M.  Scott  sold  the  negro  Eliza  to 
W.  H.  Browning,  and  that  prior  to  iaid  I8th  of  ApHl^  1840,  the 
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executions  on  said  forfeited  bonds,  bad  been  levied  on  property 
sufficient  to  saii^fj  tbecn,  and  that  tfae  property  thus  levied  on  was 
afterwards  released  by  the  sheriff  before  the  return  of  the  execu- 
tions ;  and  the  executions  returned  satisfied  to  May  term,  1840. 

Upon  ^  these  allegations  the  point  is  made  by  complainant,  who 
claims  under  Browning,  that  Browning  purchased  the  negro  in  con- 
troversy, free  from  the  lien  of  the  judgments  of  Wells  and  Person. 
This  position  is  denied. 

It  is  undoubtedly  settled,  that  where  the  sheriff  has  taken  the 
defendant's  goods,  to  the  atnount  of  the  sum  directed  to  be  leoiedy 
the  defendant  is  discharged.  2  Tidd's  Pr.  1059  ;  2  Ld.  Raymd. 
1072  ;  1  Salk.  322 ;  Bac.  Abr.  Execution  D. ;  3  Howard,  417  ; 
12  Johns.  207. 

And  the  sheriff  must  return  tfae  value  of  the  goodsy  fcc, 
taken.     2  Tidd's  Pr.  1058  ;  1  Sellon's  Pr.  530. 

This  is,  however,  a  mere  quasi  satisfaction,  technical  and  ficti- 
tious in  its  character.  The  defendant  may  avail  himself  of  it,  but 
it  is  no  satisfaction  as  regards  third  persons.     3  Howard,  417. 

If  goods  are  seized  on  a^i.  /a.  sufficient  to  satisfy  it,  the  defend- 
ant is  discharged,  though  the  sheriff  waste  the  goods,  or  misapply 
the  money.     4  Mass.  R.  403. 

Indeed,  all  the  authorities  show  that  the  levy  must  be  sufficient 
to  sausfy  the  execution,  and  that  fact  must  be  returned  by  the 
sheriff 

It  is  also  settled,  that  if  the  plabtiff  releases  the  levy,  it  dis- 
charges the  debt,  but  if  the  sheriff  releases  it,  and  restores  the 
property  to  the  defendant,  it  is  no  satisfaction. 

In  the  present  case  the  sheriff  did  not  return  the  value,  but  sim- 
ply made  a  general  levy  ;  see  exhibits  B  and  C  ;  and  the  bill  itself 
allies  that  before  the  return  of  the  writ,  the  sheriff  relecued  the 
Umf^  and  satisfied  the  executions.  Up  to  the  time  of  the  actual 
return  of  the  writ,  the  proceedings  of  the  sheriff  were  in  fieri,  and 
nothing  is  conclusive  but  the  return  itself. 

But  if  the  levy  does  have  the  effect  to  discharge,  for  the  time 
being,  all  the  other  property  of  the  defendant  from  the  operation 
of  the  judgment  lien,  it  will  follow  that  the  sheriff  must  in  all  cases 
be  answerable  for  the  sufficiency  of  the  levy.     ^^  He  cannot  make 
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a  second  levy,"  is  the  language  of  the  cases ;  12  Johns.  207  ; 
2  Tidd  1050.  But  this  is  not  so  ;  for  though  Lord  Holt,  in  Clerke 
V.  Withers^  2  Ld.  Raym.  1072,  held  the  sheriff  bound  hy  his 
return  of  value,  such  is  not  the  law.  It  is  no  estoppel,  but  the 
sheriff  may  sell  the  goods  for  less,  and  the  judgment,*  even  against 
the  original  defendant,  is  not  considered  satisfied  any  further  than 
the  amount  of  the  proceeds  of  the  sale.  1  Sellon^s  Pr.  529  ; 
Cro.  Eliz.  598  ;  Cro.  Jac.  515  ;  Denton  v.  Livingston,  9  Johns. 
96. 

It  Would  happen,  therefore,  in  case  a  sheriff  should  make  an 
inadequate  levy,  and  the  defendant,  pending  the  levy,  should  sell 
the  residue  of  his  property,  that  the  plaintiff,  without  any  fault  of 
his  own,  might  lose  his  whole  debt,  notwithstanding  his  judgment  is 
a  lien  upon  all  the  property  of  the  defendant. 

This  consequence  might  follow  in  England,  New  York,  and 
elsewhere,  where  the  judgment  is  not  a  lien  on  the  goods.  There 
it  is  the  execution  alone  that  binds  the  property,  and  it  binds  nothing 
but  what  is  levied  upon  and  inventoried  on  or  before  the  return 
day.  All  the  rest  of  defendant's  property  is  exempt,  aud  pur- 
chasers may  buy  with  safety.     17  Johns.  274. 

These  principles,  however,  cannot  apply  in  this  State,  where  the 
judgment  itself  constitutes  a  general  and  permanent  lien  on  all 
the  property  of  the  defendant,  and  which  must  subsist  until  actual 
satisfaction,  unless  destroyed  by  the  act  of  the  party.  If  an  exe- 
cution upon  the  elder  judgment  is  levied  upon  property  which  the 
sheriff  thinks  will  probably  satisfy  it,  can  it  be  that  a  younger 
execution  can  come  in  and  sweep  away  all  the  residue  of  the  pro- 
perty, or  that  the  defendant  can  sell  it  off,  put  the  money  in  bis 
pocket,  and  set  his  creditors  at  defiance  ? 

But,  secondly.  Browning,  at  the  time  of  his  purchase  of  the 
negro  Eliza,  had  full  notice,  from  the  records,  of  the  lien  of  the 
plaintiff's  two  judgments  upon  her.  The  bill  alleges  that  he  pur- 
chased her  some  time  pnor  to  the  ISth  Aprils  1840,  without  showing 
vohen^  and  that  the  executions  were  levied  prior  to  said  1  Qth  April, 
It  appears  that  the  levy  is  dated  Febr%Mry  20,  1840,  but  there  b 
no  allegation  that  Browning  purchased  after  that  dale*  The  com- 
plainant's own  showing  is  therefore  defective  in  its  most  material 
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point,  and  it  is  difficult  to  escape  the  conviction  that  the  bill  is  so 
drawn  on  purpose.  The  answer  alleges  that,  in  fact.  Browning 
purchased  prior  to  the  S0(&  Ftbruary^  before  there  was  any  pretence 
of  a  levy  ;  and  the  affidavit  of  W.  G.  Renaud,  the  deputy  sheriff 
(submitted  on  this  motion),  proves  the  fact  conclusively,  and  com- 
pletely destroys  every  vestige  of  complainant's  ^uity. 

But  if  the  purchase  had  been  subsequent  to  the  levy,  still  the 
levy  was  not  of  record  in  the  clerk's  office,  until  the  fourth  Monday 
of  JIfay,  the  return  day,  more  than  a  month  after  the  18th  of 
ApriL  The  law  can  recognize  no  resort  for  information  but  the 
clerk's  office.  Parties  are  chargeable  with  notice  of  what  appears 
there  of  record,  and  they  cannot  change  their  rights  or  liabilities 
by  inquiries  of  the  sheriff,  or  of  third  persons.  Suppose  the 
sheriff  had  told  Browning  that  he  had  received  the  money  on  the 
executions,  would  that  have  destroyed  the  plaintiff's  lien,  in  case 
the  mfbrmation  was  false  ? 

In  fact  this  levy  never  became  of  record,  at  all,  for  the  bill  al- 
leges that  the  sheriff  released  it,  and  it  appears  that  he  afterwards 
returned  the  executions  ^^  satisfied.^^ 

If  the  levy  had  been  of  record,  and  had  been  consulted  by 
Browning  before  he  bought  the  negro,  it  would  not  justify  any  in- 
ference that  the  plaintiff's  judgments  were  satisfied.  It  has  been 
shown  already  tl»t  a  seizure  to  the  value  must  be  returned  by  the 
skeriff,  to  warrant  this  technical  inference  ;  that  such  an  inference  is 
only  drawn  in  favor  of  the  defendant  himself  j  and  that  it  only  pre- 
vaik  until  a  sale  of  the  property,  and  then  only  for  the  amount  of 
the  sale.  But  here  is  no  return  of  the  value,  nor  of  any  fact  from 
which  the  value  could  be  estimated.  Private  opinion  cannot  be 
made  to  defeat  the  public  records.  The  property  might  be  subject 
to  older  incumbrances,  or  not  liable  to  the  executions  at  all. 
Indeed,  all  the  information  the  levy  could  have  given,  is,  that  a 
proceeding  had  been  bad  which  might  possibly  resuU  m  the  satis- 
fiction  of  the  judgments. 

The  release  of  the  levy  by  the  sheriff  was  ^*  not  in  the  course  of 
Us  official  du^,"  was  improper  and  unauthorized,  and  cannot  pre- 
judice the  rights  of  the  plaintiffs.  9  Johns.  863  ;  1  Cowen,  46  ; 
4  ib.  653 ;  6  ib.  465. 

YOL.   I,  9 
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The  answer  denies  that  any  levy  ever  was  in  fact  made,  and 
the  deposition  of  the  deputy  sheriff  fully  proves  that  the  negroes 
John,  Rose,  and  Eliza  never  were  seen  or  seized  by  the  sheriff,  or 
brought  into  his  possession,  or  under  his  control,  without  which  the 
levy  is  void. 

But  if  the  levy  were  good  in  every  respect,  stiU  the  complaiiiant 
must  fail,  because  the  answer  states,  and  the  deposition  of  the 
deputy  sheriff  proves,  that  the  negro  Eliza,  named  b  the  levy,  is 
the  very  same  negro  purchased  by  Browning,  and  now  in  contro- 
versy. It  certainly  cannot  be  pretended  that  a  levy  on  property 
discharges  that  very  property  from  the  lien  of  the  judgment,  so  that 
purchasers  may  buy  with  impunity. 

It  is  true,  the  sheriff  returned  these  executions  to  May  term, 
1840,  satisfied  ;  but  the  returns  were  false,  fraudulent,  and  collusive, 
and,  as  such,  were  set  aside  by  the  Court  (see  defendant's  ex- 
hibit 2) .  Mrs.  Parks  was  not  a  party  to  the  executions,  nor  inter- 
ested in  them,  and  was  not  entitled  to  notice  of  the  motion. 
Browning's  purchase  was  made  before  the  returns,  and  was  Dot 
affected  by  them. 

The  bill  alleges  that  sobsequbnt  executions  are  levied  on  prop- 
erty sufficient  to  satisfy  them,  but  it  appears  from  the  answer,  and 
exhibits  No.  3  and  4,  that  the  property  levied  on  was  sold  for 
$325,  and  the  levies  entirely  disposed  of,  before  the  execution  now 
enjoined  was  issued. 

It  is  therefore  submitted  that  the  injunction  ou^ht  to  be  dissolved, 
and  an  order  made  directing  the  negro  to  be  restored  to  the  sheriff 
for  sale  under  the  execution. 

Chancellor.  The  substance  of  this  case  is  this.  Scott, 
who  was  originally  the  owner  of  a  negro  woman  shve,  named 
Eliza,  the  subject  of  the  present  controversy,  sold  her  to 
Browning,  who,  in  turn  sold  her  to  E.  Parks,  the  mother  of  the 
complainant,  and  administratrix  of  the  estate  of  her  deceased 
father  ;  E.  Parks  purchased  the  negro  on  account  o^  the  estate, 
and  the  complainant,  as  one  of  the  distributees  of  her  deceased 
father,  claims  title  to  the  woman,  who  was  allotted  to  her  m  the 
distribution  of  the  estate. 
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It  sMins  that  when  Scott  sold  the  womaa  to  Browning,  tber^ 
f  a  judgcnent  io  favor  of  Person  and  Wells,  against  Scott,  upon 
wlikb  ao  executioQ  was  tbeo  in  the  bands  of  tbe  sheriff,  which 
was  levied  upon  three  negroes  of  Scott,  the  levy  afterwards  released, 
and  the  execution  returned  satisfied  by  the  sheriff.  The  levy,  the 
release,  and  tbe  return,  all  took  place  after  Scott's  sale  to  Brown- 

At  a  term  of  the  Circuit  Court,  to  which  the  execution  was 
relumed,  subsequently  held,  the  return  of  satis&ciion  was  vacated 
upoQ  tbe  ground  that  it  was  a  false  return^  and  that,  in  fact,  no  sat- 
isfactioa  had  been  made.  Another  execution  issued,  was  levied 
on  tbe  negro  woman  Elixa,  and  the  injunction  was  granted  in 
tbb  case,  at  the  instance  of  the  complainant,  to  st^y  the  sale. 

I  should  have  no  difficulty  in  decreeing  a  perpetual  injunction  in 
this  case,  notwithstanding  the  false  return,  if  the  record  in  the 
Circuit  Court  had  disclosed  to  the  complainant,  or  to  the  person 
from  whom  she  derives  her  title,  that  state  of  things  which  after- 
wards existed. 

If  when  Browning  purchased,  the  execution  then  in  the  sheriff's 
hands  bad  been  previously  returned  as  levied,  that  levy  released 
and  a  satisfaction  entered,  even  though  all  the  returns  were  false, 
I  could  have  no  hesitation  in  saying,  that  the  lien  of  the  judgment 
in  favor  of  Person  and  Wells  would  have  been  so  extinguished, 
that  the  property  sold  would  not  have  been  affected  by  it. 

But  these  entries  were  made  afterwards,  and  cannot  affect,  as 
tbey  were  false,  a  purchase  made  prior  to  their  existence.  The 
compUinant  bought  subject  to  the  lien  of  the  judgment ;  that  lien 
bas  not  been  legally  extinguished ;  and  if  this  were  the  only  ground 
for  obtaining  the  injunction,  I  should  dissolve  it. 

But  there  is  another  point  entitled  to  weight.  It  is  this.  The 
return  of  the  sheriff  is  prima  facie  evidence  of  satisfaction,  and 
standing  alone  must  be  taken  to  be  tnie^  the  record  of  the  case  in 
the  Circuit  Court  does  not  show  any  notice  that  the  motion  would 
be  there  made,  to  have  the  return  of  satisfaction  set  aside  as  false, 
either  to  tbe  sheriff,  the  defendant  in  the  execution,  or  the  complain- 
ant. So  far  as  the  record  shows  it  was  purely  ex  parte,  at  tbe 
instance  and  application  of  the  plaintiff  in  the  judgment  at  law. 
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It  was  wholly  irregular  to  entertaiD  such  a  motioD  without  notice  at 
least  to  the  defendant  in  the  execution.  It  was  out  of  the  power 
of  the  Circuit  Court  to  do  so ;  the  whole  proceeding  was  absolutely 
void,  a  mere  nullity  ;  and  this  Court  must  protect  the  complamant 
from  being  injured  by  it. 

I  strongly  incline  to  the  opinion,  that  where  a  sheriff's  return  is 
sought  to  be  set  aside  so  as  to  affect  the  rights  of  purchasers  of  prop- 
erty, from  the  defendant  in  the  execution,  and  subject  it  to  the  lien 
of  the  judgment  under  which  the  motion  is  made,  notice  of  the  mo- 
tion must  be  given  to  him  who  holds  and  claims  the  property,  which 
may  thereby  be  subjected  to  the  operation  and  lien  of  the  judg- 
ment.    I  give,  however,  no  opinion  on  this  point. 

The  motion  is  overruled. 
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A.  and  B.  being  indebted  in  a  joint  note  to  C.  each  executed  mortgages  upon  their  re- 
•peetife  |»raperty  lo  .tecnie  the  note ;  C.  filed  hit  bill  against  both,  to  forecloee  both 
mortgages  ;  held  on  demurrer  to  the  bill,  that  it  was  not  multifarious,  and  that  a  decree 
to  foreclose  both  mortgages  could  be  rendered  at  the  same  time. 

The  facts  of  this  case  siifficieotly  appear  in  the  brief  of  counsel, 
and  the  opinion  of  the  Court. 

J.  S.  YergeTy  and  W.  «d.  Lake^  on  behalf  of  the  demurrer.  The 
bill  is  multifarious.  It  joins  distinct  demands  against  distinct 
defendants.  What  interest  has  M'Dowell  in  the  mortgage  of  Mills, 
or  in  the  land  and  negroes  secured  by  that  mortgage  ?  And,  on  the 
other  hand,  in  what  is  Mills's  interest  in  the  land  of  M'Dowell  ?  The 
rights  of  each  to  redeem  are  separate  ;  their  interests  are  separate  ; 
their  mortgages  unconnected.  If  either  has  any  defence  to  the  note 
secured  by  the  mortgages,  he  his  no  interest  in  exempting  the 
property  of  the  other  from  the  payment  of  the  debt.  Their  interests 
are,  therefore,  adverse  ;  each  party  necessarily  desiring  to  force  out 
of  the  property  of  the  other  the  full  satisfaction  of  the  demand,  for 
which  they  are  both  liable.  A  bill  is  multifarious  when  the  case 
of  each  particular  defendant  is  entirely  distinct  and  separate  in  its 
subject-matter,  from  that  of  the  other  defendants.  Story,  Eq.  PI.  225. 

What  is  the  subject-matter  of  controversy  here  f  the  mortgages  ; 
because,  without  them,  the  Court  could  not  entertain  jurisdiction. 
That  they  are  distinct  and  separate,  and  involve  distinct  and  sepa- 
rate property,  of  distinct  and  independent  defendants,  we  Bave 
shown.     The  case,  then,  is  brought  within  the  rule. 

W.  C  Smedee^  for  complainants.  The  bill  is  filed  to  foreclose  two 
mortgages,  given  respectively  by  the  defendants,  to  secure  a  joint 
note,  payable  to  complainants.  The  bill  is  in  the  ordinary  form  of  a 
bin  to  foreclose  mortgages,  except  that  it  embraces  both  mortgages. 

To  this  bill  the  defendants  have  demurred,  for  multifariousness, 
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in  joining  distinct  demands  and  causes  of  action  against  the  de- 
fendants. 

There  is  nothing  in  this  point.  A  partj  has  a  right,  and,  in  fact, 
in  a  court  of  equity,  will  be  compelled  to  enforce  all  his  securities 
for  the  same  debt  at  once.  It  is  the  unUy  of  the  demand  that  gives 
the  Court  jurisdiction.  The  demands  are  not  distinct,  nor  are  the 
causes  of  action.  The  makers  of*  a  joiiU  note,  respectively 
mortgage  to  secure  its  payment.  The  objects  of  the  mortgages  are 
the  same.  The  debt,  and  the  nature  of  the  security,  give  the  Court 
jurisdiction ;  and  that  jurisdiction  necessarily  embraces  both 
mortgages.  Upon  principle,  the  point  is  plain.  The  demurrer  is 
manifestly  intended  for  delay.  Suppose  these  mortgages  had  been 
both  embraced  in  one,  and  the  land  lay  m  the  same  county,  yet 
owned  separately  ;  would  not  the  Chancellor  have  sustained  a 
demurrer  to  a  bill  attempting  to  foreclose  only  one,  and  not  maJLuig 
the  others,  parties  ?  Clearly  he  would,  for  the  purpose  of  having  all 
the  parties  in  interest  before  the  Court,  and  in  order  to  compel  the 
complainants  to  proceed  against  that  property  first,  which  the  rela- 
tions of  the  defendants  (to  enable  contribution,  &c.,)  and  the 
equity  of  the  case  demanded. 

It  is  said  the  bill  is  multifarious  because  the  case  is  distinct  m  its 
subject-matter^  as  to  the  different  defendants.  What  is  the  ^^  subject- 
matter  "  of  the  suit  ?  The  debt.  That  is  the  subject-matter.  The 
mortgages  are  mere  securities  for  the  payment  of  that  subject-matter. 
It  is  U'ue,  the  mortgages  are  essential  to  give  this  Court,  from  its 
peculiar  organization,  and  the  principles  which  regulate  it,  jurisdic- 
tion ;  but  that  jurisdiction  being  once  obtained,  the  object  of  the 
controversy  is  to  get  the  debt  paid.  If  either  defendant  will  pay  the 
debt,  it  discharges  both  mortgages.  That  is  all  the  complainants  seek. 

The  true  rule  on  the  subject  of  multifariousness  is  laid  down  by 
Story,  £q.  Pleadings,  224,  §  271,  to  be  this.  ^^  The  improperly 
joining  in  one  bill,  distinct  and  independent  niattersj  and  thereby 
confounding  them  ;  as,  for  example,  the  uniting  in  one  bill  several 
matters,  perfectly  distinct  and  unconnected,  against  one  defendant, 
or  the  demand  of  several  matters  of  a  distinct  and  independtni 
nature  against  several  defendants  in  the  same  bill." 

If  the  bill  sought  to  enforce  different  debts ;  if  the  mortgages 
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wera  made  to  secure  different  liabilities,  then  the  bill  would  be  liable 
CO  the  objectioD  laid  down  by  Lord  Eldon,  in  Saxton  v.  Davis^  18 
Ves.  80,  where  be  decides,  that  ^*  to  enforce  different  demands 
tgainst  persons  liable  respectively,  but  not  a  connected  with  each 
other,  is  clearly  roahifarious." 

An  authority  in  point,  in  principle,  and  nearly  so  in  the  facts,  is 
to  be  found  in  the  case  of  ThomoM  Bridgen  v.  James  Carkartt^ 
et  al.,  I  Hopkins's  Chancery  Reports,  234,  wherein  Chancellor 
Sandford  delivered  the  opinion  of  the  ccMirt.  The  complainant  held 
two  mortgages  against  the  ddendant,  Carhartt,  upon«two  distinct 
tracts  of  land,  to  secure  two  distinct  debts,  which  had  been  origi- 
sally  contracted  to  different  persons,  aqd  assigned  to  the  complainant. 
The  court  granted  a  decree  in  the  case,  foreclosing  both  mortgages. 
In  that  case  there  was  one  defendant  and  two  mortgages,  to  secure 
two  different,  separate,  distinct,  and  independent  debts,  and  the  biO 
was  upheld.     Here  it  is  the  same  debt,  and  separate  mortgages. 

I  can  find  nothing  in  the  books  to  militate  against  the  validity  of 
the  bin. 

Chancellor.  William  Mills  and  James  R.  M'DoweU,  being 
jcHntly  indebted  to  Wilcox,  Anderson,  &  Co.,  m  several  sums  of 
money,  executed  respectively  mortgages  to  secure  the  payment 
thereof,  the  mortgage  of  Mills  being  upon  land  and  negroes  in 
Warren  county,  and  the  mortgage  of  M'DoweU  upon  a  tract  of  land 
in  Carroll  county. 

One  of  the  notes  secured  by  these  mortgages  having  matured, 
the  complamants  filed  a  bill  to  foreclose  both  the  mortgages,  making . 
MiUs  and  M'DoweU  defendants  to  the  biU,  and  praying  that  the 
land  and  negroes  of  Mills,  and  the  land  of  M'DoweU,  might  be  sold 
to  pay  the  debt. 

Mills  and  M'DoweU  demur  to  the  biU,  for  multifariousness  b 
the  joinder  of  distmct  demands  and  causes  of  action  against  the 
defendants. 

The  demurrer  must  he  overruled.  The  mortgages  were  made  to 
secure  the  same  debt.  It  is  true,  the  mortgages  are  separate,  but 
the  debt  is  joint,  and  is  a  simple  obUgation  of  both  the  defendants. 
The  mortgages  are  but  incidents  to  the  debt.     If  that  is  discharged. 
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they  are  necessarily  discharged,  while  that  exists,  they  can  be 
enforced.  It  is  the  debt  and  mortgages  that  give  the  Court  juris- 
diction, and  neither  alone.  If  both  mortgages  had  not  been  joined 
in  the  bill,  the  defendants  could  have  compelled  it.  I  could  not 
permit  the  complainants,  by  two  separate  bills  of  foreclosure,  to 
coerce  the  payment  of  a  joint  note,  when  they  could  effect  the  same 
object  by  a  single  bill.  If,  then,  at  the  instance  of  the  defendants, 
I  would  have  compelled  a  union  of  the  two  mortgages  in  the  same 
bill,  with  what  propriety  can  that.union  be  the  source  of  objection  ? 
I  see  ndUiing  in  it.  A  complainant  coming  into  equity  must 
present  his  whole  case.  That  has  been  done  in  this  instance.  The 
demurrer  must  be  overruled,  .and  the  defendants  allowed  ten  days  in 
which  to  answer. 
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Jacob  Guise  v.  John  Middleton. 

Where  a  decree  of  sale  of  property  is  made,  it  is  generally  lefl  to  counsel  to  designate  the 
length  of  time  and  mode  of  publication  of  the  sale ;  the  Court  taking  care  that  the  no- 
tice is  reasonable  and  fair. 

A  decree  cannot  be  amended  after  it  is  enrolled  in  a  matter  of  materiality,  unless  the 
record  exhibits  something  to  amend  by;  a  mere  clerical 'mistake,  or  miscalcnlatioo, 
may  be  amended  at  any  time,  when  the  misfakft  is  apparent  on  the  faee  of  the  decree 
or  record. 

Where  decree  by  mistake,  required  certain  property  to  be  advertised  for  six  months  for 
sale,  when  it  vms  intended  to  be  advertised  for  only  nx  weekt,  and  the  decree  had 
been  enraUed,  the  Court  refused  to  amend  it. 

Upon  motion  to  amend  the  decree  made  in  this  case  : 

tF.  YergeTj  for  motion. 

The  amendment  desired,  is  to  obtain  a  change  in  the  length  of 
time  required  by  the  decree  for  the  publication  of  the  property. 
The  decree  is  an  ordinary  one  for  the  sale  of  mortgaged  premises, 
and  counsel,  in  drafting  the  decree,  (it  was  not  drawn  up  by  myself,) 
by  inadvertence,  inserted  six  monlhsj  instead  of  six  weeks,  the  usual 
period.  The  mistake  was  not  detected  until  after  the  decree  was 
signed  by  your  Honor.  I  have  no  interest  in  the  case,  and  make 
the  application  at  the  request  of  Mr.  Stewart,  who  is  the  counsel  of 
record. 

By  the  Chancellor.     Has  the  decree  been  enrolled  } 

Clerk.     It  has,  sir. 

Chancellor.  I  have  been  in  the  habit  of  allowing  counsel  to 
designate  the  length  of  publication  in  decrees  of  this  sort,  without 
prescribing  any  limit,  except  to  see  that  the  notice  be  reasonable 
and  fair.  It  is  a  matter  in  which  the  parties  in  interest  have  been 
left  to  their  own  discretion,  except  that  the  Court  will  not  permit 
injustice  to  be  done. 

But,  unless  the  minutes  of  the  Court  show  something  to  correct 
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the  decree  by,  or  the  law  affixes  a  positive  limitation,  the  decree, 
after  it  has  been  enrolled,  cannot  be  altered. 

The  rule  is  this  :  That  any  mere  misprision  of  the  clerk,  or 
error  in  the  calculation  of  principal  or  interest,  apparent  upon  the 
face  of  the  decree  or  record,  the  Court  will  order,  as  a  matter  of 
course,  to  be  amended,  after  enrolment,  or  even  after  the  term  has 
elapsed.  Such  errors  must  be  corrected,  to  preserve  the  consis- 
tency of  the  records,  by  which  they  must  be  regulated.  Any  error, 
not  apparent  of  record,  cannot  be  amended  after  enrollment. 

The  Court  cannot,  therefore,  in  a  matter  so  material  as  the  length 
of  time  for  which  the  property  must  be  advertised,  where  the  minutes 
show  nothing  whatever  to  amend  by,  order  the  correction.  Had 
I  been  prescribing,  myself,  the  proper  time  for  the  publication  to 
contmue,  I  should  probably  not  have  exceeded  one  sixdi  the  period 
now  required  by  the  decree  ;  but  I  have  allowed  counsel  a  dis- 
cretion ;  they  have  exercised  it,  it  may  be,  improvidently ;  but  I 
cannot  now  alter  it. 

Let  the  motion  be  overruled. 
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Exceptions  to  the  opinion  of  the  Chancellor,  on  the  trial  of  an  issue  before  him,  ezclnd. 

ing  or  •dmitting  testimony,  most  be  taken  at  the  time  and  entered  upon  the  minutes. 
Onl  endeaee  vill  not  in  any  case  be  admitted  on  the  trial  of  an  issue  in  this  Conrt ;  not 

even  to  prove  the  incompetency,  show  the  interest,  or  attack  the  credibility,  of  the  wit- 


An  admiustrator,  who  is  also  the  son  of  his  intestate,  is  not  a  competent  witness,  to  prote 
that  his  intestate  did  not  execute  a  note,  upon  which  it  was  attempted  to  render  him 
liable. 

An  administrator,  who  reyiTes  a  suit  of  a  diseased  complainant  is  not  a  competent  wit- 
Bess,  on  behalf  of  his  intestate,  because  he  is  liable  for  costs. 

An  issue  was  ordered  by  the  Chancellor  to  ascertain  a  question  of 
figict,  about  which  the  testimony  was  conflicting.  It  is  only  neces- 
sary to  notice  such  parts  of  the  evidence  and  pleadings  as  lend  to 
ducidate  the  points  of  practice  decided  in  the  case  ;  the  merits  of 
the  controversy  not  now  coming  under  review. 

The  bill  was  filed  by  Archibald  M'Intyre,  b  his  lifetime,  to 
enjoin  the  levy  of  an  execution,  in  favor  of  the  defendants,  Ledyard, 
Hatter,  &  Co, ;  upon  the  ground  that  he  had  not  made  the  prom- 
issory note  upon  which  the  judgment  in  their  favor  had  been  ren- 
dered ;  that  no  process  in  the  suit  at  law  had  ever  been  served  upon 
him,  and  that  he  had  not  executed  and  delivered  the  forthcoming 
bond,  upon  which  the  execution  sought  to  be  enjoined,  purported 
to  have  issued. 

Archibald  M'Intyre  died,  pending  the  suit ;  and  his  son,  Angus 
M'Intyre,  having  administered  upon  the  estate,  revived  the  action 
in  his  name.  His  deposition,  after  he  had  taken  out  letters  of  ad- 
minbtration,  and  revived  the  suit,  was  taken,  to  be  read  on  behalf 
of  the  complainant ;  upon  the  trial  of  the  issue,  the  deposition  was 
rejected  by  the  Chancellor. 

An  attempt  was  then  made,  by  counsel  for  the  defendants,  to 
introduce  oral  proof,  that  sundry  witnesses,  who  had  testified  in  the 
cause  on  the  part  of  the  coiiplainant,  were  not  worthy  of  being 
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believed  upon  their  oaths  ;  and  that  three  of  them,  who  had  testified 
that  they  were  members  of  the  family  of  Archibald  M'lntyre,  were, 
in  point  of  fact,  his  daughters  ;  and  therefore,  on  the  ground  of 
interest,  disqualified  to  give  testimony  in  the  case  ;  the  Chancellor, 
however,  refused  to  permit  the  testimony  to  be  introduced. 

Judge  Clifton^  for  the  defendants. 

It  is  desired,  on  the  part  of  the  defendants,  to  reserve  several 
questions,  which  your  Honor  has  decided  against  us  ;  is  it  the  prac- 
tice of  the  Court,  upon  the  trials  of  issues  before  it,  to  entertain  bills 
of  exception  to  the  opinion  of  your  Honor  ? 

By  the  Chancellor.  The  practice  in  such  cases  is,  to  note  the 
exception  taken  to  '  the  deposition,  at  the  time  when  the  deposition 
is  offered,  and  have  it  entered  upon  the  minutes  of  the  Court,  in 
which  event,  the  objection  is  reserved  for  the  final  hearing  of  the 
case  ;  when,  if  convinced  of  any  error  in  my  decision,  of  sufficient 
importance  to  affect  the  finding  of  the  jury,  it  will  be  set  aside,  and 
a  new  issue  awarded ;  or,  I  would  proceed  to  decide  the  case 
myself.  Should  I  find  no  error  in  my  opinion,  the  party  feeling 
himself  aggrieved  would  then  have  tlie  benefit  of  the  exception, 
upon  an  appeal. 

On  behalf  of  the  complainants,  Messrs.  Hutchinson  and  Foote 
argued  the  questions  of  law,  upon  excluding  the  depositions  of  Angus 
M'lntyre,  and  the  oral  proof  offered. 

Messrs.  Mayts  and  Clifton^  for  the  defendants. 

The  Chancellor  made  the  following  decision  :  I  cannot  hesitate 
about  excluding  the  deposition  of  Angus  M'lntyre.  He  is  a  party 
to  the  record,  as  administrator  to  the  original  complainant,  who  has 
died  since  the  institution  of  the  suit.  If  this  case  should  be  decided 
against  him,  and  in  every  case  where  an  administrator  is  a  party, 
there  is  the  possibility  of  that  contingency,  unless  this  Coinrt  will 
certify  "  that  there  were  probabk  grounds  for  instituting^  prose-- 
cutingf  or  defending  the  action^^^  as  the  statute  requires,  tbe 
administrator  will  be  directly  liable  for  costs.  He  is,  of  course, 
then,  interested,  at  least  to  the  extent  of  the  costs,  in  the  case,  and 
his  testimony  would,  in  law,  necessarily  be  affected  by  that  direct 
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and  immediate  interest,  and  would,  on  that  account  alone,  have  to 
be  excluded. 

But  the  other  ground  is  also  well  taken.  He  is  the  son  of  his 
intestate  ;  if,  by  his  testimony,  he  succeeds  in  discharging  his  ances- 
tor from  the  debt,  with  which  it  is  sought  to  charge  him,  he  swells 
his  own  distributive  portion  of  the  intestate's  estate,  and  reaps  the 
reward  of,  perhaps,  his  own  iniquity.  Such  temptation  to  the  com- 
mission of  peijury,  can  never  be  held  out  by  this  Court  ;  an  interest 
so  direct  and  palpable,  so  full  of  inducement  to  sway  the  integrity 
of  the  witness  from  the  path  of  truth,  must  forever  exclude  him. 

With  reference  to  the  admission  of  the  oral  testimony,  to  prove 
the  relationship  of  the  female  witnesses  to  the  complainant's  intes- 
tate, and  to  attack  their  credibility,  I  am  equally  clear.  It  cannot 
be  admitted,  without  a  violation  of  well  settled  rules  of  equitable 
practice. 

Depositions,  to  be  admitted  upon  the  trial,  either  of  an  issue, 
or  in  chief,  must  be  in  toHting^  taken  upon  notice  to  the  opposite 
party,  after  a  strict  compliance  with  the  prescribed  rules  on  that 
subject.  To  establish  a  different  practice,  would  be  the  introduc- 
tion of  endless  confusion,  and  work  the  greatest  injustice.  That 
this  b  so,  will  be  at  once  apparent  from  the  consideration  of  the 
application  in  this  case.  It  is  proposed,  for  the  first  time,  to  im- 
peach, by  the  introduction  of  oral  proof,  the  character  of  the 
witnesses,  whose  testimony  taken  upon  due  notice,  and  in  due  form, 
has  been^filed  in  the  case.  The  parties  to  this  controversy,  and 
the  witnesses,  all  live  in  a  distant  county.  To  permit  such  a  ques- 
tion to  be  sprung  upon  them  here,  away  from  the  means,  perhaps, 
of  sustaining  their  credibility,  or  at  least  combatting  and  counteract- 
ing by  other  evidence,  the  proof  now  attempted  to  be  introduced, 
ignorant  of  the  intended  attack,  without  notice  and  without  prepara- 
tion, «rould  be  to  countenance,  what  it  is  apparent,  at  the  first 
Uusfa,'  would  work  the  greatest  injustice.  Especially  when  it  is 
taken  into  consideration,  that  the  party  now  ofifering  to  introduce 
dns  proof,  had  the  fullest  opportunity,  in  the  usual  mode,  of  accom- 
plishing his  end.  These  very  witnesses,  when  under  examination, 
migbt  have  been  asked  one  of  the  questions  it  is  proposed  to  pro- 
pound to  the  witness,  in  open  Court. 


94  SUPERIOR  COURT  OF  CHANCERY. 

M'lntyre  v.  Ledyard,  Hatter,  &.  Co. 

The  more  I  reflect  upoD  the  propriety  of  the  rule,  the  more  I  am 
satisfied  that  it  should  be  inflexible. 

Had  these  objections  appeared  of  record,  if  they  exist  at  all, 
I  should  not  hesitate  to  exclude  the  depositions  :  as  it  is,  however, 
they  must  be  admitted. 
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F.  and  J.  entered  into  partnership  to  transact  the  mercantile  business,  F.  sold  out  to  J., 
and  J.  gave  F.  a  bond  of  indemnity  with  surety,  conditioned  to  pay  all  the  liabilities  of 
the  finn ;  J.  died  insolyent,  without  any  legal  representative,  and  leaving  the  debts  un- 
paid. R  filed  a  bill  against  the  sureties  in  the  indemnity  bond,  to  compel  them  to  a 
specific  performance  of  their  contract ;  keld^  on  demurrer  to  the  bill,  that  the  Court  could 
not  grant  the  relief  asked,  and  decree  a  specific  performance  of  such  a  contiact. 


The  bill  was  filed  by  Henry  S.  Foote,  and  a  great  many  others, 
as  complainants,  against  Burr  Garland,  and  George  N.  Hoan,  the 
latter  of  whom  was  a  non-resident.  It  averred  that  Foote,  one  of 
the  complainants,  and  Thomas  C.  Johnson,  in  the  month  of  Sep- 
tember, 1836,  formed  a  mercantile  partnership,  under  the  name  of 
T.  C.  Jobnsoa  &  Co.,  to  do  business  in  this  State.  In  pursuance 
whereof,  Johnson  went  on  to  New  York  and  Philadelphia,  and 
purchased  goods  of  the  other  complainants,  to  the  amounts  set  forth 
ia  dse  schedule  attached  to  an  assignment,  filed  with  the  bill.  The 
goods  were  brought  to  Mississippi,  and  the  business  commenced  in 
MacfisoDrille.  Afterwards,  in  May,  1837,  the  partnership  was 
dissolved  ;  the  goods  on  hand,  and  everything,  transferred  to  John- 
son, who  agreed  to  pay  all  the  debts  of  the  concern  ;  and  to  secure 
that  object,  on  the  5th  of  May,  1837,  he,  with  the  defendants.  Burr 
Garland  and  George  W.  Hoan,  his  security,  entered  into  a  penal 
bond  to  complainant,  Foote,  in  the  penalty  of  twenty  thousand 
dollars.  To  which  was  attached  a  condition,  reciting  the  purchase 
of  the  goods  in  New  York  and  Philadelphia,  in  general  terms  ;  the 
bringing  them  to  Mississippi ;  the  dissolution  of  the  firm  ;  and  the 
agreement  that  the  goods  should  be  delivered  to  Johnson,  as  his  own 
property,  and  that  he  should  be  responsible  for  all  the  liabilities  of 
said  firm,  from  its  origin  up  to  that  time  ;  then  the  condition  is, 
^^  Now  if  the  said  Johnson  shall  well^nd  truly  pay  off  and  satisfy  all 
the  debts  and  liabilities  of  said  firm,  as  aforehid^  either  in  Phila- 
delphia or  New  York,  or  ebewhere,  and  well  and  truly  save  the 
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said  Foote  harmless  from  all  responsibilities  growing  out  of,  or 
connected  with,  said  firm,  then,  and  in  that  case,  this  obligation 
is  to  be<yme  void  and  of  no  effect ;  otherwise,  to  be  of  full  force 
and  validity."  The  debts  in  JSew  York  and  Philadelphia,  in 
part,  are  unpaid  ;  about  fifty  per  cent,  having  been  made  on  an 
assignment  made  by  Johnson,  which  was  exhibited  with  the  bill. 
Johnson  had  departed  this  life  without  any  representative,  leaving 
nothing.  That  Hoan  was  a  non-resident.  The  bill  prays  that  the 
defendants  be  compelled  specifically  to  execute  the  bond,  by  paying 
off  the  debts  mentioned  in  the  bill,  for  account,  and  for  general  relief. 
A  general  demurrer,  for  want  of  equity  or  title,  to  come  into  the 
Court,  was  filed. 

Robert  Hughes^  for  the  demurrer. 

1.  The  demurrer  should  be  allowed,  because  the  complainant 
has  no  right  to  come  into  this  Court  against  the  defendants. 

The  defendants  are  the  sureties  in  an  indemnity  bond.  The 
principal  has  not  been  sued,  and  this  bill  is  filed,  to  compel  the 
defendants  to  a  specific  execution  of  the  contract  contained  In  the 
bond. 

In  the  case  of  Flint  v.  Brandon,  it  is  said  :  ''  This  Court  does 
not,  I  apprehend,  profess  to  decree  a  specific  performance  of  con- 
tracts of  every  description.  It  is  only  where  the  legal  remedy  is 
inadequate,  or  defective,  that  it  becomes  necessary  for  courts  to 
interfere."  In  Errington  v.  Aynesley,  Lord  Kenyon  says,  "a 
specific  performance  is  only  decreed,  w]ien  the *party  wants  the  thing 
in  specie;  and  cannot  have  it  in  any  other  way."  See  8 
Vesey,  163. 

Does  the  rule,  which  is  here  laid  down  by  the  Master  of  tlie  Rolls, 
apply  to  this  case  ?  It  does,  most  clearly.  He  has  shown  that  he 
wanted  the  thing  in  specie ;  but  has  he  shown  that  he  cannot  get  it 
in  any  other  way  ?  We  think  he  has  not.  By  the  complainant's  state- 
ment in  his  bill,  the  firm  of  Johnson  &  Co.  were  indebted  to  the 
amount,  and  to.  tlie  persons  named  in  the  schedule  filed  with  the  bill. 
Those  debts,  Johnson  had  agreed  to  pay,  and  to  save  complainant 
harmless  in  refereiiDe  to  them.  He  had  or  had  not  a  cause  of 
action  m  consequence  of  those  debts  being  and  remaining  impaid^ 
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if  the  coadition  of  the  bond  was  broken  ;  and  an  action  at  law  would 
lie,  and  the  plaintiff,  if  any  thing,  would  recover  the  amount  of  the 
debt,  with  which  he  might  pay  those  debts,  and  thereby ^he  thing 
in  specie  would  be  obtained. 

2.  But  what  right  has  the  complainant  to  insist  that  these 
defendants  should  be  compelled  to  execute  these  covenants.  The 
defendants  are  only  securities.  They  did  not  agree  that  they  would 
pay  all  and  save  harmless,  but  only  that  Johnson  should  do  so  ;  and, 
in  the  event  that  he  did  not  perform  that,  the  bond  should  be  for- 
feited, and  they  would  be  responsible  upon  it.     In  the  case  of 

WaUrs^s  Rep.'s  v.  £t2ey'9  Administrator,  2  Har.  &Gill,  305,  the 
Court  says  :  ^^  In  the  case  of  a  surety,  who  is  bound  only  by  the 
bond  itself,  and  is  not  under  the  same  moral  obligation  to  pay,  equity 
will  not  interfere  to  charge  him  beyond  his  legal  liability."  As,  in 
this  case,  the  sureties  have  agreed  that  Johnson  should  do  the  act 
provided  for  by  the  bond,  if  not  done,  they,  the  sureties,  were 
liable  in  an  action  for  the  amount  of  damages  sustained  by  a  breach 
of  this  agreement.  This  is  the  utmost  of  their  legal  liability.  Yet, 
in  addition  to  the  engagement  of  the  sureties,  it  is  now  sought  to 
add  another,  by  some  legerdemain  in  this  Court,  which  is  an  engage- 
ment which  is  not  in  the  bond,  that  the  sureties  would  do  the 
thing.  Suppose  an  agreement  for  the  sale  of  land,  and  a  bond  is 
given  with  security,  conditioned  to  complete  the  title,  in  the  event 
of  the  death  of  the  principal  obligor  :  would  the  Court,  on  bill  filed 
against  the  surety,  compel  a  specific  execution  of  the  agreement  f 
We  think  not ;  becallise  the  surety  had  not  engaged  to  perform, 
but  only  that  the  principal  should  ;  but  in  the  event  that  he  did  not, 
that  he  would  pay  damages. 

3.  There  was  no  cause  of  action  at  law,  or  right  to  bring  this 
suit,  because  the  complainant,  by  his  bill,  has  shown  no  breach  of 
condition  of  the  bond. 

A  distmction  is  taken  in  the  books  between  cases  where  the 
debts  or  liabilities  provided  for  by  the  bond  have  accrued  before, 
and  those  which  accrue  after,  the  execution  of  the  bond.  In  the 
first,  DO  right  or  cause  of  action  accrues,  until  action  brought  against 
the  obligee ;  while  in  the  latter,  if  the  debt  has  accrued,  and  is 
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unpaid,  the  action  accrues.    See  Letois  ¥.   Crocket^  3  Bibb.  197  ; 
Rudd  y.  Hanna^  4  Monroe,  530. 

The  4ebts  which  it  is  alleged  are  unpaid,  and  for  the  non-paj* 
ment  of  which  it  is  said  there  is  a  breach  of  the  bond,  and  upon 
which  it  is  insisted  a  cause  of  action  accrued,  or  a  right  to  bring 
this  suit  arose,  were  all  created  and  had  accrued  before  the  giving 
the  bond  of  indemnity.  They  were  then  known  to  exist,  were 
unpaid,  and  the  complainant,  instead  of  insisting  that  they  should  be 
paid,  took  a  bond  for  their  payment,  and  to  save  him  harmless. 
In  other  words,  I  know  the  debts  are  unpaid,  but  you  have  promised 
to  pay  them,  and  I  take  your  promise  ;  see  that  I  do  not  suffer  ! 
Has  the  party  sustained  any  damage,  which  gives  him  a  right  of 
action  ?  The  leaving  the  debts  unpaid  is  no  breach  of  the  condi* 
tion  of  the  bond,  because  that  was  true  at  the  time  the  bond  was 
given  ;  something  else,  then,  must  turn  up  before  the  bond  is  for- 
feited, and  this,  the  courts  have  said,  is  the  commencement  oi  an 
action  for  the  debts  due  and  unpaid. 

Hvhbard^  in  behalf  of  the  bill. 

The  defendants  have  demurred  to  the  bill,  and  allege,  as  the 
principal  ground  of  the  demurrer,  that  complainants  have  a  remedy 
at  law  upon  the  bond  to  indemnify,  and  therefore  are  not  entitled 
to  the  aid  of  this  Court,  to  decree  a  specific  performance  of  the 
condition  of  the  bond,  &c. 

The  rule  is  too  familiar  to  nedd  reference  to  authority  to  sus- 
tain it,  that  a  court  of  equity  will  refuse  its*  jurisdiction  to  aid  a 
party,  unless  his  remedy  at  law  is  clear,  unembarrassed,  and  ade- 
quate. 

It  is  respectfully  insisted  by  the  counsel  for  complainants,  that 
their  remedy  for  a  breach  of  the  condition  of  the  indemnity  bond, 
as  set  forth  in  this  bill,  is  not  clear,  unembarrassed ,  and  adequate 
at  lato. 

There  are  twenty-five  different  creditors  of  the  firm  of  Thomas 
C.  Johnson  &  Co.,  as  set  forth  in  the  exhibit  (A)  to  the  bill. 
Suppose  the  first-named  creditor  should  bring  his  suit  at  law  against 
the  complainant  Foote,  who  was  a  member  of  that  firm,  to  recover 
the  amount  of  his  claim,  and  obtain  his  judgment  at  law.     Here 
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would  be  a  breach  of  the  condition  of  the  bond,  for  which  Foote 
would   be  entitled  to   recover  damages  of  the  defendants,  pro 


And  suppose  the  next  creditor,  in  order,  then  brings  his  action  at 
law  against  Foote,  and  in  like  manner  recovers  his  debt,  and  each 
successive  creditor  in  like  manner  bring  his  separate  action  to  re- 
cover his  claim,  there  would  be  twenty-five  separate  suits  ;  out  of 
which  would  arise,  by  possibility,  as  many  separate  causes  of 
action  in  favor  of  Foote  against  the  defendants  (the  obligors)  in 
die  bond.  Here  would  be  a  palpable  violation  of  that  familiar 
leg^l  maxim,  that  the  law  abhors  multiplicity  of  suits,  —  all  of 
which  might  be,  and  ought  to  be,  avoided  by  compelling  the  de- 
fendants to  perform  the  condition  of  their  bonds*  And  equity, 
loOowing  the  same  familiar  maxun,  will  interpose  its  salutary  aid 
to  ^^  prevent  multiplicity  of  suits^"  at  law.  But  the  stipulations 
in  the  bond  are,  not  that  the  obligors  will  pay  and  refund  to  Foote 
(theobKgee)  the  amount,  with  damages,  which  he  may  have  to 
pay  on  account  of  the  debts  of  the  firm  of  Thomas  C.  Johnson 
k  Co.,  but  it  is,  ^^  that  they  (the  obligors)  will  pay  those  debts 
in  the  first  instance,  and  save  Foote  harmless  from  them,"  &c« 

This  the  defendants,  by  their  demurrer,  admit  they  have  failed 
to  do. 

In  Champion  v.  JBfoiMi,  6  J.  C.  R.,  Chancellor  Kent  says, 
'*  T%er€  are  eoits  to  show  that  eqidty  mil  decree  the  performance 
ef  a  general  covenant  of  indemnity ,  though  it  sounds  only  in 
damages^  upon  the  principle  on  which  the  Court  entertains  bills 
qmaiimetj^'  and  cites  1  Vernon,  189  ;  2  Ch.  Cases,  146.  See  also 
3  Story's  Com.  145,  146. 

The  case  of  Ranelaugh  v.  Hayes ^  above  referred  to  in  1  Vernon, 
189,  is  identical  in  principle  with  the  case  at  bar,  and  clearly  and 
fidly  sustains  the  position,  that  this  Court  will  decree  the  specific 
performance  of  covenants  to  indemnify,  although  they  sound  merely 
in  damages  ;  and  the  Lord  Keeper  compares  that  case  to  that  of 
a  surety,  protected  by  a  counter-bond,  ^'  although  not  troubled  or 
molested  for  the  ^debts  ;^  yet,  at  any  time  after  the  debts  are  pay- 
able, this  Court  will  decree  the  principal  to  discharge  the  debts  ; 
if  bang  unreasonable  that  a  man  should  always  have  such  a  cloud 
hanging  over  him.'^ 
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In  coDclusioD,  it  may  be  urged  as  an  additional  reason,  why  this 
Court  should  entertain  this  bill,  that  it  involves  extensive  and  com- 
plicated matters  of  account,  which  are  peculiarly  the  subject  of 
equity  jurisdiction,  all  of  which  may  be  settled  and  liquidated 
between  all  the  parties,  under  the  direction  of  one  and  the  same 
decree ;  which  could  not  be  done  in  a  court  of  law  without  great 
expense,  unnecessary  consumption  of  time,  much  embarrassment 
in  the  adjustment  of  all  the  claims  due  the  respective  creditors,  and 
a  multiplicity  of  unnecessary  lawsuits. 

It  is  therefore  respectfuUy^insisted,  by  the  counsel  for  complain* 
ants,  that  the  demurrer  ought  to  be  overruled. 

Hxighes^  in  reply. 

The  difficulty  suggested  by  the  counsel  in  his  first  position,  as  to 
multiplicity  of  suits,  is  easily  answered  ;  more  than  one  acticm  could 
not  be  commenced  on  the  bond  of  indemnity,  but  as  the  first  breach 
took  place  the  forfeiture  of  the  bond  would .  take  place,  when  a 
suit  would  be  commenced,  and  a  judgment  would  be  rendered  for 
the  penalty  of  the  bond,  to  be  discharged  by  the  payment  of  dam* 
ages  sustained';  ^ose  damages  would  then  be  suggested  on  the  roll, 
and  then  a  recovery  bad  ;  and  afterwards,  as  other  cases  arose,  sug- 
gestions would  be  made  and  damages  recovered  until  the  whole 
penalty  recovered.  See  Revised  Code,  117,  sec.  55.  The  other 
points  are  sufficiently  answered  in  the  brief  already  made  out. 

Chancellor.  This  is  a  bill  to  enforce  a  specific  performance 
of  a  bond  of  indemnity,  to  which  there  is  a  general  demurrer.  I 
had  occasion  to  examine  the  precise  question  here  presented,  in  the 
late  case  of  Buckner  v.  Hamborough,  et  aL,  1  Freeman's  Chan- 
cery Reports,  533,  in  which  I  held  that  no  relief  could  be  given  in 
a  case  like  the  present.  I  refer  to  that  case,  for  the  authority  upon 
the  question,  and  as  containing  a  full  exposition  of  my  views,  ap- 
plicable to  the  one  before  me.  Let  the  demurrer  be  sustained, 
and  the  bill  dismissed  at  the  costs  of  the  complainant. 
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Ltdia  a.  Babrowi  et  al  v.  Samuel  A.  Barrow.      -  \/ 

W.  B.  dies  intestate,  S.  B.  administers  upon  his  estate,  and  leares  the  country  with  the 
piupcity  of  W.  B.  in  possession ;  Jieldj  that  the  conrt  of  chancery  has  jaristticlion  of  a 
snit  by  the  distribmees  of  W.  B/.to  attach  the  property  of  S.  B.,  left  in  this  State,  and 
subject  it  to  the  payment  of  his  liability  to  the  estate  of  W.  B.,  that  being  clearly  as- 
certained by  the  pleadings  and  proof,  and  it  appearing  that  the  ancestor's  debts  were 
all  paid,  and  no  administiation  then  pending  npon  the  estate. 

If  the  debts  were  unpaid,  or  administiation  de  bonis  non  existing,  in  either  case,  the  bill 
woold  haTs  to  be  filed  by  the  administrator  <ie  bonis  fum,  to  subject  the  property  for 
the  benefit  of  the  creditors,  or  ascertain  the  amount  of  the  indebtedness  of  the  first 


Thg  bill,  after  reciting  the  names  and  residences  of  the  com- 
plaiDants,  states  that  ^William  Barrow,  of  Madison  county,  in  this 
State,  died  intestate,  [leaving  complainants,  his  widow,  and  heirs  at 
law ;  that  Lydia  A.  Barrow,  the  widow,  one  of  the  complainants, 
and  Samuel  Barrow,  the  defendant,  one  of  the  sons  of  William 
Barrow,  deceased,  [administered  upon  his  estate ;  that  Lydia  A. 
Bairow,  being  infirm,  left  the  management  of  the  estate  to  Samuel 
Barrow,  who  took  possession  of  the  estate  in  1838,  and  kept  pos- 
session of  it  until  April,  1,  1840,  when  he  suddenly  left  his  family 
and  residence  in  Madison  county,  and  went  to  Texas.     That  at  the 
March  term,   1840,  of  the  Probate  Court  of  Madison  county,  the 
letters  of  administration  to   Samuel  Barrow  were  revolted,  and 
Lydia  A.  Barrow  remained  sole  administratrix.  The  bill  proceeded 
to  exhibit  the  indebtedness  and  liabilities  of  Samuel  Barrow,  to  the 
estate   of  William  Barrow,  which   amounted  to  $7,356*29.     It 
exhibited  the  condition  of  the  estate  of  their  ancestor,  and  exhib- 
ited Youchers  of  the  Probate  Court  of  its, settlement,  and  stated 
that   one  of  the  comphinants  had  conveyed  her  interest  in   the 
realty  of  William  Barrow,  deceased,  to  the  defendant  Samuel 
Barrow,  who  was  therefore  seised  in  his  own  right  as  an  heir  of 
WiBiam  Barrow,  and  as  purchaser,  of  two  eighths  of  the  real  estate 
described  in  the  biO,  as  having  belonged  to  the  intestate ;  that  the 
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defendant  ha4  flo  other  property  in  the  United  States.     The  prayer 

of  the  ^jdiCigf/  that  the  interest  of  the  defendant,  in  the  property 

described/r*fhight  be  subjected  to  the  satisfaction  of  his  indebted- 

nQ;9S^to*nhe  estate  of  William  Barrow,  and  for  other  relief. 

•  VfEliits  case  was  referred  to  a  commissioner,  to  ascertain  the  amount 

.^  **bf*  Samuel   Barrow's   deficit,   who   reported   an   indebtedness   of 

...  V*'T^6,739-33. 

./ V**        The  cause  was  submitted  to  the  Chancellor  upon  a  pro  confessOj 
taken  on  proof  of  publication,  against  the  defendant. 

Jacob  F.  FotUey  for  complainants.  This  cause  is  set  down 
and  submitted  for  hearing,  on  the  bill,  exhibits,  and  proofs  filed, 
and  the  pro  confesso  vs,  the  defendant,  and  report  of  the  commis- 
sioner, of  amount  due  from  defendant. 

Complainants  ask  a  decree,  upon  the  following  grounds  and  rea- 
sons, amongst  many  others  that  might  be  urged. 

1.  This  Court  has  concurrent  jurisdiction  with  courts  of  com- 
mon law  in  all  matters  of  account  Blake's  Ch.  Practice,  17  ; 
Ludlow  V.  Simond^  2  Caines,  Cases  in  Error,  1 ;  Post  v.  Khnberly 
9  Johns.  Rep.  470. 

2.  Complainants  may  come  into  this  Court,  not  only  to  compel 
the  defendant  to  account,  but  also  for  the  sole  purpose  of  having 
their  own  account  allowed.  Blake's  Ch.  17  ;  Ludlow  y.  Simondy 
2  Caines,  Cases  in  Error,  1. 

But  the  fund  being  here,  and  subject  to  process  of  this  Court, 
the  Chancellor  will  liquidate  complainants'  claims,  and  decree  sat- 
isfaction.  5  Monroe,  169,  Paul  v.  Rogers. 

3.  This  Court  has  jurisdiction  when  the  remedy  at  law  is  doubt- 
ful, ineompletBy  or  embarrassed,  or  inadequate.  Jeremy's  Eq. 
554,  &c. ;  Blake's  Ch.  17  ;  Rathbone  v.  Warren,  10  Johns. 
Rep.  687  ;  Ludlow  v.  Simond,  2  Caines,  Cases  in  Error,  1 ;  I 
Bibb.  305,  Buford  v.  Buford ;  3  Littell,  222 ;  3  J.  J.  Mareh. 
291  ;  1  Ves.  204 ;  4  Inst.  213 ;  1  Cases  in  Ch.  232  ;  Draper  v. 
Crowthery  2  Vent.  363  ;  1  Vern.  58  ;  ScotiyJWMilUn,  1  Littell, 
302  ;  2  Blackford,  358. 

4.  When  this  Court  has  jurisdiction  for  one  purpose,  it  may  retain 
it  generally.     Blake's  Ch.  18;  Rathbone  v.  Warren,  10  Johns. 
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Rep.  587  ;  3  Atkyns,  263 ;  2  Atkyns,  363  ;  and  especially  b  a 
case  like  this,  5  Monroe,  169)  Paul  v.  Rogersy  Adm. ;  1  LitteU) 
Rep.  Scott  T.  APMilUn. 

5.  The  case  presented  is  one  of  account,  which  is  an  original  and 
undeniable  ground  of  equity  jurisdiction. 

6.  The  provisions  of  sec.  1,  ch.  16,  Rev.  Code,  157,  for 
attachments  in  chancery,  embrace  complainants'  case  fully,  as  we 
believe. 

The  first  clause  of  that  section  provides  for  one  class  of  cases, 
where  some  defendants  are  without  the  State,  and  other  defendants 
are  within  the  Sute ;  the  residence  of  neither  class  is  requited 
to  htj  or  to  kave  fteen,  in  the  State,  at  any  time.  The  second 
clause  of  the  section,  provides  for  another  class  of  cases,  in  these 
words.  "  Or  against  any  such  absent  defendant,  or  defendants, 
having  lands  or  tenements  within  the  State,  &c.,"  which  last  class 
embraces  complainants'  case,  and  if  doubts  exist  as  to  this  posi- 
tioo  and  construction  of  the  section,  it  is  suggested  that  the  amen- 
datory act  of  December  9,  1830,  ch.  16,  (page  20,  session  acts,) 
extends  the  operadon  of  the  statute  and  cases  embraced  so  far  and 
80  clearly,  as  to  dispel  doubt.  See  also  S  Blackford's  Rep.  358  ; 
Rfpers  v.  Glanceyj  and  cases  there  referred  to. 

7.  The  bill  shows  that  defendant  had  removed  beyond  the  limits 
of  the  United  States  ;  hence,  complainants  could  have  no  actual 
service  of  notice  or  process,  in  any  suit  or  proceeding  against  him, 
and  the  complainants  could  not  proceed  by  common  law  attach- 
raeot,  because  that  requires  oath  to  be  made  of  the  '^  amount  of 
the  debt,  or  demand,"  &c.  ;  these  complainants  could  not  by  pos- 
sibility make  that  oath,  because  that  amount  could  not  be  known, 
or  even  reasonably  guessed  at,  until  an  account  was  taken  and 
settled  by  some  person  or  tribunal  authorized,  or  having  cognizance 
of  the  subject ;  this  Court  alone  has  cognizance,  and  can  by  its 
powers  properly  cause  the  account  to  be  taken,  and,  having  done 
so,  wiU  proceed  to  give  relief  in  the  premises.  Moreover,  the 
common  law  process  of  attachment  is  intended  only  for,  and  is 
based  upon,  "debts  or  demands,"  arising  upon  contracts,  agreements^ 
or  dealings  between  the  parties,  and  not  such  demands  or  claims 
as  those  stated  in  this  bill.     And  a  proceeding  by  common  law 
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attachment  cannot  be  had  by  {in  executor,  or.administratory  for  a 
claim  or  demand  due  the  estate  they  represent. 

8.  The  defendant,  as  complainants  insist,  was  a  trustee  for 
them,  a  receiver  of  the  pro6ts  of  their  estate,  and  in  that  character 
this  Court  is  called  upon  to  hold  defendant  to  account,  and  give 
them  relief,  upon  the  general  ground  of  jurisdiction  of  this  Court 
over  trustees,  and  to  protect  them  against  a  great  and  serious  loss, 
for  want  of  an  adequate  and  complete  remedy  at  law.  Jeremy's 
Eq.  637,  638,  654  ;  2  Edw.  Ch.  Rep.  64,  66,  67. 

The  case  presented  by  complainants'  bill,  is  one  in  which  the 
Probate  Court  has  neither  adequate  powers,  nor  process  to  relieve, 
nor  is  it  a  case  exclusively  within  the  jurisdiction  of  the  Probate 
Court ;  and  if  it  were  within  its  jurisdiction,  under  ordinary  circum- 
stances, the  impossibility  of  reaching  defendant  by  any  process, 
or  mode  of  proceeding  used  in,  or  allowable  by  that  court,  would 
render  it  powerless  to  relieve  or  protect  complainants.  Jeremy's 
Eq.  637,  638,  664  ;  2  Edw.  Ch.  Rep.  66,  67  ;  6  LitteU,  49,  60  ; 

1  Littell's  Rep.,  Scott  v.  M'Millen,  306. 

Defendant  has  in  fact  received,  as  appears  from  allegations, 
proofs,  and  account  taken,  the  full  amount  of  the  value  of  his  share 
or  portion,  as  distributee  of  said  William  Barrow's  estate,  or  per- 
haps more,  and  this  large  amount  received  by  him  cannot  be  set 
off,  against  him,  or  his  assignee,  &c.,  by  the  other  distributees,  or 
the  administratrix,  in  any  proceeding  or  suit  that  might  be  institu- 
ted by  said  defendant  or  his  assignee,  for  his  interest  m,  and  for 
distribution  of,  said  estate ;  and  defendant,  a  resident  citizen  of 
another  republic,  having  nothing  in  this  but  his  interest  in  said 
estate,  and  beyond  the  reach  of  our  laws,  would  recover  two  eighths 
interest  in  said  lands,  and  one  eighth  of  said  slaves,  and  of  other 
personal  property,  and  dispose  of  it,  leaving  complainants  wholly 
remediless,   unless  this  Court  now   interpose  and  relieve  them. 

2  Blackford's  Rep.  129  ;  lb.  368,  Kipper  v.  Glancey. 

The  complainant  Lydia  A.,  as  widow,  is  interested  to  the  amount 
of  one  eighth  of  the  personal  estate  of  William  Barrow,  deceased,  and 
also  to  the  extent  of  her  dower  interest  in  the  rents  and  profits  of  the 
lands  received  by  defendant,  as  trustee  or  receiver  ;  and  the  co-com- 
plainants are  interested  and  entitled  to  their  shares  of  the  rents  and  pro- 
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ducts  of  the  lands,  received  by  the  defendant ;  then  all  the  coroplain- 
aots  are  creditors  of  defendant,  considered  as  trustee,  and  claim  out  of 
the  same  subject-matter,  and  in  the  same  right,  as  jointly  interested 
in  the  same  fund  :  hence  we  conceive  they  are  properly  joined  in 
this  bill. 

But  if  mistaken,  in  foregoing  positions,  we  insist  that  Lydia  A. 
Barrow  is  to  be  considered  as  the  security  of  Samuel  Barrow, 
in  his  administration  bond  ;  and  that,  as  such  security,  she  is  entitled 
to  be  indemnified  out  of  the  interest  of  Samuel  Barrow,  in  the 
estate  of  William  Barrow,  deceased,  now  in  her  hands,  as  sole 
administratrix,  against  her  liabilities  as  such  security. 

The  devastavit  of  Samuel  Barrow,  we  think,  is  clearly  made  out 
by  the  biU,  proofs,  exhibits,  and  commissioners'  report ;  and  that  he 
has  wasted  and  misapplied  the  assets  which  came  to  bis  hands  is 
fully  shown  ;  and  for  all  this,  all  the  parties,  on  the  administrator's 
bond,  are  liable ;  and  if  so,  have  not  these  parties  a  right  to  be 
indemnified  ?  But  their  principal  is  beyond  the  limits  of  the  United 
Sutes  ;  beyond  the  reach  of  any  legal  process  on  his  person.  How, 
then,  can  this  indemnity  be  secured  and  enforced,  unless  by  this 
Court  ?  Securities  are  favorites  in  this  Court,  in  the  language  of 
some  jurists  ;  and  to  relieve  them,  is  one  of  the  most  ancient,  and 
useful,  and  unquestionable  grounds,  of  equity  jurisdiction. 

We  admit  the  bill  does  not  show  that  Mrs.  Lydia  A.  Barrow  or 
other  persons  on  the  administration  bond,  are  sued  or  recovery  had 
by  them ;  but  we  insist  it  is  not  necessary  she  and  the  other  securi- 
ties should  wait  to  be  sued.  This  Court  has  now  before  it  the 
evidence  of  the  liability  of  their  principal,  Samuel  Barrow,  admin- 
btrator  ;  and  upon  policy,  and  to  prevent  multiplicity  of  suits  and 
circuity  of  action,  as  well  as  upon  adjudged  principles,  should 
relieve.  See  Ranelaugh  v.  Hayes^  1  Vernon,  Ch.  Rep.  190 ; 
Theobald  on  Principal  and  Surety,  p.  227,  sec.  245,  246. 

But  suppose  there  be  no  creditors  to  complain  of  the  waste  of 
assets  by  Samuel  Barrow,  then  the  distributees  of  the  estate  of  Wil- 
liam Barrow,  deceased,  are  the  only  parties  injured  by  such  waste ; 
and  who  can  complain  ?  They  are  complainants  now  before  the 
Court :  have  shown  their  rights  and  amount  of  claims.  No  pro- 
ceedmg  they  could  adopt  in  probate  court,  or  courts  of  common 
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law,  could  enable  thera  legally  to  establish  a  devastavit  in  Samuel 
Barrow,  or  to  subject  his  person  or  estate  to  their  demands,  be- 
cause inconsistent  with  their  modes  of  proceeding;  hence,  they  are 
without  remedy  or  relief,  either  against  Samuel  Barrow,  adminis- 
trator, or  his  sureties,  unless  this  Court  will  relieve  them.  Upon  the 
various  grounds  stated,  complainants  ask  a  final  decree,  and  such 
relief  as  may  be  consistent  with  their  case. 

Chancellor.  This  was  a  bill  filed  by  the  distributees  of  Wil- 
liam Barrow,  deceased,  against  Samuel  Barrow,  administrator.  It 
is  alleged  in  the  bill,  that  the  defendant  received  into  his  possession 
a  large  amount  of  the  property  of  the  intestate,  and  left  this  coun- 
try with  that  property  in  possession,  and  fled  to  Texas. 

The  complainants  state  specifically,  and  prove,  what  property  be 
took  away  with  him,  and  exhibit  its  value  ;  they  also  state  and  prove 
that  all  the  debts  of  their  ancestor  were  paid  and  discharged,  and 
that  no  administration  on  the  estate  now  exists.  Thus  removing  a 
technical  objection,  tnat  might  otherwise  have  been  urged  against 
and  defeated  the  bill ;  that  is,  that  an  administrator  de  bonis  non^ 
should  have  qualified,  and  exhibited  the  bill  in  his  own  name  as 
complainant,  to  subject  the  defendant's  property  for  the  benefit  of 
creditors,  and  ascertain  distinctly  the  amount  of  indebtedness  of  the 
first  administrator. 

Freed  from  this  objection,  by  its  own  allegations,  which  by  the 
pro  confesso  and  proof  are  fully  established,  the  bill  is  a  mere 
foreign  creditor's  attaching  bill,  to  subject  lands  of  the  defendant  out 
of  this  State,  in  the  possession  of  defendants  within  the  State,  to 
the  indebtedness  of  non-resident  complainants. 

A  decree  is  therefore  ordered,  to  be  framed  according  to  the 
statute. 
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George  Fisher,  et  al.  Administr/ltors  of  Jesse  S.  Brown 
(Deceased)  v.  Benjamin  Grimes. 

F.  and  others,  administrators  of  B.,  sold  the  real  estate  of  B.  to  E.,  and  filed  their  bill  to 
foreclose  the  statutory  lien,  for  the  pnrchase-money.  B.'s  wife  had  dower  allotted  to 
her,  in  the  lands,  and  sold  her  right  of  dower  to  E.,  who  dies  :  E.'s  widow  resists  the 
application  to  foreclose  the  statutory  lien,  and  claims  dower  in  the  dower  right  pur- 
chased by  E. ;  heldy  that  the  purchase  of  E.,  of  the  dower  right  of  B.'s  widow,  accrued 
to  the  benefit  of  the  administrators,  and  that  E.'s  widow  was  not  entitled  to  dower  in 
the  premises. 

A  wife  is  dowable  only  of  an  estate  of  inheritance.  A  mere  life  estate  is  not  the  subject 
of  dower. 

The  bill  was  filed  by  Fishel*  Beverly,  R.  Grayson,  and  Nancy 
Brown,  administrators  and  administratrix,  cum  testamento  annexoj 
of  Jesse  S.  Brown,  deceased,  and  alleged  that  their  testator  was 
seised  of  lands  in  his  lifetime,  which,  by  order  of  Court,  they  had 
sold  to  Barwell  T.  Edrington,  who  gave  his  note,  with  sureties  fot 
the  purchase-money,  and  they  conveyed  the  land  by  deed  to  Ed- 
rington ;  that  EdAngton  died,  leaving  a  widow  and  two  children ; 
that,  before  his  death,  he  sold  the  lands  in  controversy  to  the 
defendants  then  in  possession,  who  had  full  notice  of  the  statutory 
lien,  which  the  complainants  pray  may  be  enforced. 

Mrs.  Edrington  answered  the  bill ;  she  stated  that  the  widow  of 
Jesse  S.  Brown  had  conveyed  her  right  of  dower,  in  the  land  sold, 
to  Mr.  Edrington  ;  that,  as  the  widow  of  Mr.  Edrington,  she  bad 
claimed,  and  the  Probate  Court  of  Yazoo  county  had  allotted  to 
her,  dower  of  one  third  of  the  dower  right  in  the  lands  of  Mrs. 
Brown,  which  she  claimed  to  hold  exempt  from  the  mortgage,  and 
prayed  that  her  iftterests  might  be  protected.  The  other  defendant 
noade  no  answer. 

Wilkinaon  and  Milesy  for  complainants. 

This  is  a  bill  filed  to  foreclose  the  administrators'  lien  for  the 
piirchase*money.     There  is  no  controversy  about  the  facts.     The 
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land  was  sold,  the  note  given  for  the  purchase-money  unpaid  ;  and 
a  sale  of  the  same  land,  in  payment  of  the  note,  is  all  that  is  asked. 
There  is  nothing  in  the  defence  of  Mrs.  Edrington  :  the  pur- 
chase by  her  husband  was  but  the  life  estate  of  Mrs.  Brown ;  an 
interest  not  subject  to  dower. 

R.  S.  Holt,  for  defendant  Edrington. 

The  facts  in  the  case  fully  proven,  show  an  unquestionable 
right  in  Mrs.  Edrington  to  that  portion  of  the  land  in  controversy 
which  was  assigned  her,  during  the  joint  lives  of  herself  and  Mrs. 
Brown.  She,  as  to  this,  is  clothed  with  the  rights  of  Mrs.  Brown, 
which  were  superior  to  the  claims  of  the  personal  representatives  of 
Jesse  S.  Brown. 

As  to  the  land,  therefore,  assigned  to  Mrs.  Edrington,  the  Court 
can  only  decree  the  sale  of  the  residuary  interest  after  the  termina- 
tion of  her  estate.  To  obtain  this  protection  of  her  interest,  is  the 
object  of  her  answer. 

Chancellor.  This  bill  is  61ed,  by  the  administrator  of  Jesse 
S.  Brown,  to  foreclose  the  statutory  mortgage,  given  by  our  laws, 
on  a  tract  of  land,  sold  by  him  under  an  order  of  the  Probate  Court 
of  Yazoo  county.  It  appears  that  Edrington*  who  became  the 
purchaser  at  that  sale,  has  since  died,  and  the  land  was  again  sold, 
as  his  property  ;  at  which  sale  the  present  holders  became  pur- 
chasers, with  full  notice  of  the  prior  lien  in  favor  of  the  complainants. 
It  also  appears  that  Mrs.  Brown,  the  widow  of  Jesse  S.  Brown, 
claimed  and  had  allotted  to  her  dower  in  the  land  thus  sold,  and 
that  Edrington  afterwards  purchased  her  dower  right  therein.  Upon 
the  death  of  Edrington,  his  widow  claimed  and  had  allotted  her 
one  third  of  the  dower  right  so  purchased  by  her  husband  from  Mrs. 
Brown,  and  she  now  claims  to  have  that  right  protected,  under  any 
decree  that  may  be  made  in  this  case.  It  is  cleaf  that,  by  the  pur^ 
chase  of  the  right  of  dower  from  Mrs.  Brown,  Edrington  became 
thereby  clothed  with  a  vested  fee  simple  title  to  the  entire  tract  of 
land,  and  his  whole  estate  in  it  became  thereby  subject  to  the  oper- 
ation of  the  statutory  mortgage.  Here  was  a  union  of  the  life 
estate  and  the  estate  in  remainder,  in  the  same  person^^hus  the 
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former  became  completely  merged  in  the  latter.  I  take  it  to  be 
well  settled,  that  a  purchase  by  a  mortgagor  of  an  outstanding  title  to 
the  land,  will  enure  to  the  benefit  of  the  mortgagee.  The  widow 
would,  perhaps,  be  entitled  to  dower  in  the  equity  of  redemption  of 
her  husband,  upon  paying  a  ratable  proportion  of  the  money  due  on 
the  mortgage.  But  this  she  does  not  ask.  She  asks  to  be  endowed 
of  the  life  estate  her  husband  purchased  in  the  land,  after  the  statu- 
tory mortgage  took  effect.  I  have  already  shown  that  this  life 
estate  became  merged  in  the  fee,  and  was  thus  made  subject  to  the 
mortgage.  But  if  it  were  possible  to  consider  a  life  estate  separate 
from  the  remainder,  after  they  were  both  united  in  the  same  person, 
still  it  is  evident  that  the  widow  could  have  no  claim  to  dower  in 
the  life  estate.  The  wife  is  dowable  only,  at  common  law,  out  of 
an  estate  of  inheritance,  of  which  the  husband  was  seised,  either  at 
his  death  or  during  coverture  ;  and  our  statute  has  made  no  change 
in  this  particular.  A  mere  life  estate  is  not  the  subject  of  dower. 
Both  the  freehold  and  the  inheritance  must  unite  in  the  husband,  in 
order  to  entitle  the  wife  to  dower.  4  Kent^s  Com.  39.  I  am  of 
opinion  that  the  complainants  are  entided  to  foreclose  the  mortgage 
against  the  claim  set  up  to  dower. 

Let  a  reference  be  made,  to  ascertain  the  amount  due  on  the 
purchase.  * 
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A  party  having  a  Talid  defence  to  a  portion  of  the  amoant  of  a  jadgment  at  law  ftgaintt 
him,  cannot  hare  an  injunction  for  the  whole  amount  of  the  jadgment. 

A.  having  made  a  payment  upon  a  note,  which  is  credited  upon  the  back  of  it,  being  sued 
at  law  upon  the  note,  permits  judgment  to  be  rendered  against  him  for  the  whole 
amount  of  the  note,  without  pleading  payment,  or  calling  the  attention  of  court  and 
jury  to  the  credit  on  the  back  of  the  note,  is  not  entitled  to  relief  in  a  court  of  equity. 

A  parly  having  a  valid  legal  defence,  which  by  gross  negligence  he  failed  to  make  at  law, 
cannot  be  heard  to  make  it  in  a  court  of  equity. 

This  case  was  submilted  to  the  Chancellor,  upon  a  motion  to 
dissolve  the  injunction  granted  in  the  case,  by  one  of  the  circuit 
judges  ;  the  motion  was  based  upon  the  want  of  equity  on  the  face 
of  the  bill. 

Potter^  for  tnotion. 

fV.  Yerger,  contra. 

Chancellor.  The  Commissioners  of  the  Sinking  Fund  ob- 
tained a  judgment  at  law  against  the  complainant,  Patrick,  and 
his  sureties,  upon  a  note  made  in  the  year  1838,  for  the  sum  of 
$4,500*00,  bearing  ten  per  cent,  interest,  being,  as  expressed  on 
the  face  of  the  note,  for  a  loan  of  money.  On  the  6lh  of  July,  1839, 
the  sum  of  $462*25,  was  paid,  being  all  the  interest  then  due,  and 
the  payment  was  credited  upon  the  back  of  the  note. 

On  the  22d  of  December,  A.  D.  1842,  judgment  was  obtained 
in  the  Circuit  Court  of  Hinds  county,  upon  the  note,  for  the  sum  of 
$6,652*52,  and  costs  of  suit,  being  the  principal  and  interest  due 
upon  the  note,  on  the  day  the  judgment  was  rendered. 

All  the  allegations  of  the  bill,  for  the  purpose  of  obtaining  the 
injunction  in  this  cause,  restraining  the  plaintiffs  in  the  judgment 
from  collecting  any  part  of  it,  are,  that  the  complainants  had,  on  the 
day  stated  above,  paid  the  sum  of  $462,  the  interest  then  due,  and 
that  they  had  not  been  allowed  the  credit. 

And  yet  a  circuit  judge  was  found,  who  enjoined  the  collection  of 
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$6,652*52,  because  the  complainants  had  not  been  allowed  a  credit 
of  $462,  to  which  they  averred  they  were  entitled. 

There  was  not  a  shadow  of  a  pretext  for  this  injunction  for  the 
whole  amount  of  the  judgment ;  and  I  think  none  even  for  the 
$462-25. 

In  looking  into  the  record  of  the  judgment  at  law,  I  find  the 
only  issue  presented  to  the  jury,  was  one  of  non  assumprit ;  there 
was  no  plea  of  payment  or  off-set.  I  have  not  entered  into  a  calcu- 
lation to  ascertain  whether  or  not,  in  point  of  fact,  this  $462  was 
credited  upon  the  note  and  allowed  before  the  judgment  was  taken. 
Such  an  inquiry  is  not  necessary. 

To  entitle  him  to  have  made  the  defence  at  law,  he  was  bound 
to  have  plead  the  payment,  or  called  the  attention  of  the  court  and 
jury  to  It,  if  credited  on  the  back  of  the  note,  under  the  issue  then 
before  the  jury.  He  did  not  do  so,  and  he  shall  not  be  permitted 
to  make  it  here. 

He  shows  a  degree  of  gross  negligence  that  shuts  the  doors  of 
this  Court  to  his  entrance  here,  and  excludes  him  from  being  heard 
opon  the  subject.  He  made  no  defence  at  law;  he  might  have 
done  so.  I  cannot  allow  him  to  renew  and  protract  a  controversy 
here,  which  he  might  and  should  have  settled  there. 

Let  the  injunction  be  dissolved. 


112        SUPERIOR  COURT  OF  CHANCERY. 

Stacy  V.  Barker,  et  al. 


DECEMBER  TERM,  1843. 
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In  a  bill  filed  to  ibreclose  a  mortgage,  upon  property  which  has  passed  by  sale  from  ihm 
mortgagor  into  the  possession  of  third  persons,  it  is  not  necessary  to  allege,  in  the 
bill,  that  the  persons  in  possession  had  notice  of  the  mortgage. 

That  a  party  is  a  bona  fdc  purchaser  without  notice  is  porely  a  matter  of  defence,  and 
mast  be  set  up  by  the  party  who  would  avail  himself  of  it,  whether  notice  be  charged 
or  not. 

Where  a  bill  is  filed  to  enforce  a  mortgage  on  property  in  the  hands  of  persons  in  posses- 
sion of  the  property,  by  title  derived  from  the  jnortgagor,  the  allegation  that  they  hold 
by  ^^  aprettrndedpurchaae^^^  is  equivalent  to  a  charge  of  notice  of  the  mortgage. 

Where  property  at  a  probate  sale  is  sold  in  Louisiana,  as  the  property  of  the  succession 
and  the  community  of  the  deceased  husband  and  of  his  wife,  and  a  mortgage  is  taken 
to  secure  the  purchase-money ;  in  a  bill  filed  by  the  administrator  of  the  husband  in 
Mississippi,  to  foreclose  the  mortgage,  on  the  property  which  has  been  removed  into 
Mississippi,  the  wife  of  the  intestate  is  a  proper  party. 

The  complainant,  administrator  of  Charles  S.  Lee,  residing  in 
Louisiana,  alleges  that  Lee  departed  this  life  in  Mississippi,  in  1836, 
leaving  a  large  estate  of  movables  and  immovables  in  Louisiana, 
as  also  some  estate  in  Mississippi.  That  on  the  23d  July,  1840, 
complainant  was  appointed  administrator  of  said  Lee,  by  the  Pro* 
bate  Court  of  Concordia,  in  Louisiana,  and  quali&ed  and  took  the 
oaths,  &c.;  and  that  at  the  March  term,  1841,  of  the  Probate  Court 
of  Adams  county,  Mississippi,  he  was  duly  appointed  administrator 
in  this  State.  Complainant  alleges  that,  prior  to  the  grant  of  letters 
of  administration  to  him  as  aforesaid,  a  sale  of  a  certain  portion  of 
said  estate  was  made  on  the  29th  March,  1837,  by  virtue  of  an 
order  of  the  Parish  Court  of  Concordia  ;  that  in  said  order,  said 
estate  was  described  as  belonging  to  the  succession  of  the  said 
Charles  S.  Lee,  deceased,  and  to  the  community  theretofore  exist- 
ing between  him  and  his  wife,  Mrs.  Ann  Lee,  residing  in  said  parish; 
that  at  said  sale,  the  negroes,  Ephraim,  Myers,  Peter,  Jones,  Jim, 
Harrison,  David, Washington,  Oscar,  Charles,  and  Jerry,  Keodrick, 
were  purchased  by  Samuel  Barker,  on  the  terms  made  known  at 
said  sale,  and  referred  to  hereafter,  at  the  following  prices:  Ephraim, 
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$1600;  Peter,  $1960;  Jim,  $1625;  David,  $1125;  Wash- 
ington, $1785;  Oscar,  $1915;  Charles,  $1645-;  Jerry  Ken- 
drick,  $625,  amounting  in  all  to  $12,180.  That  said  sale  was 
made  on  the  following  terms  :  ^'  7  per  cent,  of  the  amount  of  the 
purchase-money,  cash  on  the  day  of  sale — the  balance  in  four  equal 
annual  instalments  ;  the  purchasers  to  give  their  promissory  notes 
with  at  least  two  approved^  indorsers,  and  a  special  mortgage  re- 
served u|)on  the  slaves  until  final  payment ;  all  of  said  notes  to  be 
payable  at  the  office  of  the  Judge  of  the  Parish  of  Concordia,  and 
to  bear  interest  at  10  per  cent,  per  annum  after  maturity  ;  it  being 
understood,  however,  that  the  payment  of  10  per  cent,  is  not  to 
give  the  purchasers  the  right  of  delaying  payment  after  maturity — 
one  fourth  to  be  payable  in  one  year,  another  in  two  years,  another 
in  three  years,  and  another  in  four  years,  from  the  date  of  sale." 

That  Barker  was  present  at  the  sale  and  paid  7  per  cent,  on  his 
purchase,  and  executed  his  four  promissory  notes,  payable  one, 
two,  three,  and  four  years  after  date,  each  for  the  sum  of  $2,831*85, 
at  the  office  of  the  Parish  Judge  aforesaid,  to  the  order  of  Walter 
Smith,  and  by  him,  Alexander  L.  Russell  and  A.  G.  Berren,  in- 
dorsed ;  which  said  notes  were  paraphed  with  the  act  of  mortgage, 
which  was  then  and  there  executed  by  said  Barker  and  his  securi- 
ties, for  the  purpose  of  securing  said  promissory  notes,  and  were 
duly  and  legally  acknowledged  and  recorded  in  the  Parish  of  Con- 
cordia, according  to  the  laws  of  Louisiana. 

Complainant  alleges  that  conventional  interest  of  10  per  cent,  is 
lawful  in  Louisiana  ;  that  by  virtue  of  his  appointment  of  adminis- 
trator, and  the  transfer  to  him  by  the  Parish  Judge,  he  has  become 
tbe  lawful  bolder  of  said  notes  ;  that  payment  has  been  demanded 
and  refused,  and  the  notes  duly  protested,  &c. ;  that  Barker,  with- 
out authority,  and  without  the  knowledge  or  consent  of  complainant, 
or  of  the  Judge  of  the  Parish  of  Concordia,  fraudulently  removed 
tbe  slaves  purchased  by  him,  into  tbe  county  of  Jefferson,  Missis- 
sippi, where  they  remain,  except  one  who  has  died,  and  one  who 
has  gone  to  parts  unknown  ;  that  Barker  is  insolvent,  and  has  gone 
to  parts  unknown ;'  that  Smith  has  gone  to  Texas,  and  that  Russell 
and  Berren  reside  in  Louisiana,  and  are  insolvent.  That  by  virtue 
of  tbe  non-payment  of  said  notes,  the  right  of  coipplaipant  to  have 
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the  slaves  aforesaid  sold  to  satisfy  said  notes,  became  absolute  ; 
that,  of  the  slaves  so  mortgaged,  Jim,  Harrison,  Washington, 
Charles,  and  Jerry,  Kendrick,  are  in  the  possession  of  John  Hall, 
in  Jefferson  county,  as  agent  of  the  New  Orleans  Canal  and  Bank- 
ing Company,  who  claim  to  bold  them  under  a  pretended  purchase 
from  Barker  ;  that  Ephraim,  when  last  beard  from,  was  in  the  pos- 
session of  G.  J.  Martin,  in  Jefferson  county,  who  also  claims  under 
a  pretended  purchase  from  Barker  ;  that  Oscar  is  in  possession  of 
Samuel  Scott,  of  Jefferson,  and  that  his  name  has  been  changed  to 
Mitchell ;  that  David  is  in  possession  of  Lewis  W.  Danger6eld,  of 
Jefferson,  both  of  which  said  Scott  and  Dangerfield  claim  to  be 
purchasers  from  Barker  ;  that  the  other  slaves  are  either  dead  or 
removed  to  parts^  unknown,  &c. 

Complainant  charges  that  Barker  had  no  right  to  sell  the  slaves, 
or  any  of  them,  and  that  his  attempt  to  do  so  was  a  fraud  upon  com- 
plainant, and  upon  the  mortgage,  which  was  notice  to  all  the  world  ; 
and  that  all  such  pretended  sales  are  void.  That  said  slaves  would 
not  now  sell  for  half  the  sum  due,  and  that  the  parties,  in  whose 
possession  they  are,  refuse  to  deliver  them  up.  It  prays  for  mfrpcena, 
answers,  and  injunction  to  restrain  the  removal  of  the  negroes,  &c., 
and  for  a  foreclosure  and  sale  of  the  mortgaged  negroes,  &c. 

To  this  bill,  the  defendants,  Danger6eld  and  Scott,  demurred  for 
five  causes. 

First,  That  the  complainant  did  not  allege  whether  he  claimed 
the  right  to  recover  as  administrator,  "under  the  authority  of  the  Pro- 
bate Court  of  Adams  county,  or  under  the  authority  of  the  Judge 
of  the  Parish  of  Concordia. 

Second.  That  the  complainant  did  not  allege  that  the  promis- 
sory notes  mentioned  in  the  bill,  are  the  property  of  the  estate,  or 
that  he  is  entitled  as  administrator  of  the  estate  to  demand  and  re- 
ceive their  payment. 

Third.  Because  he  hath  not  shown  or  alleged  how  much  of  said 
notes  is  due  the  succession  of  Charles  S.  Lee,  and  how  much  the 
community  in  which  Mrs.  Lee  is  interested. 

Fourth.  Because  Mrs.  Lee  is  improperly  made  a  party  defend- 
ant to  the  suit. 

Fifth.     Because  die  bill  does  not  allege  that  the  defendants^ 
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Scott  and  DaDger6eld,  are  not  purchasers  for  a  valuable  considera- 
tioo  without  Dotice  of  the  mortgage. 

ElleU  and  Coleman^  for  Scott  and  Dangerfield. 

The  defendants  Scott  and  Dangerfield  demur  to  the  biU  ;  and  the 
ground  mainly  relied  on  is,  that  the  bill  does  not  show  that  they 
are  not  purchasers  for  valuable  conrideratioU',  or  that,  at  the.  time 
Ihey  respectively  purchased  the  negroes  in  their  possession,  they 
had  notice  of  the  existence  of  the  mortgage  in  Louisiana. 

The  bill  alleges  that  Barker,  after  his  purchase  at  the  sale  in 
Loubiana,  fraudulently  removed  the  negroes  to  Mississippi,  and  that 
Scott  and  Dangerfield  respectively,  hold  under  pretended  purchases 
firo  n  Barker. 

It  IS  contended  that  they  purchased  the  property  discharged  from 
the  lien  of  the  mortgage,  unless  it  had  been  lodged  for  record  m  the 
proper  office  in  this  State,  or  notice  of  its  existence  is  charged 
upon  them. 

Purchasers  for  valuable  consideration,  without  notice,  are  the 
objects  of  the  special  favor  and  protection  of  courts,  both  of  law  and 
equity,  and  all  purchasers  are  presumed  to  be  of  this  description, 
unless  the  contrary  is  shown  by  him  who  seeks  relief  against  them. 

Our  laws  give  effect  to  mortgages  and  deeds  of  tnist,  only  from 
the  time  when  they  ^^are  delivered  to  the  clerk  to  be  recorded.^^ 
How.  and  Hutch.  Dig.  344,  sec.  5. 

And  '^  every  deed  respecting  the  title  to  personal  property, 
which  by  law  ought  to  be  recorded,  shall  be  recorded  in  the  court 
of  that  county  where  the  property  shall  remam."  And  in  case  of 
removal  to  another  county,  by  permission  of  the  owner,  shall  be 
recorded  in  that  county  within  twelve  months,  or  be  void  as  to  pur- 
chasers, &c.,  ib.  sec.  4. 

The  provisions  of  the  act  are  rigid,  and  plainly  indicate  the  set- 
tifid  and  cherished  policy  of  this  State  on  the  subject  —  a  policy 
as  wise  as  it  is  severe  in  its  exactions. 

The  present  mortgage  can  only  be  sought  to  be  enforced,  in  the 
iaee  of  this  statute,  upon  the  principle,  that,  by  the  comity  of  na- 
ttODs,  the  law  of  the  domicil  of  the  party,  or  the  lex  loci  contrao 
te,  where  the  contract  is  not  tik^ie  at  the  place  of  domioil»  is  per- 
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mitted  everywhere  to  govern  tlie  construction  of  contracts  in  re- 
lation to  movable  property. 

This  rule  does  not  apply  to  immovable  property^  whether  its 
location  is  real  or  only  fictitious.     Story's  Confl.  S05,  §  371. 

Whatever  law  is  adopted,  the  whole  law  must  govern — in  re- 
gard to  what  is  movable  property  as  well  as  in  regard  to  the  proper 
construction  and  effect  of  contracts  relating  to  it. 

By  the  law  of  Louisiana,  slaves  are  immovable  property.  Civil 
Code,  p.  68,  art.  461. 

Recurring  then  to  the  laws  of  Louisiana,  for  the  construction  of 
this  contract,  we  6nd  that  it  was  a  contract  respecting  immovable 
property^  which,  by  the  comity  of  nations,  can  have  no  operation  in 
rem  beyond  the  jurisdiction  in  which  the  property  was  situated  ait 
the  time  of  the  contract.  Story's  Confl.  303-307  ;  Robinson  r. 
Bland,  2  Burr.  1079. 

But  it  is  not  so  clear,  that,  even  in  regard  to  movable  property, 
the  Court  ought  to  give  effect  to  a  priority  obtained  under  foreign 
laws,  against  purchasers  or  creditors,  in  the  county  where  the  prop- 
erty is  subsequently  found.  Judge  Story  says,  there  is  "wo  in- 
considerable conflict  of  opinion^^  on  the  subject.  Confl.  of  L. 
336,  §  402  a. 

The  Court  would,  therefore,  seem  to  be  at  liberty  to  adopt  the 
conclusion,  that  may  appear  most  enlightened  and  salutary.  And 
in  view  of  the  spirit  and  policy  of  our  registry  act,  it  is  thought  the 
Court  ought  not  to  hesitate  in  adopting  such  a  rule  as  will  best  give 
effect  to  that  policy.  « 

Again — *'  When  the  lex  lod  contractus,  and  the  lex  fori,  as  to 
conflicting  rights  acquired  under  the  laws  of  different  States,  come 
in  direct  collision,  the  comity  of  nations  must  yield  to  the  positive 
law  of  the  land."    2  Kent,  Com.  461,  3d  ed. 

Such  is  the  case  now  under  consideration.  The  parties  have 
conflicting  rights,  acquired  under  the  laws  of  different  States,  and 
the  complainant's  claim  can  only  be  sustained  at  the  expense  of  the 
positive  law  and  settled  policy  of  this  State. 

Real  estate  can  only  be  conveyed  or  charged  according  to  the 
law  of  the  place  where  it  is  situated.  If  a  particular  mode  of 
transferring  personal  property  was  required  to  be  observed  in  this 
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State,  it  would  be  as  necessary  to  pursue  it,  as  it  is  to  observe 
the  forms  of  the  law  in  the  sale  of  real  property. 

This  principle  is  settled  by  the  Supreme  Court  of  Louisiana. 
The  law  of  that  State  requires  a  delivery  of  possession  of  per- 
sonal property  in  order  to  a  transfer  of  title  as  between  the  parties. 
The  law  of  Virginia  does  not.  A  person  domiciled  in  Virginia, 
there  sold  a  ship,  which  at  the  time  was  in  New  Orleans.  Subse- 
quent to  such  sale  and  before  possession  was  delivered,  a  creditor 
in  New  Orleans  attached  the  vessel,  and  the  Court  refused  to  give 
efficacy  to  the  sale  in  Virginia,  because  it  was  not  perfected  as  re- 
quired by  the  laws  of  Louisiana.  Olivier  v.  Totonsj  14  Martin, 
93. 

Our  statute  has  not  provided  any  form  to  be  observed  in  the 
saU  of  chattels,  but  it  has  enacted,  that  ^'  all  morigages^^^  whether 
of  real  or  personal  property,  shall  take  eflect,  against  purchasers, 
only  from  the  time  of  delivery  to  the  clerk  for  record  ;  and,  in  refer- 
ence to  deeds  respecting  the  title  of  personal  property,  which  by 
law  ought  to  be  recorded,  has  required  the  record  to  be  made  in 
the  county  where  the  property  shall  remain. 

The  registry  acts  are  designed  for  the  benefit  of  purchasers^  to 
give  notice  of  incumbrances.  To  give  effect  to  a  foreign  unregis- 
tered incumbrance,  against  creditors  or  purchasers  in  this  State, 
would  confer  upon  strangers  privileges  denied  to'  our  own  citizens, 
and  would  greatly  impair  the  beneficial  operation  of  the  law. 

No  diligence  could  have  discovered  this  mortgage.  The  records 
were  silent.  It  slumbered  four  years  in  another  State,  and  is  now 
brought  forward  to  defeat  the  rights  of  those  who  purchased  in  ig- 
norance of  its  existence. 

It  is  therefore  submitted,  that  the  demiu'rer  to  the  bill  ought  to 
be  sustained 

Sanders  and  Price,  for  complainant. 

To  tlie  first  objection,  we  reply,  that  the  bill  shows  he  was  law- 
fully appointed  administrator  of  Lee,  in  Louisiana,  to  whose  suc- 
cession the  notes  and  mortgage  unquestionably  belong,  and  by  his 
ahowidg  the  letters  of  administration,  and  his  qualifying  as  such,  in 
this  State,  which  is  but  ancillary  to  his  appointment  in  Louisiana, 
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his  right  to  sue  here  as  administrator  of  said  Lee,  for  the  specific 
debt  secured  bj  said  sla?es,  which  pertained  to  the  succession  in 
Louisiana,  is  made  manifest ;  the  several  grants  are  but  the  acts  <^t 
different  sovereignties  confirming  the  general  right  and  title  of  ad- 
ministrator, and  in  this  Court  constitutes  a  unit,  and  which  can  onlj 
be  questioned  by  plea,  verified  by  oath.  See  How.  and  Hutch, 
p.  595,  sec.  32  ;  Story's  Confl.  of  Laws,  p.  422,  §  513. 

To  the  second,  we  say  the  whole  bill  exhibits  a  statement  of 
facts,  showing  the  said  notes  and  mortgage  to  be  the  property 
of  said  estate  of  Charles  S.  Lee,  and  that  be,  as  administrator 
thereof,  is  entitled  to  receive  the  payment.  (See  p.  4,  and  the 
latter  part  of  page  5,  of  bill.)  By  the  laws  of  the  State  of  Louis- 
iana, the  Parish  Judge  makes  inventories  of  successions  of  deceased 
estates,  and  after  the  inventories  are  furnished,  he  names  an  adminis* 
trator  to  manage  the  property  thereof,  and  obliges  him  to  give  good 
and  sufficient  security  for  the  fidelity  of  his  administration.  See 
Civil  Code  of  Louisiana,  title  Succession  — particularly  articles 
1033  and  1034.  The  administrator  thus  chosen  has  the  same 
powers,  and  is  subject  to  the  same  duties  and  responsibilities,  as  the 
curators  of  vacant  estates,  under  certain  modificaticMis.  Same 
book,  art.  1042.  Curators  of  vacant  estates  are  bound  to  take  care 
of  the  effects  submitted  to  them,  as  prudent  administrators,  and  to 
render  an  exact  and  faithful  account  of  the  revenues  they  produce. 
The  curators  of  vacant  successions  and  of  absent  heirs,  act  in  their- 
names  and  quality,  in  all  contracts  or  other  proceedings  in  which  the 
succession,  or  the  heirs  which  they  represent,  are  interested  ;  and 
appear  in  all  suits,  in  which  they  are  obliged  to  act  in  that  capacity, 
either  as  plaintiffs  or  as  defendants.  Same  book,  articles  1140  to 
1146. 

In  Louisiana,  the  administrator  represents  the  movable,  as  well 
as  immovable,  property,  and  the  heir  has  no  interest  until  he  ac- 
cepts the  succession,  for  he  may  renounce  it.  Same  book,  title 
Succession;  also,  Story's  Confl.  of  Laws,  pp.  417,418,  and  419. 

To  the  third  and  fourth,  we  say  :  in  this  proceeding,  the  whole 
property  claimed  belongs  to  the  succession  of  Charles  S.  Lee. 
The  community  is  an  incident  growing  out  of  it,  regulated  and 
governed  by  the  peculiar  laws  of  Louisiana.     The  making  Mrs. 
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Ann  Lee  a  party,  was  because,  id  the  process  verbal  of  the  sale 
aod  mortgage,  the  property  is  described  as  it  is  in  the  bill,  ^^as  6e- 
l^nging  t»tlu  succession  of  the  said  Charles  S.  Ltt^  deceased^  and 
to  the  communiiy  heretofore  existing  between  him  and  his  wfe^ 
Mrs.  Jinn  JLee."  (See  page  first  of  Exhibit  C.)  Succession  is 
the  transmission  of  the  rights  and  obligations  of  the  deceased  to 
his  heirs.  Civil  Code,  art.  8$7.  Community  property  consists  of 
all  the  efiects  of  which  the  husband  has, the  administration  and  en- 
joyment, either  of  right  or  in  fact,  of  the  produce  of  the  reciprocal 
industry  and  labor  of  both  husband  and  wife,  and  of  the  estates 
which  they  may  acquire  during  the  marriage,  either  by  donation 
made  jomtly  to  them  both,  or  by  purchase,  or  in  any  other  similar 
way,  even  though  the  purchase  be  only  in  the  name  of  one  of  the 
two,  and  not  of  both  ;  because,  in  that  case,  the  period  of  time  when 
the  purchase  is  made  is  alone  attended  to,  and  not  the  person  who 
made  the  purchase.  Same  book,  sec.  4,  and  particularly  article 
2371. 

The  principle  is  too  familiar  to  require  authorities,  that  all  per- 
sons m  interest,  made  to  appear  so  by  the  bill,  or  any  exhibit,  are 
necessary  parties.  If  she  chooses,  she  can  assert  her  community 
here,  or  abide  her  rights  in  Louisiana. 

To  the  fifth,  we  reply,  that  the  demurring  defendants  must  look 
to  chose  from  whom  they  purchased,  for  protection  ;  they  are  in 
no  belter  condition  than  their  supposed  vendor.  Barker.  The  bill, 
however,  does  not  admit  or  deny  a  purchase  of  said  slaves  by  de- 
fendants ;  it  only  alleges  that  they  hold,  under  some  pretended  pur- 
chase, from  Barker.  It  charges,  that  the  negroes  were  mortgaged 
in  Louisiana,  and  were  removed  to  this  State  without  his  knowledge 
or  consent,  and  without  the  knowledge  or  consent  of  the  Parish 
Judge  —  who  made  the  sale  with  special  mortgage.  The  complainant 
in  this  case  did  not  know  the  slaves  were  in  Mississippi,  they  were 
unlawfully  moved  into  it  ;  the  mere  introduction  of  slaves  into  the 
State,  without  the  knowledge  or  consent  of  the  owner,  efi^ects  no 
change  of  property.  The  rights  of  the  parties  at  the  place  from 
uvUch  they  were  removed  remain  the  same,  until  time,  and  time 
alone,  interposes  a  bar  to  their  recovery.     Whatever  force  the  ob- 
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jection  may  have  upon  the  transmission  of  properly  in  this  State, 
on  general  principles,  it  can  have  none  in  this  case. 

The  defendant's  solicitors  have,  in  their  brief,  taken  other  objec- 
tions than  those  contained  in  the  demurrer ;  which  we,  however, 
regard  as  alike  untenable,  if  no  other  objection  existed  against 
them. 

The  first  is,  that  the  mortgage  set  up  by  complainant  was  not 
recorded  in  this  Stater.  Neither  law  nor  equity  require  unreasonable 
things.  If  Barker,  the  purchaser  with  special  mortgage,  removed 
the  slaves  from  Louisiana  to  this  State  unlawfully,  and  without  the 
knowledge  or  consent  of  the  complainant,  or  of  the  Parish  Judge 
(who  alone  represented  the  succession  of  the  deceased),  how  pre- 
posterous, to  require  that  they  should  have  the  mortgage  recorded 
here  !  Upon  the  same  principle,  if  any  felon  were  to  steal,  or 
debtor  run  off,  with  property  from  a  sister  State,  which  had  been 
incumbered  by,  or  conveyed  in,  mortgage,  and  bring  it  here  and  sell 
it  for  a  valuable  consideration  without  notice,  such  purchaser 
could  hold  against  the  rightful  owner,  unless  he  could  keep  pace 
with  the  felon  or  fleeing  party.  We  know  of  no  such  rule  or  prin- 
ciple. 

The  authorities  referred  to  by  defendant's  counsel,  in  regard  to 
the  conflict  of  laws,  can  have  no  application  to  this  case,  for  there 
is  no  conflict  in  the  case  ;  the  complainant  shows  a  perfect 
title  or  right,  save  the  equity  of  redemption  of  defendant  Barker. 
They  hold  under  him,  and  in  equity  are  subrogated  to  his  rights  ; 
beyond  that,  if  the  allegations  of  complainants'  bill,  are  true,  which 
are  admitted  by  the  demurrer,  they  have  none.  We  therefore 
insist  that  it  be  overruled,  and  that  they  be  required  to  answer 
within  reasonable  time. 

Chancellor.  The  only  facts  which  I  deem  it  necessary  to 
notice,  in  connection  with  the  demurrer,  are  these.  In  the  year 
1840,  Charles  S.  Lee  died  in  this  State,  leaving  a  large  estate,  situ- 
ated partly  in  this  State,  and  partly  in  Louisiana.  The  complainant 
took  administration  upon  said  estate,  both  here  and  in  Louisiana. 
A  number  of  negro  slaves  belonging  to  said  estate,  were  sold  by 
the  order  of  the  Probate  Court  of  the  latter  State,  at  which  sale 
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the  defendaot  Barker  became  a  purchaser  to  the  amount  of  upwards 
of  twelve  thousand  dollars,  and  gave  his  several  promissory  notes 
thereon,  together  with  what,  by  the  laws  of  that  Slate,  is  called  a 
ipeeial  mortgage,  to  secure  the  payment  of  the  notes.  The  bill 
states  the  failure  of  Barker  to  pay  his  several  notes,  and  alieges 
that  be  fraudulently  removed  the  slaves  so  purchased  and  mort- 
gaged, into  this  State,  and  that  some  of  them  are  now  in  the 
liands  of  the  other  defendants,  who  claim  them  by  virtue  of  some 
pretended  purchase  from  Barker,  and  prays  that  the  mortgage  may 
be  enforced  against  the  slaves,  so  transferred  by  Barker.  The 
defendants,  Scott  and  Dangerfield,  have  demurred,  and  have  as- 
signed different  causes.  The  one  principally  relied  on,  is,  that 
the  bill  does  not  allege  that  these  defendants  had  any  notice  of 
the  existence  of  the  mortgage  at  the  time  of  their  purchase. 
This,  I  apprehend,  was  altogether  unnecessary.  It  is  sufficient 
that  the  complainant  shows  the  existence  of  a  mortgage  upon  the 
property  ;  his  rights  to  enforce  it  will  be  presumed,  until  the  con- 
trary is  shown.  That  a  party  is  a  bona  fide  purchaser,  without 
notice,  is  purely  a  matter  of  defence,  and  must  be  set  up  by  the 
party  who  would  avail  himself  of  it ;  whether  notice  be  charged  on 
the  other  side  or  not.  Gallatian  v.  Cunningham^  8  Cow.  374. 
I  apprehend  that  it  is  not  necessary  for  the  complainant,  in  such 
cases,  to  charge  notice  before  it  is  denied  on  the  other  side  ;  but  if 
it  were  Qtherwise,  I  should  be  inclined  to  regard  the  allegation, 
that  the  defendants  hold  by  a  pretended  purchase,  as  equivalent 
to  such  a  charge.  What  would  be  the  effect  of  such  a  defence,  in 
t  case  so  peculiarly  circumstanced .  as  the  present,  is  a  question 
about  which  it  is  unnecessary  to  intimate  any  opinions  in  the  pres- 
ent aspect  of  the  case.  I  have  qo  doubt,  that,  so  far  as  the 
complainant's  title  to  sue  is  concerned,  he  shows  sufficient  to 
authorize  him  to  maintain  the  suit  in  his  character  of  administrator  in 
this  State.  I  have  as  little  doubt,  that  Mrs.  Lee  is  a  proper  party 
to  the  bill.  Let  the  demurrer  be  overruled,  with  leave  to  the 
defendants  to  answer  in  thirty  days. 

VOL.  I.  14 
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A  mere  motion  in  Court,  to  dissoWe  ao  injuDclion  granted  in  a  case,  is  not  that  fonnal 
entry  of  appearance,  which  will  authorize  the  complainant  to  take  a  pro  confeaao^  against 
the  party  making  the  motion. 

To  justify  the  complahiant's  taking  his  bill  for  confessed,  process  most  either  have  been 
served  upon  the  other  party,  or  his  appearance  oa  a  defendant  to  the  cause  formally 
entered  of  record. 

There  are  no  regular  appearance-days  filed  by  the  rules  of  this  Court ;  a  party  desirous 
of  entering  his  appearance  can  do  so,  at  any  time  while  the  Court  is  in  session,  by  mak- 
ing his  application  and  having  it  entered  of  record. 

A  MOTION  was  made  in  this  cause,  to  set  aside  the  pro  confess 
heretofore  entered  against  the  defendant,  Joseph  Nichols,  because 
be  had  never  been  served  with  process,  and  no  special  appearance 
had  been  entered  for  him.  Upon  examination  of  the  general 
docket,  it  appeared,  that  the  subpoena,  as  to  Nichols,  was  returned, 
not  found  ;  but  that,  upon  motion  on  a  former  day  of  the  Court,  the 
injunction  originally  granted  in  the  cause  had  been  been  dissolved. 

Mr.  »A,  J.  Paxton  contended,  that  this  was  such  an  appearance 
as  would  entitle  the  complainants  to  take  the  bill  for  confessed. 

Mr.  Smedes  was  stopped  from  arguing  in  behalf  of  the  mo- 
tion. 

By  the  Chancellor.  The  motion  must  be  granted.  The 
appearance  of  the  defendant,  in  making  a  motion  to  dissolve  an 
injunction  pending  against  him,  is  not  of  itself  such  an  appearance 
as  will  justify  the  taking  a  prq  confesso  against  him.  A  bill  can 
only  be  taken  for  confessed  where  process  has  been,  in  the  proper 
way,  and  in  sufficient  time,  executed,  or  where  the  party  defend* 
ant  enters  his  appearance. 

An  appearance  is  the  first  act  of  the  defendant  in  Court,  and  is 
either  voluntary  or  compulsive  ;  a  service  of  process  is  not  of  itself 
an  appearance,  but  the  practice  in  England,  in  the  courts  of  King's 
Bench  and  Common  Pleas,  was  to  enter  the  appearance  of  record, 
before  other  steps   were  taken  in  the  case ;   and  in   the   King^s 
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Bench,  a  voluntary  appearance  xeas  of  no  effect,  unless  the  plain- 
tiff's attorney,  within  fourteen  days  after  such  appearance,  sued  out 
a  writ  of  laHtcU^  or  bill  of  Middlesex,  where  the  defendant 
resided  in  that  county.  1  Salk.  8. 

By  the  common  law  rule,  a  common  appearance  could  be 
entered  by  the  defendant,  or  his  attorney,  provided  the  latter  had 
the  king's  special  u>arranij  or  by  tortf,  or  letters  patent.  It  could 
be  entered  by  the  defendant  at  his  own  instance,  or  in  consequence 
of  a  rule  of  court  or  judges  order,  for  discharging  him  out  of  cus- 
tody, on  filing  or  entering  it.  It  is  only  by  statute  (West.  2,  13 
£dw.  10),  in  England,  that  a  general  liberty  is  given  to  parties  of 
appearing  by  attorney.  They  were  anciently  appointed  in  Court, 
when  actually  present,  but  they  are  now  usually  appointed  out  of 
Court,  by  warrant  of  attorney,  which  should  regularly  be  in  writing  ; 
but  an  authority  in  parol  is  said  to  be  sufficient  to  support  a  judg- 
ment- 1  Tidd's  Practice,  92. 

Ab  appearance  by  the  party  defendant,  could  only  be  made  by 
a  formal  entry  of  common  bail,  rs  it  was  termed  with  the  filacer  j 
who  is  so  called  from  the  files  of  the  custos  brevium,  of  his  appear- 
ance, and  afterwards  his  appearance  was  entered  in  Court  upon  a 
certain  day,  called  the  appearance-day  or  dies  amoris,  which  was 
the  day  given  ex  gratia  curicB,  for  the  defendant's  appearance  ;  by 
the  present  practice,  in  England,  the  first  and  last  days  of  every 
term,  are  days  of  appearance. 

An  appearance,  whether  compulsive  or  voluntary,  signifies  the 
defendant's  signing  common  or  special  bail ;  and  there  could  be  no 
appearance  in  any  other  mode,  when  made  without  the  interven- 
tion of  an  attorney. 

It  will,  from  this  sketch  of  the  mode  of  entering  an  appearance, 
be  at  once  apparent,  that  a  mere  motion  in  Court  to  dissolve  an 
injuDCtioD,  is  not  that  formal  entry  of  appearance  which  is  required 
by  the  old  common  law,  and  which  is  still  the  law  of  this  Court,  so 
far  at  least  as  the  formal  entry  of  the  party  of  his  appearance  as 
defendant  in  the  case,  is  required  to  be  inserted  in  the  record. 

There  are  no  regular  appearance-days  fixed  by  the  rules  of  this 
Court,  and  a  party  desirous  of  entering  his  appearance,  can  do  so 
at  any  time,  while  the  Court  is  in  session,  by  making  the  application, 
and  having  it  entered  of  record. 
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W.  M.  Gwin  v.  W.  P.  Stonk. 

A  bill  may  be  taken  for  confessed,  even  thoagb  the  exhibits  to  the  bill  are  not  filed. 

Iir  this  case  the  bill  had  been  filed  without  its  exhibits  ;  on  the 
return  of  process  ^^  executedj^^  the  coiDplaioant  took  the  bill  for 
confessed,  and  a  motion  was  made  to  set  aside  tlie  pro  confesso^ 
upon  affidavit. 

Judge  Thompson,  however,  desirous  of  settling  a  point  of  prac- 
tice, inquired  whether  a  party  complainant  has  a  right  to  take  a  pro 
confesso  before  the  exhibits  to  his  bill  are  filed  i 

B7  the  Chancellor.  I  can  have  no  doubt  of  it ;  the  exhibits 
are  matters  entirely  of  evidence  :  they  come  properly  for  the  con- 
sideration of  the  Court  at  the  final  hearing,  and  have  no  connection 
with  the  taking  of  the  pro  confesso.  That  can  always  be  taken, 
upon  service  of  process,  or  the  appearance  of  the  party,  in  the 
mode  prescribed  by  law. 
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A  fehMiing  will  be  granted,  as  a  genend  rale,  when  the  party  applying  haa  complied 
aUkUy  with  the  role  of  the  Court,  in  procuring  the  certificate  of  two  reapectable  coon- 
aol  an  aopport  of  it,  bnt  not  otherwise. 

This  case  had  been  submitted  at  the  present  term  of  the  Court, 
for  final  bearing,  and  the  Chancellor,  had  ordered  a  decree  against 
the  coroplaioant. 

A  motion  was  entered  upon  the  motion-docket  for  a  rehearing, 
accompanied  with  a  petition  ;  signed,  however,  only  by  the  com- 
plainant's solicitor. 

By  the  Chancellor.  A  petition  for  a  rehearing  will  never  be 
allowed,  unless  the  rule  requiring  two  respectable  counsel  to  certify 
that  they  have  examined  the  papers  and  think  the  case  should  be 
reinvestigated,  has  been  complied  with.  In  such  case  I  should,  as 
a  general  rule,  however  well  satisfied  I  might  be  with  my  former 
opinion,  not  hesitate  to  grant  a  reargument.  It  is^  not,  in  any  case, 
a  matter  of  right ;  but  in  the  exercise  of  that  discretion  with  which 
I  am  clothed,  I  shall  never  prevent  the  fullest  discussion,  or  refuse 
to  hear  additional  argument,  where,  in  the  manner  and  under  the 
guards  prescribed  by  the  rule  on  that  subject,  it  is  requested  of  me. 
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Where  a  vendee  takes  from  his  Tendor  such  title  only  at  the  Yendor  had,  he  cannot  after- 
warda,  for  mere  defect  in  title,  obtain  a  readaion  of  the  contract. 

Where  a  yeodee  comes  to  the  knowledge  of  a  fraud  ptactiaed  npon  him  in  the  nle  of 
property,  and  afterwards  continoes  for  a  series  of  years  in  the  use,  enjoyment,  and 
occupation  thereof,  without  taking  any  actire  measures  for  redress,  or  making  known 
any  diMatisfaction,  ontil  a  change  of  times  may  have  depreciated  its  raloe,  he  can 
have  no  relief  in  equity. 

A  court  of  equity  will  never  rescind  a  contract,  unless  the  parties  can  be  put  m  «toht  quo. 

Where  a  party  having  knowledge  that  he  has  been  defimaded,  proceeds  to  do  acts  in  con- 
firmation of  his  contract,  by  voluntahly  entering  into  a  new  engagement  concerning  it, 
he  will  be  held  thereby  to  have  waived  the  fraud,  and  to  have  renounced  that  relief 
which  he  might  otherwise  have  had  in  equity. 

The  abstract  and  brief,  prepared  by  L.  Sanders,  Jr.,  Esq., 
present  a  very  full  and  fair  statement  of  the  case,  and  have  been 
accordingly  adopted. 

The  bill  was  filed  on  the  9th  of  May,  1842. 

Sanders  and  Price,  for  complainant. 

The  bill  charges  that  on  the  14th  February,  1839,  the  defendants 
Martin,  Compton,  and  Lawton,  represented  that  they  were  a  com- 
mittee of  certain  persons  thereinafter  named,  styling  themselves  the 
Steam  Saw  Mill  and  Cotton  Press  Company,  at  Rodney,  Missis- 
sippi ;  that  said  company  were  the  owners  of  the  land  and  adjacent 
lands,  lots  of  ground,  described  thereinafter,  upon  which  a  certain 
grist  and  saw  mill  was  then  being  erected  and  partly  finished,  to- 
gether with  the  property,  real  and  personal,  thereto  belonging  and 
appertaining,  excepting  certain  machinery  for  a  steam  cotton  press. 
Complainant,  and  one  John  Chaney,  confiding  in  said  representa- 
tions of  said  Martin,  et  al.,  contracted  with  them  for  the  purchase 
of  said  property,  at  the  price  of  $4812 ;  a  memorandum  whereof 
was  then  reduced  to  writing  by  said  committee,  and  signed  by  them, 
copied  in  said  bill  and  the  original  filed,  marked  Exhibit  A,  which 
sells  to  said  Pintard  and  Chaney  ^^  all  the  right,  title,  interest,  prop- 
erty, claim,  and  demand,  either  in  law  or  equity,  that  the  said  com- 
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pany  bas  in  and  to  the  saw  and  grist  mill  now  partly  finished  ;  and 
aU  the  property,  both  real  and  personal,  thereto  belonging  or  in  any 
wise  appertaining,  excepting  the  machinery  for  a  steam  cotton  press; 
and  we  further  assign  and  transfer  to  said  Pintard  and  Chaney,  the 
bond  of  H.  M.  Bassett  to  said  company,  for  title  to  certain  prop- 
erty therein  mentioned  ;  also,  the  bond  of  Sarah  Calvit  for  title  to 
certain  property  therein  named  as  the  Greenwault  property."  The 
bonds  referred  to  are  filed  exhibits  B  and  C,  and  are  referred  to 
the  Court  as  the  best  explanation  of  them.  The  bill  shows  that  on  the 
4th  January,  1838,  Jacob  Greenwault,  since  deceased,  for  the  ex- 
pressed consideration  of  $8000,  secured  to  be  paid  by  J.  B* 
Warren,  G.  T.  Martin,  Fauver  and  Famsworth,  John  Goodin,  and 
Thomas  A.  Compton,  did  assign  and  set  over  and  transfer  all  the 
right,  title,  interest  and  claim,  and  demand,  mentioned  in  a  certain 
obligation  of  Sarah  Calvit,  meaning  Exhibit  C;  which  assignment  is 
made  Exhibit  D,  and  part  of  bill.  That  at  the  time  of  said  purchase, 
said  mill  was  erected  mainly  upon  and  across  the  eastern  end  of  said 
Commercial  street,  as  laid  ofif  by  the  incorporation  of  Rodney,  em- 
bracing a  few  feet  upon  lot  No.  1,  described  in  one  of  said  exhibits. 
It  was  bounded  on  the  N.  E.  by  a  bayou  emptying  into  the  Missis- 
sippi river,  which  bayou  was  considered  and  represented  by  said 
committee,  at  the  time  of  said  purchase,  as  appurtenant  and  consti- 
toting  a  part  of  said  mill  property,  and  was  and  is  in  fact  essential 
to  the  profitable  working  of  said  mill ;  that  on  the  north  of  said  mill- 
bdlding  there  is  a  strip  of  land,  of  about  25  feet  wide  and  45  feet 
deep,  extending  to  the  Mississippi  river,  over  which  there  is  and 
was  in  progress,  a  log^way  for  carrying  of  logs  used'  and  sawed  at 
said  mill ;  that  said  piece  of  land  was  represented  to  complainant 
by  said  committee,  at  the  time  of  said  purchase,  as  constituting  a 
part  and  parcel  of  said  mill  property  and  of  its  appurtenances  ;  that 
the  only  inducements  complainant  had,  at  the  time  of  said  purchase, 
were  the  anticipated  profits  of  working  the  same  as  a  saw  mill;  that 
the  only  source  of  a  supply  of  timber  to  said  miU  to  make  its  work 
profitable,  is  by  floating  it  on  the  Mississippi  river  and  landing  it  op- 
posite the  front  of  said  mill,  and  floating  the  same  into  said  bayou  ; 
wluch,  by  its  position  and  contiguity  to  said  mill,  aflfords  a  safe  and 
convenient  harbor  for  the  same,  and  is  absolutely  necessary  for  the 
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support  and  pro6table  working  of  said  mill.  Complainant  files  a 
rude  diagram  Exhibit  (E),  showing  the  position  of  said  mill,  and  lots 
and  streets  and  bayou,  and  parcel  of  gro^ind,  in  front  of  said  mill ; 
that  in  addition  to  the  said  sum  of  $4,812*50,  he  and  said  Chaney 
agreed  to  pay  to  said  committee,  for  and  on  behalf  of  said  company, 
the  further  sum  of  $15, 159* 52,  by  the  taking  up  and  paying  the 
following  claims  against  said  company:  one  note  to  Commercial 
Bank,  of  Rodney,  due  on  the  9th  July,  1838,  signed  by  Andrew 
Brown,  G.  T.  Martin,  A.  Famsworth,  Thomas  A.  Compton,  and 
J.  B.  Warren,  for  $2,562*27  ;  note  to  same,  by  same  parties,  due 
9-12  March,  1839,  for  $2,747*25;  notes  to  J.  Greenwault,  for 
$2500,  $2000,  and  $1500,  making  $6000  ;  to  H.  M.  Bassett,  due 
1  May,  1837,  for  $1125  ;  claim  of  J.  M.  Smith,  for  $1725  ;  a 
memorandum  of  which  Exhibit  F,  is  made  part  of  bill :  shows  diat 
said  mill  stock,  as  represented  by  said  committee,  is  in  fifty  shares, 
and  composed  of  the  following  named  persons  :  J.  M.  Smith,  4 
shares ;  J.  Goodin,  4  ;  G.  T.  Martin,  4 ;  Josiah  Lawton,  4  ; 
Fauver  and  Famsworth,  12;  John  Ducker,  7;  George  Overaker,  4  ; 
T.  A.  Compton  and  J.  B.  Warren,  4  ;  R.  B.  Rickets,  2  ;  Abn. 
Montgomery,  2;  Andrew  Montgomery,  1  ;  James  B.  Knight,  1, 
and  Charles  W.  Davenport,  1  share :  that  the  said  Fauver,  J.  M. 
Knight,  and  John  Ducker,  were  dead  at  the  time  of  making  said 
contract  by  complainant  and  said  Cbaney;  that  at  the  time  of  said 
purchase,  complainant  and  said  Cbaney  were  entirely  ignorant  of 
the  manner  of  the  association  of  said  company,  or  of  whom  it  was 
fully  composed  ; — but  confiding  in  the  fair  dealing  and  integrity,  and 
legal  knowledge,  of  the  said  committee,  he  and  said  Chaney  went  on 
to  improve  and  finish  said  mill,  at.  their  own  proper  costs,  and  did 
thereby  expend,  in  finishing  the  same,  the  sum  of  at  least  three-thou- 
sand five  hundred  dollars  ;  they  expended  in  permanent  and  lasting 
improvements,  and  necessary  repairs  on  the  house  on  said  Green- 
wault's  lot,  at  least  the  sum  of  five  hundred  dollars  ;  and  paid  the 
shareholders  the  following  sums  of  money:  G.  T.  Martin,  $449*40  ; 
George  Overaker,  $428  ;  J,  M.  Smith,  $227*03  ;  J.  W.  Daven- 
port, $1 12*30  ;  to  Andrew  Montgomery,  about  $200  ;  and  gave  to 
each  of  the  other  stockholders  (subsequently,  as  dates  show),  through 
said  committee,  their  notes  for  the  amounts  they  were  respectively 
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entitled  to  agreeably  to  the  terms  of  their  original  contract,  which  are 
either  outstanding,  or  on  which  judgments  have  been  obtained  against 
them,  and  hereinafter  shown  :  refers  to  exhibits  G,  H,  I,  and  J,  of 
those  taken  in  and  paid,  as  part  of  bill :  shows  how  the  said  claims 
were  adjusted  and  suits  instituted  by  the  l)plders,  and  complainant 
and  Chaney  becoming  bound  in  forthcoming  bonds,  &c.,  referring  to 
suits,  &c.;  the  purchase  of  land  of  said  Smith,  after  discovering 
that  a  portion  of  it  did  not  belong  to  said  company,  as  by  said  com- 
mitteestated  ;  the  contract  of  which  is  filed. 

Complainant  shows  that,  on  the  ISth  day  of  March,  1841,  he 
purchased  from  said  John  Chaney  his  entire  interest  in  said  mill 
property,  and  exhibits  the  written  evidence  thereof,  marked  M,  and 
made  part  of  bill.  Complainant  charges  that  he  never  had  occasion 
to  investigate  the  title  of  said  company  to  said  mill  property,  until 
some  time  after  his  purchase  of  the  said  interest  of  the  said  Chaney; 
that  he  was  directed  to  the  same  in  consequence  of  some  threats 
received  of  said  Smith,  one  of  said  company,  and  who  stood  by 
and  saw  complainant  purchase  the  same  and  make  lasting  and  valu- 
able improvements  thereon,  without  disclosing  to  him  the  condition 
of  the  title  of  said  property.  Complainant  expressly  charges  that 
the  said  mill  company  have  no  title  to  the  ground  upon  which  said 
miU  stands;  that  said  company  never  had  any  title  to  the  largest 
portion  of  the  ground  upon  which  it  stands^  either  in  law  or  equity; 
that  they  have  no  title  either  in  law  or  equity j  for  said  bayou^  or  said 
piece  of  land  between  said  mill  and  the  river ,  used  as  a  log-way. 
That  committee  at  the  time  of  the  said  sale  knew  that  they  had  no 
title  to  the  same,  but  fraudulently  and  unjustly  withheld  from  com- 
plainant and  his  then  partner,  Chaney,  all  information  in  regard  to 
said  deficiency  of  title  as  within  their  knowledge  ;  that  said  com- 
mittee at  the  ^time  of  said  sale  fraudulently  and  falsely  represented 
uoto  complainant,  that  they  had  full  power  and  authority  to  sell  said 
property,  when  in  truth  and  in  fact  they  had  no  sufficient  or  valid 
aothority  whatever  to  sell  or  dispose  of  the  same,  from  the  said 
members  of  said  company;  that  at  the  time  of  said  sale,  said  Knight, 
Ducker,  and  Fauver,  were  dead,  and  no  one  of  their  heirs  or  legal 
representatives  has  ever  authorized  the  said  Martin  and  others, 
acting  as  a  committee,  to  sell  said  property  for  them  ;  that  on  the 

TOL.  I.  16 


130  SUPERIOR  COURT  OF  CHANCERY. 

Pintard  v,  Martin,  et  al. 

— ■-  ^  II       ,  ,,■-,..  ,  , . 

14th  day  of  February,  1839,  there  were  judgments  in  the  circuit 
courts  of  Jefferson  and  Adams  county,  against  the  estates  of  said 
Thomas  A.  Compton,  said  Fauver  &  Farnsworth,  George  Over- 
aker,  Jeremiah  B.  Warren,  and  said  Ducker,  before  his  death, 
which  remain  due  and  unsatisfied,  and  which  severally  now  remain 
and  constitute  liens  upon  said  property,  if  they,  the  said  last  men- 
tioned stockholders,  or  said  company,  had  any  title  thereto  ;  that  at 
the  time  of  said  purchase  complainant  and  said  Chaney  were  wholly 
ignorant  of  any  such  judgments  or  liens,  and  never  discovered  the 
same  until  recently,  as  before  stated  :  shows  the  different  judgments 
recovered  and  the  bonds  signed  for  said  assumptions  and  levies 
made  upon  said  property,  and  charges  that  each  bond  so  signed  was 
at  the  instance  and  request  of  said  committee  ;  and  the  plaintiffs  in 
each  of  said  judgments  well  knew  that  the  bonds  were  signed  by 
comj)lainant  and  Chaney  solely  for  the  purpose  of  complying  with 
the  conditions  of  said  purchase,  believing  at  the  time  that  he  had 
acquired  a  full  and  complete  legal  and  equitable  title  in  and  to  said 
property,  and  did  not  discover  to  the  contrary  until  afterwards,  as 
before  stated.  Shows  also,  that  he,has  been  sued  for  the  recovery 
of  said  lots  and  land,  in  an  action  of  ejectment,  instituted  in  the 
circuit  court  of  Jefferson  county,  wherein  John  Doe,  on  the  de- 
mise of  John  Ives,  and  others  are  plaintiffs,  against  the  said  Green 
T.  Martin,  the  said  Chaney,  complainant,  and  others,  amongst 
whom  also  is  the  said  James  M.  Smith,  defendants  ;  by  means  of 
all  which  he  alleges  he  has  been  greatly  cheated  and  defrauded,  and 
has  sustained  great  loss  of  credit  in  and  about  his  business,  by  and  in 
consequence  of  his  being  unable  to  exhibit  and  show  title  in  said  prop- 
erty, or  in  those  from  whom  he  purchased  it;  or  if  such  persons  had 
any  title,  it  is  a  mere  equity,  laden  with  incumbrances  and  diffi- 
culties, that  complainant  knew  not  of  at  the  time  of  his  purchase,  and 
which  yfoM  be  unjust,  inequitable,  and  oppressive,  for  him  to  remove, 
if  indeed  the  same  were  practicable,  which  is  not  believed  by  him 
to  be  so  ;  and  in  consequence  of  which,  also,  he  is  unable  to  sus- 
tain and  obtain  that  credit  which  entered  into  the  essence  of  the 
original  purchase,  and  which  it  was  understood  and  known  by  all 
the  parties  to  said  purchase,  would  be  expected  and  looked  for  by 
complainant  and  said  Chaney,  at  the  time  of  making  the  same  ;  for 
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it  was  expressly  represented  by  said  parties  at  the  time,  that  should 
complainant  and  Chaney  be  unable  lo  meet  the  payments  by  the 
reasonable  profits  of  said  mill,  that,  with  the  improvements  which  he 
and  Chaney  should  put  upon  the  same,  and  in  truth  were  put  upon  it, 
they  would  be  able  to  sell  said  property  for  a  large  profit,  and 
thereby  be  enabled  to  pay  said  purchase*money;  but  in  consequence 
of  the  defect  and  utter  want  of  tide  in  same  by  said  company,  no 
one  is  willing  to  purchase  it  for  any  price  whatever,  as  known  to 
complainant ;  and  complainant  is  unwilling  to  hazard  either  more  of 
bis  capita),  or  labor,  or  industry  upon  it,  from  the  just  apprehension 
he  entertains  that  the  same  cannot  be  held  by  him,  or  a  good  title 
be  acquired  for  the  same ;  charges  fraud  and  insolvency;  makes 
each  one  in  interest  a  party;  prays  that  said  judgment  creditors  may 
be  enjoined  from  proceeding  in  said  judgments  (no  injunction  was  ever 
granted,  or  bond  executed);  that  the  defendants  answer,  &c.;  that 
said  committee  exhibit  their  title,  &c.;  and,  on  final  hearing,  prays 
this  honorable  court  to  decree  a  rescission  of  said  contract  with 
said  committee  and  said  J.  M.  Smith,  and  that  they  be  compelled 
to  take  back  said  property  purchased  as  aforesaid,  which  he  offers 
and  tenders  ;  perpetually  to  enjoin  the  judgment  holders  from  pro- 
ceeding on  said  judgments  as  against  him,  and  that  said  notes  out- 
standing be  surrendered  and  cancelled  ;  and  prays  a  decree  over 
against  said  Martin  and  the  mill  company,  for  the  aforesaid  sums  of 
money  paid  by  complainant  and  said  Chaney,  in  pursuance  of  said 
purchase,  together  with  the  aiAount  expended  in  making  improve- 
ments, &c.;  and  for  general  relief.  The  bill  is  sworn  to.  The 
defendant  Smith  has  filed  a  separate  demurrer  ;  no  other  defendant 
has  appeared.  And  this  cause  is  now  set  down  by  complainant,  on 
motion,  to  be  heard  upon  general  demurrer.  ^ 

If  the  allegations  of  the  bill  are  true,  we  have  no  doubt  that  a 
good  cause  for  equitable  jurisdiction  and  relief  is  made  out.  The 
fraud  is  strongly  charged ;  the  defect  of  title  clearly  stated ;  the 
importance  and  absolute  necessity  of  the  slip  of  land  next  the  river, 
and  of  the  bayou,  for  the  purpose  of  the  mill,  clearly  shown  ;  and  it 
is  also  shown  that  the  mill  itself  stands  upon  a  public  street  of  Rod- 
ney, the  tide  of  which  belongs  to  the  corporation  and  successors,  or 
the  people  of  the  place.     The  subjects  are  so  familiar  to  your 
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HoDor,  that  I  thiok  I  should  trespass  by  referring  to  general  princi- 
ples, no  particular  case  is  required  to  elucidate. 

J.  A,  Guernsey^  for  defendant  Smith. 

I  submit  the  following  points : 

1st.  That  Smith  does  not  appear  by  the  bill  to  have  been  a 
party  in  any  wise  to  the  original  contract  between  the  ^' commit- 
tee," and  complainant,  and  Chaney,  nor  to  the  bond  in  relation  to 
the  ^^  Greenwault "  property,  executed  by  Sarah  Calvit. 

2d.  That  Smith  should  not  be  held  accountable  for  any  alleged 
misrepresentations  made  by  said  '^committee." 

3d.  That  if  there  were  judgment  liens  upon  the  property, 
purchased  by  complainant  and  Chaney,  at  the  time  of  the  purchase, 
the  doctrine  of  ^''caveat  emptor ^^  fully  applied,  there  being  no 
warranty  of  title,  and  the  same  rule  applies  to  the  manner  in  which 
the  company  was  formed. 

4th.  That  Smith,  individually,  was  not  bound  in  law  or  equity 
to  notify  complainant  of  the  defect  in  the  title  derived  from  the 
*'  mill  company,"  through  the  committee. 

5th.  That  Smith,  as  an  individual,  cannot  in  any  way  be  held  to 
convey  to  complainant  a  right  of  way  over  his  individual  prop- 
erty, to  enhance  the  value  of^  or  even  to  render  valuable^  the 
property  conveyed  by  a  committee  of  an  informal  association,  of 
which  he  was  an  inconsiderable  member  ;  nor  can  he  be  held  to 
convey  such  right  of  way,  for  the  purpose  of  enhancing  the  value 
of  other  property,  bargained  by  himself  to  complainant  and 
Chaney,  when  the  property  so  bargained^  independent  of  that 
conveyed  by  the  committee,  is  not  to  be  affected  by  such  right  of 
way. 

Chancellor.  This  case  was  submitted  on  the  demurrer  of 
Smith,  one  of  the  defendants  thereto.  The  object  of  the  bill  is  to 
rescind  a  contract,  made  by  the  complainant,  with  three  of  the 
defendants,  representing  themselves  and  the  other  defendants  as 
the  owners  of  a  steam,  saw,  and  grist  mill,  situated  in  the  town  of 
Rodney.  The  grounds  upon  which  a  rescission  is  asked,  are  : 
1 .  That  the  defendants  had  no  title,  whatever,  to  any  part  of  the 
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ground  on  which  the  mill  is  situated.  2.  That  they  fraudulently  rep- 
resented as  included  within  the  boundary  of  the  mill  property,  a 
piece  or  lot  of  ground,  which  is  essential  to  its  value  and  enjoy- 
ment, but  which,  in  fact,  is  not  so  included.  3.  That  the  defendants, 
from  whom  he  bought,  had  no  power  to  bind  the  other  joint  owners 
of  the  property.  4.  That  an  action  of  ejectment  is  now  pending 
against  him,  under  a  title  adverse  to  tliat  of  hb  vendors.  As  to 
the  objection  for  want  of  title,  it  is  a  sufficient  answer  to  say,  that 
the  complainant  appears  to  have  accepted  a  mere  quitclaim,  by 
taking  a  conveyance  simply  for  such  title  as  the  defendants  had  ; 
he  can  have  no  relief,  therefore,  on  that  ground.  As  to  the  want  < 
of  power,  on  the  part  of  those  who  made  the  conveyance,  to  bind 
the  other  joint  owners,  even  if  authority  was  wanting,  it  is  ap- 
parent, firom  the  statements  of  the  bill,  that  the  other  owners,  or 
partners,  subsequently  recognized  the  validity  of  such  sale  by  acting 
under  it,  taking  the  bene6t  thereof,  and  performing  such  other  acts  of 
recognition,  as  would  bind  them,  at  least,  in  a  court  of  equity. 
The  complainant's  only  claim  to  relief  rests  upon  the  allegation  of 
fraud.  In  addition  to  the  charge  of  fraud  upon  all  the  defendants, 
it  is  specially  charged  against  the  defendant  Smith,  that,  although  he 
was  one  of  the  joint  owners  of  the  mill  property,  so  purchased  by 
the  complainant,  he  afterwards  set  up  a  separate  claim  in  himself, 
to  a  part  of  the  land  which  had  been  falsely  represented  as  included 
in  said  purchase.  It  appears,  that  the  complainant  then  purchased 
the  dispute;d  portion  from  Smith,  took  from  him  a  mere  quitclaim 
deed,  and  gave  his  note  for  the  amount  agreed  on,  including  also 
Smith's  share  of  the  purchase-money  agreed  to  be  paid  to  him, 
under  the  first  sale.  The  complainant  now  asks  to  rescind  both 
contracts,  and  to  enjoin  the  collection  of  the  money  due  on  the 
note.  It  is  apparent  from  the  bill,  that  he  has  been  in  the  posses- 
sion and  use  of  the  property  since  February,  1839  ;  and  it  is  quite 
clear,  that,  as  early  as  February,  1840,  when  he  was  advised  of 
Smith's  claim,  and  purchased  the  same,  he  must  have  then  become 
acquainted  with  the  nature  and  extent  of  the  fraud,  if  any,  which 
bad  been  practised  upon  him  in  his  first  purchase  ;  and  yet  we  find 
bim,  at  that  point  of  time,  waiving  any  vice  that  may  have  infected 
the  original  contract,  by  renewing  bis   obligation  relating  thereto, 
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SO  far  as  Smith  was  concerned,  and  then  remaining  quiet  for  more 
than  two  years  before  filing  his  bill,  or  instituting  any  active 
measures  for  relief,  against  the  alleged  fraud.  These  facts  appear 
from  the  bill,  and  accompanying  exhibits,  and  are  therefore  proper 
subjects  for  notice  under  the  demurrer.  Whether  they  amount  to 
a  waiver  of  the  alleged  fraud,  and  a  confirmation  of  the  original 
agreement,  is  the  question  to  be  decided.  I  think  it  may  be 
safely  laid  down  as  a  rule  of  equity,  that  where  one  comes  to  the 
knowledge  of  a  fraud  practised  upon  him,  in  the  sale  of  property, 
and  afterwards  continues  for  a  series  of  years  in  the  use,  enjoy- 
ment, and  occupation  thereof,  without  taking  any  active  measure 
for  redress,  or  making  known  any  dissatisfaction,  until  a  change  of 
times  may  have  depreciated  its  value,  he  can  have  no  relief  in 
chancery.  To  extend  relief,  under  such  circumstances,  would  be 
to  encourage  one  fraud,  to  the  end  of  giving  relief  against  another. 
As  a  general  rule,  a  court  of  equity  will  never  rescind  a  contract, 
unless  the  parties  can  be  put  in  statu  quo  ;  nor  will  it  lend  its  aid 
to  one,  whose  hands  are  contaminated  with  the  very  vice  which  he 
charges  upon  his  adversary,  as  a  ground  of  relief.  JiTDonald  v. 
MiUon,  2  Cow.  Rep.  139. 

In  this  case,  the  complainant  not  only  remained  passive  for  years 
after  he  was  advised  of  the  alleged  fraud,  but,  with  a  knowledge 
of  all  the  circumstances,  reaffirmed  the  contract,  by  voluntarily 
obligating  himself  anew  to  perform  it.  The  authorities  fully 
establish  the  position,  that  if  a  party,  having  knowledge  that  be 
has  been  defrauded,  proceeds  to  do  acts  in  confirmation  of  bis 
agreement,  by  voluntarily  entering  into  a  new  engagement  con- 
cerning it,  he  will  be  held  thereby,  to  have  waived  the  fraud,  and 
to  have  renounced  that  relief,  which  he  might  otherwise  have  had 
in  equity.  Fonbl.  Eq.  129  (note  (r),  3  Am.  ed.)  ;  Chesterfield 
v.  Janseriy  2  Ves.  sen.  125  ;  1  Atkyns,  354  ;  Morse  v.  Royally  9 
Ves.  364  ;  Sadler  v.  Robinson^s  heirs,  2  Stew.  Rep.  520. 

I  am  accordingly  of  the  opinion,  that  the  demurrer  of  Smith 
must  be  sustained,  and  the  biU,  as  to  him,  dismissed. 
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DECEMBER  TERM,  1843. 
P.  B.  Pope  v,  Thomas  Andrews,  et  aL 

A  sale,  by  one  greatly  in  debt,  and  whose  every  means  were  more  than  demanded  to  meet 
his  immiediate  pressing  wants,  of  his  property  on  a  credit  of  nine,  ten,  and  eleven  years, 
is  made  "  wiih  intention  to  hinder ,  delay,  and  d^raud  creditoni" 

If  a  vendor  make  a  fraaduleni  sale  of  his  property  to  avoid  the  payment  of  his  debts,  to 
a  vendee,  ignorant  of  the  fraud  of  the  vendor,  the  vendee  will  be  protected,  as  a  pur- 
chaser for  valuable  consideration. 

Fraud  nuxy  be  inferred  from  facts  and  ciicumstances,  such  as  the  nature  of  the  contract 
and  the  relation  and  circumstances  of  the  parties. 

A  vendee  of  land  held  to  be  privy  to  the  fraud  of  the  vendor ;  1.  Because  he  was  the 
brother  of  the  vendor,  and  lived  in  the  same  neighborhood,  and  sometimes  tsgether ; 
S.  Because  the  vendor  at  the  time  of  sale  was  embarrassed  by  debts,  and  that  embar- 
rassment known  to  the  vendee,  and  the  vendor  had  declared  his  intention  not  to  pay 
the  debts  embarrassing  him,  which  declaration,  from  their  relation,  the  vendee  was  pre> 
sumed  to  have  known ;  3.  Because  the  sale  was  made  upon  a  credit  of  eleven  years, 
and  the  vendee  knew  the  effect  would  be  to  divest  the  vendor  of  all  his  property,  and 
thereby  hinder,  delay,  and  defraud  crediton  in  the  collection  of  their  debts. 

A  defendant  charged  with  colluding  with  his  co-defendant,  in  regard  to  the  transaction 
sought  to  be  impeached,  cannot  be  a  witness  for  his  co-defendant,  especially ^  where  he  is 
liable  for  costs. 

A  vendor  of  land,  who  has  taken  a  deed  of  trust  to  secure  to  himself  the  purchase-money, 
is  not  a  competent  witness  for  the  vendee,  when  the  sale  is  attacked  as  fraudulent,  to 
prove  its  £uroess,  or  testify  in  relation  to  it,  he  being  directly  interested  in  upholding 
the  sale,  in  order  to  enforce  payment  of  the  notes  secured  by  the  deed  of  trust. 

The  biU  states,  that,  at  the  May  term,  1839,  of  the  Yazoo 
circuit  court,  Hayden,  for  the  use  of  Pope,  recovered  a  judg- 
meut  against  Vance  and  Joseph  Andrews,  for  $3,832*55.  Execu- 
tiOD  issued  on  this  judgment,  and  in  January,  1840,  was  levied 
upon  certain  land,  in  all,  2,074,51  acres,  as  the  property  of  Joseph 
Amlrews,  which  land,  by  virtue  of  this  levy^  and  others  of  a 
younger  date,  was  sold  after  legal  advertisement,  to  complainant, 
for  $2,902-79,  who  received  from  the  sheriff  a  deed  therefor. 
That  Joseph  Andrews,  by  deed,  dated  4th. March,  1839,  con- 
veyed the  $amt  land  to  Thomas  Andrews,  his  brother,  who  is  by 
trade  a  carpenter  ;  was  worth  nothing  when  he  came  to  Yazoo 
county,  where  he  had  lived  two  or  three  years,  and  that,  after  date 
of  his  sale,  he  continued  to  work  at  his  trade ;  that  the  convey- 
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ance  from  Joseph  to  Thomas  Andrews  is  fraudulent ;  that  all  the 
property  of  ^^  every  character  and  description  whatever,  which 
Joseph  Andrews  owned,"  is  conveyed  by  that  deed  ;  that  sbce 
the  conveyance,  Thomas  Andrews  had  exercised  but  little  control 
over  the  property,  certainly  not  so  much  as  Joseph  Andrews,  who 
remains  on  the  place,  superintends,  directs,  signs  receipts  as  agent 
for  his  brother,  strips  the  cotton,  &c.  Thomas  Andrews  made 
a  deed  of  trust  to  Washington  Dorsey,  and  others,  to  secure 
the  purchase-money,  agreed  to  be  paid  by  him  to  Joseph  Andrews, 
for  the  property  sold,  as  aforesaid  ;  which  notes  were  payable  as 
follows,  to  wit :  $3000  payable  at  two  years  after  date,  and  three 
notes  for  $20,684*66,  payable  at  nine,  ten,  and  eleven  years  after 
date  each,  and  all  dated  4th  March,  1839 :  that  Thomas 
Andrews  was  worth  nothing  when  he  came  to  Yazoo  county,  and 
has  accumulated  nothing  since  ;  and  though  a  respectable  workman, 
was  the  last  man  to  whom  the  most  visionary  speculator  would 
have  thought  of  selling  a  large  property  on  long  credit :  that  at 
the  time  of  this  sale,  Joseph  Andrews  was  largely  indebted,  in  fact 
owed  more  than  he  was  worth,  by  $20,000.  The  debt  in  favor 
of  Hayden  had  been  long  due,  and  was  put  in  suit  soon  after  the 
sale,  to  wit,  on  the  15th  March,  1839  :  that  no  consideration 
ever  passed,  or  is  ever  to  pass,  from  Thomas  to  Joseph  Andrews, 
and  that  Thomas  holds  the  property  for  the  purpose  of  defrauding 
the  creditors  of  Joseph  Andrews,  the  sale  to  him  having  been 
made  with  that  intent. 

The  answer  of  Joseph  Andrews  admits  the  rendition  of  the 
judgment,  and  the  purchase  by  Pope,  at  sheriff's  sale,  as  stated  in 
the  bill ;  also  the  sale  of  the  land  from  him  to  Thomas  Andrews, 
and  the  execution  of  the  deed,  and  deed  of  trust,  as  stated  in  the 
bill ;  admits,  that  about  the  time  complainant's  judgment  was 
rendered,  other  judgments  to  about  $6000,  or  $7000,  were  ren- 
dered against  him  ;  denies,  that  when  he  sold  to  his  brother,  he 
was  in  debt  $20,000  more  than  he  was  able  to  pay,  and  says  he 
owed  but  little  compared  with  his  worth  ;  and  believed  then,  and 
now  believes,  he  can  pay  all  he  owes  in  the  world,  without  applying 
to  it  any  part  of  the  purchase-money  of  the  property  he  sold  bis 
brother ;   denies  that  the  sale  to  bis  brother  was  fraudulent,  or 
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made  with  inteDt  to  hinder,  delay,  or  defraud  bis  creditors,  or  that 
be  IS  tbe  owner  of  the  property,  or  has  any  other  interest  in  it, 
than  the  deed,  and  deed  of  trust,  import ;  but  that  the  property  is 
tbe  rightful  property  of  his  brother,  the  sale  having  been  fairly  made 
to  him.  When  he  sold  to  his  brother,  he  was  in  feeble  health,  and 
had  been  advised  by  bis  physician  to  leave  the  State,  in  order  to 
its  restoration.  That  be  was  a  single  man,  bis  brother  a  married 
man,  and  be  was  willing  to  sell  him  a  good  bargain,  if  he  could  ; 
that  the  price  his  brother  agreed  to  pay  was  as  much  as  the 
property  was  worth,  or  as  any  other  person  would  have  agreed 
to  give.  '  The  land  sold  was  uncleared  woodland*  That  of  the 
slaves,  only  seventeen  or  eighteen  were  working  hands  ;  the  bal- 
ance being  children,  some  at  the  breast ;  says  it  is  true,  his 
brother  is  a  carpenter,  as  is  Joseph  Andrews  ;  but  denies  that 
bis  brother  was  worth  nothing,  but  says  be  was  worth  $10,000, 
or  $12^000;  denies  that  he  exercises  ownership  or  control  over 
tbe  property  ;  admits  be  occasionally  resides  with  his  brother,  and 
says,  be  on  one  occasion  signed  a  receipt  in  the  name  of  his 
brother,  and  procured  an  advance  to  be  made  on  his  cotton,  and 
refers  to  h:s  brother's  answer,  to  explain  this  transaction. 

The  answer  of  Thomas  Andrews  admits  the  rendition  of  the 
judgment  in  favor  of  complainant,  and  the  sale  by  the  sherifT  to 
biro,  as  stated  in  the  bill ;  admits  the  insolvency  of  Vance  ;  also 
tbe  execution  of  the  deed  by  Joseph  Andrews,  and  the  deed  of 
trust  by  himself  to  Dorsey  and  Regan  ;  admits  that  judgments  for 
^6000  or  $7000  were  obtained  against  Joseph  Andrews  at  the 
same  term  complainant's  judgment  was  rendered  ;  but  denies  that 
his  brother  was  then  indebted  $20,000  more  than  be  could  pay  ; 
but  he  theu  thought,  and  still  thinks,  his  brother  was  able  to  pay  all 
he  owed,  and  have  left,  a  handsome  estate  ;  admits  be  is  a  car- 
penter  by  trade,  and  worked  at  it  when  he  bought  of  his  brother  ; 
denies  that  he  was  then  worth  nothing  ;  says  he  was  worth  ||  1 0,000 
or  $12,000;  denies  that  the  sale  was  made  to  him  in  bad  faith, 
or  with  a  view  to  hinder,  delay,  or  defraud  the  creditors  of  his 
brother,  but  says  it  was  made  in  good  faith  ;  that  his  brother  was 
in  ill  heakh,  and  had  been  advised  by  his  physician  to  leave  the 
State ;  his  brother  was  a  smgle  man,  and  had  no  iamily  ;  be  was 
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married  ;  that  be  agreed  to  pay  a  full  price  for  the  land,  and 
slaves,  giving  more  than  $10  an  acre,  for  woodland,  and  an  aver- 
age of  $1000  for  slaves,  and  in  like  proportion  for  other  property  ; 
denies  that  Joseph  Andrews  is  the  owner  of  the  properly,  or  that 
he  has  any  other  claim  to  it,  or  lien  on  it,  than  is  given  by  the 
deed  of  trust ;  admits  that  Joseph  Andrews  lives  with  bim,  occa- 
sionally, but  denies  that  he  exercises  any  ownership  or  control  over 
said  property  ;  admits  that  at  one  time  he  signed  a  receipt,  as  bis 
agent.  The  circumstances  were  as  follows :  Respondent  bad 
agreed  to  advance  Joseph  Andrews  some  money  out  of  the  crop 
of  1836,  and  he  gave  Joseph  Andrews  authority  to  procure  an 
advance  upon  that  crop,  and  to  sign  his  name  to  a  receipt,  he 
being  absent  from  the  country.  Joseph  Andrews  got  the  money 
of  complainant,  and  gave  biro  the  receipt  ;  states  that  his  brother 
is  able  and  willing  to  pay  all  his  debts,  and  that  the  sale  was  made 
to  him  in  good  faith,  and  for  the  consideration  expressed  in  the 
deed,  and  deed  of  trust ;  that  it  was  absolute  and  unconditional, 
and  without  any  reservation  to  his  brother,  in  secret,  or  otherwise, 
other  than  appears  on  the  deed,  and  deed  of  trust. 

The  proof  in  the  case  was  as  follows  : 

1.  Hiram  Harrison,  witness  for  complainant,  states  that  in  the 
spring  of  1836,  he  travelled  up  the  river  with  Thomas  Andrews, 
who  informed  bim,  that  the  winter  before  he  had  made,  and  bad 
then  with  him,  $500  or  $600.  He  also  got  some  exchange  oa 
New  York  at  Vicksburg,  but  what  amount  he  does  not  know. 

Washington  Dorsey,  also  for  complainant,  says,  that  be  was 
a  party  to  the  deed  of  trust  in  controversy,  and  had  no  reason  to 
believe  that  the  conveyance  was  made  to  defraud  the  creditors  of 
Joseph  Andrews.  He  was  the  physician  of  Joseph  Andrews,  and 
advised  him,  from  year  to  year,  to  sell  out  his  plantation  and  leave  this 
country,  as  bis  health  was  very  bad  ;  Andrews  replied  he  would 
not  leave  unless  he  could  sell  his  property.  He  afterwards  in- 
formed Dorsey  that  he  had  sold  the  plantation,  on  which  he  resided, 
to  Regan  ;  afterwards  he  said  he  had  sold  his  other  property  to 
his  brother  Thomas  ;  shortly  after  the  sale  to  Regan,  be  said 
the  proceeds  of  bis  crop  of  1839,  and  that  sale,  would  place  him 
free  from  debt,  and  leave  him  a  surplus. 
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Stephen  G.  Mathews,  another  witness  for  complainant,  knows 
nothing  of  either  of  the  deeds,  except  from  rumor ;  knows 
that  Joseph  Andrews  was  a  carpenter,  of  the  firm  of  Vance  & 
^Andrews,  that  Vance  acted  very  imprudently  in  using  the  firm 
name  to  a  large  amount,  as  drawers  and  indorsers ;  the  witness 
indorsed  a  note  for  $2700,  drawn  by  Vance  &  Andrews,  and 
thought  when  he  heard  of  the  conveyances,  that  they  were  made 
to  protect  Joseph  Andrews  against  the  imprudent  conduct  of 
Vance,  and  that  he  was  still  of  that  impression  \  that  Joseph 
Andrews  told  him  the  copartnership  of  Vance  &  Andrews  was 
limited,  and  that  he  was  not  liable  for  any  of  Vance's  indorsements. 
The  note  which  witness  indorsed  has  been  paid. 

Jefferson  J.  Hughes,  a  witness  for  complainant,  knows  that 
Joseph  Andrews  was  largely  indebted  to  the  Commercial  Bank 
of  Manchester,  on  the  4th  of  March,  1839,  as  principal  and 
surety,  but  cannot  say  how  much  of  this  liability  was  of  Joseph 
Andrews,  individually,  nor  how  much  on  ^account  of  Vance  & 
Andrews.  He  also  holds  a  note  of  Andrews  (Joseph)  for  about 
^3200,  io  favor  of  Hayden,  and  thinks,  from  facts  developed 
since  4tb  March,  1839,  that  the  solvency  of  Joseph  Andrews  was 
then  doubtful. 

A.  G.  Harrison,  a  witness  for  same ;  upon  examining  the 
clerk's  office,  finds  that  Joseph  Andrews  was  sued  on  and  before 
the  4th  of  March,  1839,  for  about  $22,500;  and  on  examining 
the  execution-docket  of  the  sheriff,  at  May  term,  1840,  finds  an 
execution  for  $2800,  against  Joseph  Andrews  and  others,  returned 
**  no  property  found." 

The  deposition  of  the  defendant,  Joseph  Andrews,  a  witness 
for  defendant,  Thomas  Andrews,  was  taken  under  an  order  of 
Court,  subject  to  all  exceptions  as  to  competency.  Before  giving 
bis  deposition,  he  filed  a  release  from  Thomas  Andrews,  of  the 
covenants  of  warranty,  in  the  deed  of  the  latter  to  him  in  case 
the  title  to  the  land  should  prove  defective  ;  he  states,  that  for  several 
years  bis  physician  had  advised  him,  from  time  to  time,  to  arrange  his 
business,  and  leave  the  State,  in  order  to  restore  his  health  ;  that, 
for  several  years  before  the  sale  to  his  brother,  he  had  made 
efforts  to  sell  bis  lands,  and  part  of  his  field  negroes,  in  order 
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that  be  might  leave  the  State,  and  travel  for  the  restoration  of  his 
health,  having  had  a  severe  spell  of  sickness  every  year,  for  four 
preceding  years.  In  the  winter  previous  to  the  sale  to  his  brother, 
he  bad  an  attack  which  nearly  deprived  him  of  life,  and  weakened 
his  mind  in  proportion,  from  inflammation  of  the  braio,  and  his 
physician  told  him  he  was  unable  to  attend  to  the  drudgery  of  a 
plantation.  He  owed  the  Commercial  Bank  of  Manchester 
$S000  or  $9000,  and  a  small  debt  to  the  heirs  of  Howell  Run- 
nels. The  notes  in  bank  were  not  due ;  part  of  the  debt  to  the 
heirs  of  Runnels  was  due.  He  believed,  from  the  proceeds  of 
his  crops,  he  could  have  paid  all  his  debts,  without  any  trouble, 
if  he  could  have  attended  to  business  himself.  His  partner,  Mr. 
Vance,  having  failed  to  pay  some  debts  of  the  witness,  as  be  bad 
agreed,  witness  concluded  be  might  fail  to  meet  some  of  the  notes 
in  bank  when  due,  and  that,  consequently,  a  heavier  indebtedness 
would  fall  on  him  than  he  could  meet  by  the  proceeds  of  his  crops, 
without  his  personal  supervision,  and  which  he  was  unable  to  give ; 
witness  therefore  agreed  to  sell  his  improved  plantation  to  Mr. 
Regan,  who  agreed  to  give  $22,000  in  one,  two,  and  three  }'ears  ; 
Regan  was  punctual  and  prompt  in  bis  dealings,  and  witness  did 
not  doubt  but  he  could  meet  the  payments  very  easily.  He  be- 
lived  that  Regan's  two  last  payments  would  pay  all  his  individual 
debts,  not  due,  and  that  the  proceeds  of  his  previous  years'  crop, 
and  his  bank  stock,  would  pay  all  he  owed  then  due,  and  leave 
him  a  small  cash  balance,  while  be  would  have  $7000,  Regan's 
first  payment,  falling  due  in  eight  or  nine  months.  His  brother  also 
owed  him  $4000,  falling  due  in  about  the  same  time,  for  other 
property  sold  him,  and  not  included  in  the  deed  of  trust.  The  two 
last-named  sums  were  believed  by  him  to  be  sufficient  to  take  up 
all  the  liabilities  he  was  under,  originally,  for  the  firm  of  Vance  & 
Andrews,  and  which  were  about  $10,000.  The  book-keeper  of 
the  firm  of  Vance  &  Andrews,  had,  a  short  time  before,  made  out 
a  statement  for  him,  showing  ample  means  to  pay  all  the  debts  of 
the  firm,  so  far  as  they  appeared  on  the  books,  if  one  half  only 
could  he  collected  in  a  reasonable  time.  SometinAe  after  the  sale 
to  his  brother,  he  went  to  Manchester,  to  settle  with  Tucker,  the 
agent  of  Runnels'  heirs,  and  arranged  to  pay  him  with  his  bank 
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«tock.  Mr.  Hamef)  tbe  president  of  the  bank,  however,  refused 
to  traDsfer  it,  saying  Vance  had  overdrawn  for  ^3000,  and  be 
would  not  pay  over  to  witness  any  balances,  or  transfer  bis  stock, 
tiJl  that  was  paid,  which  overcbeck  Vance  bad  procured  by  false 
staieoients,  &c.  This  was  the  first  tinoie  he  had  any  doubt  of  tbe 
correctness  of  Vance's  conduct ;  witness  then  determined  to  se* 
cure  all  the  debts  which  he  owed  with  undoubted  papers,  which  he 
believed  would  be  paid  in  eight  or  ten  months,  and  he  accordingly 
did  secure  the  whole  of  Vance's  delinquencies,  amounting  to 
$14,000  or  $18,000,  with  such  papers,  including  that  of  IVIr. 
Re^D ;  although  Vance  assured  him  he  would  meet  all  the  firm 
debts,  and  that  be  had  sufficient  means  to  do  so,  without  any  injury, 
of  much  consequence,  to  witness  ;  witness  had  no  design  of  fraud 
upon  any  creditor,  but  made  the  sales  in  order  to  enable  him  to 
pay  all  his  debts,  and  to  prevent  the  possibility  of  loss  to  his 
creditors,  which  witness  then  believed  to  be  bis  duty,  both  to 
them  and  himself.  The  property  sold  to  his  brother,  he  never 
expected  to  have  occasion  to  use  in  payment  of  his  debts  ;  in  fact, 
as  bis  health  was  so  feeble,  he  did  not  expect  much  to  have  any  use 
(or  it,  and  thought  it  most  probable  his  brother  would  only  have 
to  settle  with  the  other  brothers,  and  heirs  of  witness.  The  land 
sold  to  his  brother,  though  of  a  good  quality,  was  a  dense  forest, 
entirely  unimproved,  and  could  not  be  made  productive,  to  any 
extent,  in  less  than  four  or  five  years,  with  much  labor  and  ex- 
pense. The  price  he  obtained,  was  as  much  as  others,  in  whom 
he  could  confide  to  pay,  and  not  treat  the  slaves  cruelly,  would 
have  given.  He  believed,  at  the  time  he  sold  to  his  brother,  that 
be  had  ample  means  to  meet  every  debt  he  owed  in  the  world. 
Tbe  land  was  worth  $\2  or  $15  an  acre,  b  cash  :  he  rated  it  to 
his  brotlier  at  $20,  and  the  slaves  at  an  average  of  $1000,  big 
and  little,  which  witness  believed  a  full  and  fair  price  for  the 
property ;  wimess  gave  so  extended  a  time  for  payment,  to  enable 
bis  brother  to  clear  tbe  land,  and  make  tbe  payments  out  of  the 
proceeds ;  so  far  from  intending  to  defraud  his  creditors,  witness 
then  believed  that  he  had  made  ample  arrangements  to  pay  all  bis 
debts ;  witness  has  paid  every  execution  against  him,  except  one 
in  bvor  of  Commercial  Bank    of  Manchester,  for  the  use  of 
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Moore,  which  was  rendered  od  process  served,  while  witness  was 
out  of  the  State,  which  witness  has  enjoined,  and  which  he  has 
been  advised  by  his  counsel  he  is  not  bound  to  pay,  as  the  note 
is  signed  in  the  name  of  the  firm,  as  surety  for  another ;  though 
witness  is  able  to  pay  this  note,  if  he  should  ultimately  have  lo 
do  so:  witness  always  believed  himself  able  to  pay,  and  intended 
to  pay  complainant's  judgment,  and  made  an  arrangement  with 
complainant,  as  he  understood,  to  do  so :  but  complainant  con- 
cluded not  to  abide  the  agreement,  and  to  sell  the  lands.  His 
brother  took  possession  of  the  land  ;  has  cleared  about  150  acres 
of  it,  and  has  put  $6000  or  $7000  worth  of  improvements  upon 
it ;  the  charge  in  the  bill,  that  the  sale  to  his  brother  was  made  to 
cheat,  hinder,  and  delay  payment  of  his  debts,  is  not  true  ;  Mr. 
Vance  attended  to  the  business  of  the  firm  of  Vance  &  Andrews  ; 
witness  knew  nothing  about  it,  or  its^ details  ;  McElhenny  was 
clerk  of  the  firm,  and  book-keeper,  during  the  whole  of  its  exis- 
tence. He  showed  witness,  about  a  month  before  the  sale  to  bis 
brother,  a  statement  df  the  debts  and  liabilities  of  the  firm  of 
Vance  &  Andrews,  and  of  the  assets  of  the  firm,  and  showed 
a  balance  of  assets  of  more  than  $33,000  :  witness  being  cross- 
examined,  said  he  never  did  say,  to  the  best  of  his  recollection, 
that  he  would  not  pay  the  firm  debts,  or  that  the  sale  to  his  brother 
was  made  to  gain  time. 

R.  M.  McElhenny,  a  witness  for  defendant,  states  that  he  was 
book-keeper  for  Vance  &  Andrews,  from  the  lOih  of  October, 
1S37,  till  1st  January,  1839  ;  and  that  he  gave  Joseph  Andrews  a 
statement  of  the  assets  and  debts  of  the  firm,  as  shown  on  the 
books.  The  books  only  showed  such  debts  as  were  created  for 
the  benefit  of  the  firm.  The  assets  of  the  firm,  at  their  then  nominal 
value,  exceeded  its  debts  ;  how  much,  witness  did  not  recollect : 
the  firm  of  Vance  &  Andrews  was  liable  as  indorser,  on  paper 
which  the  books  did  not  show;  and  does  not  believe  the  assets 
yielded  a  third  of  their  nominal  value.  The  stock  of  goods  and 
real  estate  were  sold  by  the  sheriff  at  a  sacrifice,  and  many  debts, 
then  considered  good,  have  since  proved  worthless. 

Richard  Abbey,  a  witness  for  defendant,  thinks  $20  or  $30  per 
acre  for  the  river  land,  and  $10  per  acre  for  the  hill  land,  a  fair 
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price,  on  the  terms  Joseph  sold  to  I'homas  Andrews  ;  and  three  of 
the  negro  fellows  be  bad  noticed,  would  have  sold,  on  the  same 
terms,  at  $1200  or  $1400  each.  The  land  sold  could  not  be 
put  ID  cultivation,  as  lands  usually  are,  in  less  than  six  or  seven 
years — though  it  might  be  cleared,  so  as  to  be  cultivated,  tbe  first 
year;  and  it  is  worth  $25  or  $30  an  acre  to  clear  such  land 
properly. 

F.  W.  Wheeliss,  also  for  defendant,  says  he  was  deputy  sheriff 
in  Yazoo  county,  in  1839,  and  part  of  1840,  and  collected  up- 
wards of  $500,  that  he  recollects  of,  on  executions  in  favor  of 
Vance  &  Andrews  ;  there  were  sundry  executions  in  their  favor, 
but  to  what  amount  does  not  know.  Joseph  Andrews  had  control 
of  those  executions,  and  directed  the  money  collected  on  them  to 
be  paid  to  complainant,  who  agreed,  in  the  presence  of  witness,  to 
receive  such  sums  on  the  execution  in  his  favor. 

Charles  F.  Hamer,  for  defendants,  states  that  in  tbe  fall  of  1839, 
Vance  &  Andrews  transferred  to  him  all  the  assets  of  the  firm,  to 
collect ;  and  shortly  afterwards  directed  him,  in  writing,  to  pay  to 
Pope  all  moneys  he  might  collect,  until  the  judgment  in  favor  of 
Pope  was  satisfied.  Joseph  Andrews  told  witness,  the  object,  in 
making  tbe  transfer  to  Pope,  was  to  gain  time,  and  to  make  tbe 
assets  of  the  firm  pay  the  debts  of  the  firm  ;  and  that  Pope  had 
agreed  to  give  him  time,  if  he  would  give  him  such  a  power ;  and 
witness,  in  pursuance  of  these  directions,  paid  Pope  from  time  to 
time,  about  $500,  and  continued  to  pay  him  as  he  collected  money, 
until  be  heard  of  the  sale  of  the  land  in  controversy.  On  cross* 
examination,  he  states  that  he  always  thought,  from  his  knowledge 
of  Joseph  Andrews's  circumstances,  that  he  owed  Iktle  or  nothing 
on  his  own  account,  at  the  time  alluded  to.  Witness  had  seen 
many  notes  signed  by  Vance  &  Andrews  as  first  drawer  and  surety, 
amounting,  it  may  be,  to  $20,000.  Witness  was  plaintiff's  attor- 
ney in  several  suits  brought  on  these  notes.  Mr.  Andrews  defended 
the  suits  ;  pleaded  non-assumpsit  under  oath.  Witness  introduced 
proof  of  the  existence  of  tbe  partnership,  but  the  jury  found  for 
Andrews  in  all  the  cases  tried.  Some  of  the  cases  were  continued, 
and  are  still  untried.  In  one  case,  witness  got  a  verdict ;  in  it 
thert  was  no  plea;  Mr.  Andrews  obtained  an  injunction  to  that 


144  SUPERIOR  COURT  OF  CHANCERY. 

^ope  V.  Andiews,  et  al. 

judgment :  Mr.  Andrews's  means  are  not  now  available,  as  witness 
understands,  his  property  having  been  sold  on  a  credit.  If  bis 
property  bad  been  sold  for  cash,  and  his  debts  bad  been  as  large  as 
his  apparent  liability^  his  property  would  probably  have  not  paid 
them.  About  the  1st  of  October,  1839,  Joseph  Andrews  bad  a 
conversation  with  witness,  in  reference  to  the  indorsements  of 
Vance  &  Andrews.  He  seemed  to  dislike  being  sued  upon  tbem, 
very  much  ;  said  he  thought  Mr.  Vance  had  no  right  to  sign  his  name 
on  any  account ;  he  had  always  considered  the  partnership  a  limited 
one  ;  that  he  was  quite  sure  he  was  not  bound,  in  law  or  equity,  to 
pay  thera  ;  and  would  not  do  so,  unless  compelled  by  law.  '^  Wit- 
ness is  not  sure,  but  thinks  at  one  time  he  understood  Mr.  Andrews 
to  say,  he  never  would  allow  bis  individual  means  to  go  to  the  paj* 
ment  of  the  debts  created  by  Vance  in  the  name  of  the  firm  ;  gen* 
erally  l)e  said  he  would  not  pay  thera  unless  compelled  by  law;  and 
witness  is  not  quite  sure  that  he  did  not  always  use  that  qualifying 
expression"  ;  that  Andrews  told  him,  if  the  debts  of  the  firm  were 
collected,  it  would  pay  all  debts,  which  was  all  he  wished,  as  he 
did  not  desire  to  take  anything  from  it  ;  that  he  was  willing  to  pay 
the  notes  originally  given  in  the  name  of  the  firm  for  goods,  although 
Vance  had  collected  the  money  of  the  firm,  and  had  agreed  to 
pay  these  notes  ;  that  he  was  willing  to  pay  all  just  claims,  but  that 
Vance  had  used  the  firm  name  for  gambling,  and  other  purposes, 
because  he  knew  Andrews  was  in  good  credit. 

Richard  C.  Hyatt  proved  that  Joseph  Andrews  had  paid  about 
$7000,  under  execution,  to  the  Planters'  Bank,  on  account  of  the 
debts  of  Vance  &  Andrews,  part  in  Union  Bank  paper,  at  par,  and 
part  in  the  notes  of  others  ;  that  the  reason  the  paper  of  the  Union 
Bank,  and  other  notes,  was  taken,  was,  that  the  bank  had  under- 
stood that  Joseph  Andrews  had  sold  out  his  property,  and  was  re- 
turned ^^  nulla  Aana"  upon  execution,  and  that  if  the  bank  got  its 
money  at  all,  it  would  be  after  long  delay. 

John  M.  Anderson  proves  that  he  knew  Thomas  Andrews  in  Mis- 
sissippi, in  1832  ;  he  knew  him  in  1839,  and  thinks  the  property  he 
owned  in  Yazoo  county,  was  then  worth,  as  property  was  selling, 
about  $25,000  ;  but  that  it  had  since  greatly  declined  in  value  ; 
what  his  debts  were,  be  did  not  know. 
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Jcweph  Reg^  tUaks  ibe  property  of  Joseph  Andrews,  in  the 
spring  of  1839,  at  a  cash  valuation,  was  worth  $40,000,  at  least ; 
and  that  he  was  perfectly  able  to  pay  all  his  debts.  In  the  spring 
of  1839,  he  bought  about  720  acres  of  land  of  Joseph  Andrews, 
ior  which  he  was  to  pay  hiaa  $22,000,  in  three  equal  annual  pay- 
meotau  Joseph  Andrews  also  owned,  at  that  time,  two  sections  of 
land  in  Louisiana,  which  he  sold  to  a  Mr.  Robinson. 

M.  B.  Hamer  states,  ihat  b  the  spring  of  1839,  Joseph  Andrews 
deposited  a  note  for  about  $7000,  drawn  by  Joseph  R^an,  and 
others^  as  collateral  security  for  a  note  of  about  $5500,  held  by 
the  Commercial  Beak,  at  Manchester  ;  which  note  has  been  paid. 
Andrews  also  owed  said  Bank  another  note,  for  about  $4000;  and 
the  note  of  Bfgan,  so  deposited,  was  intended  as  collateral  secu* 
rity  for  it  also  ;  he  has  deposited  as  collateral  to  the  last  note,  an* 
other  note  for  about  $3000.  Andrews  abo  paid  two  other  notes, 
for  about  $3000  each,  one  due  two  years  after  31st  January,  1837; 
the  other  payable  eighteen  months  after  date,  but  ilate  not  recol- 
lected. On  cross-examination,  be  states  he  knew  Joseph  Andrews 
was  coosiderabfy  involved  by  Vance  ;  heard  him  say,  in  the  spring 
of  1839,' that  Vance  had  ruined  him,  which  of  course  impaired  his 
credit,  which  he  would  not  have  deemed  suflicient  for  any  consid- 
erable amoimt ;  does  not  know  what  time  may  prove  about  his  sol* 
vency  or  insolvency;  knows  he  has  been  sued  for  large  sums,  as  a 
partner  of  Vance  &  Andrews,  from  a  portion  of  which  he  had 
been  released — though  what  amount,  witness  does  not  know;  had 
heard  Mr.  Andrews  say  that  he  would  not  pay  the  debts  of  Vance 
k  Andrews  ;  that  Vance  had  swindled  him. 

Henry  Haggn  proves  that  the  land  sold  to  Thomas  Andrews,  by 
his  brother,  was  worth,  at  the  time  of  sale,  about  $27,000;  that  in 
the  year  1838,  he  had  heard  Joseph  Andrews  express  his  intention 
to  sell  hb  lands  in  Mississippi,  and  move  west  of  the  Mississippi 
river,  on  account  of  his  bad  heakb  ;  that  Mr.  Joseph  Andrews's 
property  in  Yaxoo^  other  than  that  sold  to  his  brother,  was,  in 
March,  1839,  worth  upwards  of  $22,000 ;  that  at  the  time  of  the 
taking  his  deposition,  November  18,  1840,  Joseph  Andrews  owned 
no  visible  property  in  Yazoo  county;  that  hb  estimate  of  Andrews's 
proper^  was  formediromhis  views  of  its  inttiosic  value ;  thaihe  had 
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not  knowD  any  land  sold  since  that  period,  at  one  half  the  price  be 
had  put  upon  the  land. 

S,  S.  PrtfUisSy  for  complainants. 

By  the  testimony  given  in  the  case,  it  appears,  that  at  the  time 
of  the  sale  from  Joseph  to  Thomas,  Joseph  was  deeply  involved ; 
nearly  $50,000,  of  pending  liabilities  are  designated  by  the  wit- 
nesses.    In  all  probability,  much  more  existed  unknown  to  them. 

The  law  presumes  a  man  to  be  aware  of  his  debts  and  obliga- 
tions—  and  it  is  therefore  a  legal  presumption,  that  Joseph  Andrews 
knew  of  his  ;  as  they  have  been  proved  by  the  witnesses.  There 
is  no  necessity  of  bringing  home  by  express  proof,  to  a  debtor,  the 
knowledge  of  the  liabilities  he  has  himself  contracted. 

Even  if  such  necessity  existed,  it  is  shown  that  he  knew  of 
them  in  the  spring  of  1839,  by  his  complaints  to  M.  B.  Hamer, 
that  Vance  had  ruined  him. 

In  the  spring  of  1839,  just  before  the  sale  to  his  brother,  J. 
Andrews  had  sold  to  Regan  all  the  rest  of  his  property,  except  that 
embraced  in  the  deed  to  Thomas,  for  $22,000,  on  one,  two,  and 
three  years'  credit. 

What,  then,  was  his  intention,  when  he  sold  to  his  brother  ?  In- 
volved in  liabilities  to  the  amount  of  nearly  $50,000,  he  sells,  on  a 
credit  of  eleven  years,  all  his  visible,  tangible  property,  that  could 
be  reached  by  creditors,  retaining  nothing  whatever  that  was  ac- 
cessible :  neither  of  the  Regan  notes  due,  and  nothing  to  which  his 
creditors  could  turn  for  the  liquidation  of  their  just  claims. 

Take  these  facts  in  connection  with  the  fact,  that  the  goods  of 
the  firm  of  Vance  &  Andrews  had  already  (on  1st  January, 
1839)  been  seised  in  execution  by  the  sheriff,  and  that  Andrews 
was  complaining,  that  Vance  had  ruined  him  ;  and  who  can  doubt, 
that  the  sale  to  his  brother  was  intended,  by  him,  at  least,  to  delay 
his  creditors  ? 

That  the  conveyance  of  J.  Andrews  to  Thomas  embraced  all 
his  tangible  property  in  his  possession,  is  proved, 

1st.  By  the  return  of  ^*^  nulla  bona,^^  immediately  thereafter, 
as  stated  by  ^^  Hyatt,"  in  his  deposition,  on  the  execution  of  the 
Planters'  Bank,  and  in  another  case,  as  stated  by  A.  G.  Harrison, 
in  his  deposition. 
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3d]y.  By  the  evideoce  of  Dorsey^  who  states,  that,  after  selling  to 
Regan,  he  sold  out  his  other  property  td  his  brother  Thomas. 
Also,  by  Regan's  testimony,  who  speaks  of  his  property  left,  as 
eoosisting  of  perhaps  ten  acres  of  land,  and  a  lot  belonging  to 
Vance  &  Andrews. 

Now,  to  establish  fraud  in  Thomas,  or  rather  a  knowledge  of  it  in 
Joseph,  it  is  necessary  to  k)ok  at  his  situation,  and  to  all  the  circum- 
stances  of  the  case. 

Fraud  can  seldom  be  proved  positively  ;  it  is  to  be  judged  from 
its  badges. 

The  evidence  shows  that  Thomas  had  been  living  with  his 
brother  for  seven  or  eight  years.  Is  it  not  natural  to  presume  he 
knew  as  much  of  his  brother's  situation  as  strangers  ?  —  of  his 
business  —  of  his  liabilities  —  of  the  extent  of  his  property  ?  As 
to  tbe  assets  of  the  partnership  of  Vance  &  Andrews,  there  is  no 
proof  that  they  ever  yielded  more  than  the  paltry  $500,  paid  over 
by  C  F.  Hamer  to  Pope.  Both  defendants  acknowledge,  in  their 
answers,  tbe  utter  insolvency  of  the  firm. 

Thomas  Andrews  admits,  in  his  answer,  his  knowledge  of  judg- 
ments to  a  considerable  amount  against  his  brother,  at  the  time  of 
the  conveyance. 

Tbe  pretences  set  up  for  the  sale,  by  both  defendants,  clearly  in- 
dicate fraudulent  ifUeiU  in  the  transaction. 

The  pretence  of  sale  is,  that  Joseph  was  in  ill  health ;  expected 
soon  to  die,  and  wished  to  move  to  another  country. 

Would  a  man,  expecting  soon  to  die,  sell  aU  his  property  on  ten 
or  eleven  years'  credit  ?  Would  a  man,  going  to  another  country, 
sell  all  bis  possessions  on  such  credit,  and  deprive  himself  of  the 
means  of  travel,  or  subsistence  ?  Besides,  what  was  the  fact  ? 
J.  Andrews,  with  the  exception  of  two  or  three  months,  has  been 
residing  all  the  time  with  his  brother,  on  the  place. 

But  the  great  awl  conelusioe  evidence  of  frauds  is  in  the  terms 
of  tbe  sale,  the  enormous  credit^  and  the  provision  that  the  deed 
of  trust  shall  not  take  effect  till  the  last  note  falls  due  ;  a  period  of 
eleven  years.  This  time  shocks  common  sense  ;  is  unusual^  tin- 
fuUmraly  and  fraudulent j  per  «e,  upon  its  face,  as  to  creditors. 

The  rule  upon  this  subject  is  qot  fixed,  but  depends  upon  the 
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circumstances  of  each  case  ;  but  in  this  case,  it  seems  to  me  there 
can  be  no  doubt.  The  very  offer  to  sell,  on  such  credit,  should 
have  put  the  vendee  on  his  guard.     It  is,  of  ittelfy  notice  of  fraud. 

That  long  time  may  be  per  se  proof  of  fraud,  vide  7  Greenl. 
241  ;  see  also  2  John.  C.  R.  297-304,  ib.  43,  ib.  48. 

If  defendant  had  other  property  than  that  embraced  in  the  deed, 
he  is  bound  to  prove  it*     14  John.  499. 

Defendant,  Joseph's,  deposition  cannot  be  read  for  two  rea- 
sons : 

1st.  He  has  proceeded  to  take  testimony  to  sustain  the  very  points 
to  which  he  deposes  ;  this  cannot  be  done.     2  Yes.  sen.  223. 

2d.  Because  he  is  charged  with  fraud,  and  is  interested  in  the 
question  of  costs ;  and  also  in  the  notes  given  for  the  consideration, 
which  could  not  be  recovered,  if  the  sale  b  set  aside  in  this  suit ; 
for  the  maker  could  set  up  a  total  failure  of  consideration.  2  Yes. 
628,  629  ;  3  John.  C.  R.  371—613. 

I  will  here  mention,  as  a  proof  of  fraud  on  the  part  of  Thomas 
Andrews,  the  release  he  has  given  of  all  the  covenants  of  the  deed. 
Had  the  purchaser  been  bona  fide,  he  would  not,  as  a  sensible  man, 
have  given  such  a  release. 

Joseph  Andrews  is  directly  interested  in  sustaining  the  deed,  for 
upon  the  deed  of  trust  he  depends  for  security  of  the  notes  given. 
If  the  deed  is  set  aside,  the  deed  of  trust  falls  with  it,  and  he  loses 
his  security  ;  he  is  therefore  directly  interested  in  sustaining  the  deed. 

Wilkinson  and  JtHleSy  on  the  same  side. 

This  being  a  cause  of  considerable  importance,  both  as  it  respects 

the  amount  of  property  involved,  and  the  application  of  legal  prin* 

'  ciples  to  the  facts,  as  developed  by  the  pleadings  and  proof,  we 

deem  it  proper  to  draw  the  attention  of  the  Court  to  the  several 

points  most  prominently  presented. 

1st.  A  judgment  creditor  has  the  unquestionable  right  to  levy 
his  execution  upon  land  fraudulently  conveyed  by  his  debtor,  and,  if 
it  becomes  necessary  for  self-protection,  to  purchase  it.  As  a 
necessary  corollary,  it  follows,  that  the  purchaser  may  file  his  bill 
in  this  Court,  to  have  the  fraudulent  deed  of  the  debtor  set  aside. 
Upon  the  groimd,  first,  that  fraud  vitiates  the  coqtract  in  toio  ; 
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ne&nily^  that  courts  of  equity  entertain  jurisdiction  to  remove 
clouds  from  land  titles.  Dick.  Rep.  84;  ib.  761  ;  Sbep.  Touch. 
66,  67  ;  1  John.  Cha.  Rep.  481,  482  ;  14  John.  Rep.  498. 

26.  Notwithstanding  the  maxim,  '^  fraud  will  never  be  presum- 
ed," it  is  now  too  well  settled  to  be  questioned,  that  fraud  tcill  be 
frumamd^  if  the  facts  of  the  case  justify  it ;  although  the  defendants 
positively  deny,  by  their  answers,  any  intention  to  defraud,  hinder, 
Idt  delay  creditors.  1  John.  Cha.  Rep.  481  -487  ;  2  John.  Cha. 
Rep.  297-304;  ib.  43-48;  18  John.  Rep.  426;  1  Day's 
Conn.  Rep.  295. 

3d.  Supposing  fraud  fixed  upon  Joseph  Andrews,  the  vendor, 
and  not  upon  Thomas  Andrews,  the  vendee  ;  what  effect  will  the 
deed  of  conveyance  have  against  the  claims  of  the  complainant,  as 
a  judgment  creditor  of  the  vendor  ?  After  a  careful  investigation 
of  the  books  on  this  subject,  we  find  it  laid  down  by  numerous 
cases,  decided  by  the  brightest  ornaments  of  the  English  and  Ameri- 
can Bench,  that  such  a  conveyance  'as  this,  made  and  executed 
under  such  suspicious  circumstances,  will  not  be  permitted  to  stand 
against  the  creditors  of  the  vendor.  And  the  deed  will  be  can- 
celled, though  the  vendee  be  a  bona  fide  purchaser  without  notice. 
14  Ves.  289,  290;  2  Ves.  sen.  627  ;  1  Dow,  30  ;  Shep.  Touch. 
66,  67  ;  2  John.  Cha.  Rep.  42 ;  1  Conn.  Rep.  527,  notes ;  7 
Cow.  301  ;  7  John  Cha.  Rep.  64  ;  1  Cow.  Rep.  632  ;  7  Greenl. 
Rep.  241. 

4tb.  Was  not  the  land  subject  to  seizure  and  sale  under  execu- 
tion, by  virtue  of  the  provisions  of  our  statute,  making  estates  of 
every  kind  holden  or  possessed  in  trust,  subject  to  like  debts  and 
charges  of  the  person  to  whou  uee  they  shall  respectively  be  holden, 
as  they  would  have  been  subject  to,  if  those  persons  had  own- 
ed the  like  interest  in  the  tilings  thus  holden  or  possessed,  as  they 
own  in  the  uses  or  trust  thereof  ?    H.  &  H.  Dig.  849,  §  29. 

We  will  not  fiaigue  the  Court  by  a  discussion  of  the  first  point 
made.  It  is  too  familiar ;  and  the  reasons  by  which  it  is  sustained 
are  too  firmly  settled  to  require  illustration  or  argument.  Passing 
on,  we  neict  approach  the  second  point,  which,  seemingly,  b  the  most 
fornndable  in  the  cause.  Now,  although  the  defendants  are  called 
cm  to  answw,  as  to  their  motives  in  making  this  conveyance,  and,  in 
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response  to  the  bill,  have  denied  all  fraud  ;  it  is  insisted,  that  if 
the  facts  in  the  cause  prove  a  fraudulent  intent,  the  Court  will  ad- 
judge the  deed  fraudulent,  the  answers  of  the  defendants  to  the  con- 
trary notwithstanding.  For  if  the  mere  denial  of  fraud  bj  defend- 
ants, is  to  outweigh  facts  and  circumstances  which  fasten  upon  the 
transaction  the  marks  of  covin,  deceit,  and  trick,  from  which  a 
violent  presumption  of  fraud  may  legitimately  arise,  the  tempta- 
tions held  out  for  perjury  will  be  so  great,  as  to  deter  creditors 
from  seeking  redress  of  their  grievances.  Without  imputing  such 
conduct  to  the  defendants  in  the  present  cause,  we  lay  it  down  as  a 
general  rule  (subject  to  few  qualifications) ,  that  a  man,  who  will 
swindle  or  defraud  his  creditor,  will  lie,  to  conceal  it ;  and,  if  called 
upon  by  bill  to  disclose  matters  which  would  derogate  from  his 
standing  in  the  community,  and  show  him  off  in  his  true  light  to  the 
world,  to  preserve  consistency  of  character,  he  will  seldom  fail  to 
add  crime  to  crime,  by  swearing  to  the  bond  fides  of  a  transaction 
which  he  knows  to  be  clothed  with  the  full  dress  of  unrighteous  in- 
trigue. 

Fraud  will  be  presumed,  if  the  facts  and  circumstances  of  the 
particular  case  justify  it,  in  the  face  of  a  full  and  peremptory  de- 
nial by  the  answer.  It  is  to  be  gleaned  from  all  the  facts  and  cir- 
cumstances appertaining  to  the  case  under  consideration:  the  situation 
of  the  vendor  and  vendee  ;  the  relation  they  occupy  towards  each 
other  ;  the  value  of  the  property  conveyed,  and  the  price  given,  or 
agreed  to  be  given,  for  it ;  the  mode  and  time  of  payment  stipulated 
for  ;  the  declarations  of  the  vendor  prior  to  the  conveyance,  must  all 
be  taken  together  in  the  estimate  ;  and  if,  separately  or  collectively, 
they  furnish  strong  and  controlling  evidence  of  a  fraudulent  intent,  the 
Court  will  so  declare  it.  See  cases  cited  under  second  head.  The 
bill,  answer,  and  proof  show  that  Joseph  Andrews,  the  vendor j  was 
largely  indebted,  at  the  time  this  conveyance  was  made.  That  it 
was  executed  on  the  eve  of  the  recovery  of  a  large  amount  of  judg- 
ments against  the  vendor  ;  and  that  Thomas  Andrews,  the  vendee^ 
was  not  in  a  condition  to  justify  him  in  making  the  purchase  at  that 
peculiar  time.  '  A  time  when  an  unparalleled  pecuniary  embar- 
rassment prevailed  ;  when  a  man  of  princely  fortune  would  scarcely 
have  ventured  on  such  a  purchase  as  did  the  defendant,  Thomas 
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Andrews,  almost  void  of  means.  The  defendants  are  brothers ; 
wbicfa,  connected  with  the  other  facts  in  the  cause,  and  the  univer* 
sd  suspicion  thrown  by  the  books  over  transactions  of  doubtful 
honesty,  between  persons  so  nearly  related,  furnishes  almost  con« 
elusive  evidence  of  a  fraudulent  intent,  on  the  part  of  both  defend- 
anu. 

The  time  of  payment  stipulated  for,  furnishes  irrefragable  evi* 
dence  of  direct  fraud,  on  the  part  of  both  defendants.  In  a  cause 
involvbg  similar  facts,  where  the  vendor  and  vendee  were  not  so  in- 
timately related  as  here,  Chancellor  Kent  adjudged  the  conveyance 
fraudulent.  2  John.  Cha.  Rep.  297  -  304.  It  will  be  recollected 
that  in  thb  case,  a  credit  of  about  ten  years  is  given  by  the  vendor 
to  the  vendee,  and  that  litde  or  none  of  the  purchase-money  has 
been  paid.  2  John:  Cha.  Rep.  44;  ib.  297;  11  Wend.  Rep. 
191-203,  217  ;  4  Mason,  226  ;  1  J.  J.  Marsh.  226. 

The  declarations  of  Joseph  Andrews,  the  vendor,  prior  to  the 
conveyance,  prove  that  his  direct  intention  was  to  defraud  com- 
plainant. It  is  in  proof,  by  two  of  tbeir  own  witnesses,  M.  B.  and 
C.  F.  Hamer,  that  Joseph  Andrews  had  frequently -declared,  ^^  he 
never  would  pay  the  debts  of  Vance  &  Andrews."  The  bill 
shows  that  complainant's  claim*  was  one  of  that  class.  It  is  also 
proved  by  C.  F.  Hamer,  that  Joseph  Andrews  told  him  his  object, 
in  making  the  conveyance,  was  to  ^^gain  time.^^  R.  C.  Hyatt 
proves  (who  is  one  of  defendant's  witnesses),  that  he,  as  Cashier 
of  the  Planters'  Bank,  was  constrained  to  compromise  the  claims 
held  by  the  Bank  against  Joseph  Andrews,  because  he  had  sold  all 
his  property  on  a  long  credit,  Hughes  and  Harrison,  both  prove  a 
large  and  heavy  indebtedness  on  the  part  of  Joseph  Andrews,  at  the 
rime  he  conveyed  his  property  ;  and  that  the  sum  of  $22,506,  was 
in  suit  against  him,  at  the  time  he  executed  this  conveyance.  S. 
G.  Matthews  proves  that  the  conveyance  was  made  to  protect  Jo- 
seph Andrews  from  the  imprudence  of  Vance. 

The  deposition  of  Joseph  Andrews  has  been  taken  under  an  or- 
der of  court ;  to  the  reading  of  which  we  object.  A  party  charged 
with  making  a  fraudulent  deed,  is  an  incompetent  witness  to  prove 
the  bond  fides  of  the  traiAaction.  2  Ves.  sen.  628,  629;  3  John.  Cha. 
Rep.  271  ;  ib.  613.  The  release  of  Joseph,  by  Thomas  Andrews, 
from  all  the  covenants  in  his  deed,  in  order  to  make  him  a  disinterest- 
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ed  witness,  shows  off  this  transaction  in  its  original  colors,  and 
furnishes  controlling  evidence  of  the  intention  with  which  it  was 
entered  into.  Should  the  tUk  to  the  property  fail,  the  vendee  will 
be  compelled  to  pay  up  all  the  purchase-money,  without  any  recourse 
upon  the  vendor.  2  How.  Kep,  601—609.  If  taking  a  quit- 
claim deed  implies  knowledge  of  a  doubtful  title,  much  more 
would  a  release  from  all  covenants  in  a  deed  fix  the  vendor  with 
such  knowledge. 

The  trust  deed^  executed  by  Thomas  Andrews  to  Dorsey  tc  Re- 
gan, gives  to  Joseph  Andrews  the  whole  property,  as  security  for  the 
payment  of  the  purchase*money  ;  which  renders  Joseph  Andrews 
directly  interested  in  the  result  of  the  suit,  and  his  deposition  is  In- 
admissible on  that  ground.  He  is  interested  in  sustainbg  the  deed, 
in  order  to  save  the  security. 

Now  we  ask,  if  it  be  possible  for  a  court  of  equity  to  apbold  a 
transaction  like  this,  marked  as  it  is,  at  every  step,  from  its  com- 
mencement to  its  termination,  with  the  strongest  indicia  of  fraud  9 

If  the  Court  shall  doubt  whether  fraud  is  fastened  upon  Thomas 
Andrews,  the  tendee^  we  then  rely  upon  the  strength  of  the  cases 
cited  under  the  3d  head. 

But  we  think  it  is  shown,  conclusively,  that  the  entire  contract,  on 
the  part  of  both  defendants,  was  conceived  in  fraud,  and  made  its 
appearance  in  the  world  covered  with  the  distinguishing  drapery  of 
its  original  sin.  The  vendee  is  the  brother  of  the  vendor;  is  a  man 
comparatively  without  means  :  from  the  circumstances,  must  have 
known  of  the  indebtedness  of  the  vendor;  and,  at  a  time  of  such 
general  embarrassment,  never  would  have  made  such  a  purchase, 
unless  for  the  purpose  of  securing  his  brother^s  property,  in  deroga- 
tion of  the  rights  of  his  creditors.     4  Raw.  Rep.  309. 

We  next  call  the  Court's  attention  to  a  sound  and  legitimate  con- 
struction of  the  act  of  the  legislature  before  referred  to,  H.  Sl  H. 
Dig.  349,  sec.  29.  It  is  thought,  that  under  the  provisions  of  the 
act,  the  land  was  liable  to  seizure  and  sale. 

All  other  positions  failing,  we  then  rely  upon  the  case  in  I  John. 
Cb.  Rep.  481,  as  a  dernier  resort.  Under  the  rule,  as  there  laid 
down,  the  Court  will  compel  Thomas  Andrews  to  pay  up  the 
amount  of  Pope's  judgment,  or,  in  default^  order  him  to  convey  the 
premises  to  Pope. 
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W.  Terger^  for  the  defendants. 

The  evidence  in  the  cause,  to  my  mind,  proves  anything  ebe 
than  fraud,  even  upon  Joseph  Andrews  :  though  so  far  as  Thomas 
Andrews  is  concerned,  there  is  not  the  slightest  pretence  that  he  was 
guilty  of  any  fraud,  or  participated  in  any  design  to  defraud  the 
creditors  of  Joseph  Andrews,  if  Joseph,  even,  had  such  intention. 
I  need  scarcely  state  the  rule  of  equity,  that  fraud  cannot  be  pre- 
sumed or  inferred  from  slight  circumstances  ;  although  it  is  admitted 
that  direct  proof  of  fraud  need  not  be  adduced. 

It  may  be  proved  by  circumstances,  as  well  as  anything  else. 
But  where  an  act  does  not  necessarily  import  fraud,  where  it  may 
bave  occurred  as  well  from  good  as  bad  motives,  fraud  will  not  be 
inferred.     8  Peters,  253. 

To  vitiate  a  conveyance  as  fraudulent,  there  must  be  a  fraudu- 
lent design  in  the  grantor,  and  notice  of  that  design  in  the  grantee. 
4  Rjind.  282  ;  4  Wheaton,  466  ;  9  Yerger,  327  ;  8  Peters,  R. 
253;  Baldwin's  C.  C.  R.  110;  3  John.  Ch.  R.  378  ;  14  John. 
R.  498  ;  Howard  &  Hutch.  Dig.  370,  371. 

In  the  case  before  the  Court,  it  would  be  necessary  for  the  Court 
to  indulge  two  presumptions,  before  it  could  set  aside  this  sale. 
First :  it  will  have  to  presume  that  Josepb  Andrews  intended  a 
fraud ;  and,  secondly :  that  Thomas  Andrews,  being  cognizant  of 
such  intention,  participated  in  it,  by  making  the  trade.  Upon  look- 
ing at  the  facts,  I  do  not  think  that  they  are  sufficient  to  raise  the 
first  presumption.     I  am  sure  they  do  not  warrant  the  second. 

In  order  to  raise  a  presumption  of  fraud,  ^^  it  is  not  sufficient  that 
the  fact  to  be  inferred  often  accompanies  the  fact  proven  ;  it  should 
wioH  iimoUy  aeeompany  it :  and  I  would  say,  in  the  absence  of  all 
circumstances,  that  it  should  rarely  otherwise  happen."  Hart  v. 
JVewJand,  3  Hawks,  R.  122 ;  Patiershall  v.  Lurford,  23  Eng. 
L.  B.  214;  2  Phil.  Ev.  New  ed.  289,  et  seq.;  iPhil.  £v. 
New  ed.  504. 

After  every  effort  to  establish  fraud,  if  it  remains  doubtful  upon 
the  proof,  innocence  is  to  be  presumed.  2  Phil.  £v.  New  ed. 
398 ;  1  Rep.  Const.  Ct.  308,  309;  1  Wash.  306,  308 ;  3  Cases 
Ch.  85,  114. 

It  is  objected,  that  Josepb  Andrews  is  not  a  competent  witness 

▼  OL.   I.  18 
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for  Thomas  Andrews.  His  interest  is  clearly  against  Thomas 
Andrews,  and  in  favor  of  the  complainant ;  and  the  fact  that  be  is 
charged  as  a  parHcepa  fraudit  does  not  exclude' him.  6  John. 
R.  135  ;  1  Rawle,  141 ;  9  Pick.  139,  ib.  176  ;  1 1  Mass.  R.  498  ;  2 
Phil.  Ev.  new  ed.  70,  ib.  120  ;  4  J.  J.  Marsh.  86  ;  7  Wend.  229  ; 
2  Gill  &  John.  132. 

By  the  Chancellor.  This  bill  is  6led  for  the  purpose  of  setting 
aside  a  deed  from  Joseph  Andrews  to  his  brother,  Thomas  Andrews, 
of  certain  lands  in  the  county  of  Yazoo,  dated  the  4th  March,  1839. 
The  complainant  claims  those  lands  as  a  purchaser,  under  a  judgment 
rendered  in  his  own  favor,  in  May,  1839,  against  Joseph  Andrews  and 
James  H.  Vance;  and  alleges  that  the  deed  from  Joseph  to  Thomas 
Andrews,  was  made  to  ^^  delay,  hinder,  and  defraud"  his  creditors  ; 
and  prays  that  the  same,  as  to  him,  may  be  declared  fraudulent  and 
void.  The  answers  deny  all  fraud,  and  insist  that  the  sale  to  Thomas 
Andrews  was  made  ia  good  faith,  and  for  a  valuable  consideration. 
I  am  to  decide  upon  the  issue  thus  made  :  1.  Whether  there  was 
fraud  on  the  part  of  Joseph  Andrews  :  and,  2.  Whether  Thomas 
Andrews  knew  of,  or  participated  in,  that  fraud. 

The  prosecution  of  these  inquiries,  demands  a  critical  and  search- 
ing examination  of  the  various  facts  and  circumstances  disclosed  by 
the  pleadings  and  proofs,  in  order  that  the  motives  and  influences 
which  led  to  the  sale  may  be  fully  seen  and  understood. 

1.  It  appears  that  one  James  Vance  and  Joseph  Andrews, 
were  engaged  as  partners  in  the  business  of  merchandising ;  that 
Vance  was  the  active  partner,  and  had,  from  want  of  skill,  or 
from  neglect,  or  other  cause,  so  managed  the  afiairs  of  the  part- 
nership, that,  by  the  spring  of  1839,  the  concern  had  become 
greatly  embarrassed,  was  harassed  with  lawsuits,  for  large  sums 
of  money,  and  threatened  with  immediate  and  hopeless  iosolveo- 
cy.  Joseph  Andrews,  being  advised  of  this  state  of  things,  be* 
pame  alarmed  for  the  safety  of  bis  individual  property,  and  declared 
to  his  friends,  about  that  time,  and  ajltrvoards^  that  ht  would  never 
pay  any  of  the  debts  of  the  partnership ;  that  he  had  beeQ 
swindled  and  ruined  by  Vance,  and  that  none  of  his  individual 
means  should  ever  be  applied  to  the  payment  of  their  joint  debts. 
These  facts  and  declarations  are  fully  proven  by  G.  F.  and  M. 
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B.  Hamer,  two  of  the  defendant's  own  witnesses.  In  consumma- 
tion of  the  purposes,  thus  avowed  by  Joseph  Andrews,  I  find 
him,  in  quick  succession,  conveying  away  all,  or  nearly  all,  of  his 
risible  and  tangible  property,  and  divesting  himself  of  everything 
upon  which  an  execution  at  law  could  he  made  to  act.  How 
well  he  accomplished  his  design,  is  fully  shown  by  the  fact,  that 
executions  upon  all  judgments,  subsequently  obtained  against  htm, 
were  returned  *^  no  property  found/' 

2.  There  is  something  in  the  very  terms  and  character  of  the 
sale  to  Thomas  Andrews,  which,  when  viewed  in  connection 
with  the  heavy  embarrassments  of  the  firm  of  Andrews  &  Yance, 
and  the  declaration  of  Joseph  Andrews,  that  he  would  never  pay 
any  of  their  debts,  furnishes  to  my  mind  the  most  convincing 
proof  of  the  true  character  of  the  transaction.  1.  It  is  proven, 
that  Thomas  Andrews  was  a  mechanic,  with  but  a  small  property, 
and  limited  resources,  and  yet,  by  the  sale,  he  contracted  a  debt 
for  upwards  of  sixty-five  thousand  dollars ;  ^n  amount  vastly  be- 
yond what  he  could  pay,  by  the  aid  of  his  limited  means  ;  but 
still  we  find  Joseph  Andrews  entirely  willing  to  rely  upon  no  other 
security,  than  that  of  a  deed  of  trust  upon  the  same  property 
^hich  he  sold  to  him  ;  and  this,  too,  although  it  appears  that  much 
of  the  property  embraced  by  the  deed  is  of  a  perishable  nature, 
and  -roust  become  extinct  long  before  the  period  at  which  the 
heaviest  portions  of  the  debt  ate  to  mature.  2.  Upwards  of  sixty 
thousand  dollars  of  this  debt  is  divided  into  three  equal  iqstal- 
ments,  and  made  to  mature  nine,  ten,  and  eleven  years  after  the 
date  of  the  contract,  with  a  proviso  in  the  deed  of  trust,  that  it 
should  not  be  enforced  until  the  last  payment  fell  due  ;  thus,  in 
point  of  fact,  extending  the  credit  to  eleven  years.  This  extrav- 
agant credit  is  rendered  more  remarkable,  when  it  is  recollected 
thot  it  was  ^ven  by  otu  in  great  need  of  ready  means,  to  meet 
heavy  impending  liabilities,  and  to  one  whose  limited  resources 
furnished  hut  a  flimsy  assurance  that  the  debt  would  ever  be  paid. 
I  think,  that  a  sale  upon  such  a  credit,  by  one  largely  in  debt,  and 
whose  every  means  were  more  than  demanded  to  meet  his  then 
existing  and  pressing  wants,  is  wholly  irreconcilable  with  the  con- 
duct of  an  honest  debtor ;  and  can  only  be  accounted  'for  upon 
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the  hypothesis,  that  the  sale   was  made,  in  the  language  of  the 
statute,  "  with  inteniion  to  hinder,  delay,  and  defraud  creditors," 
From  this  view  of  the  case  I  cannot  doubt,  that  so  far,  at  least,  as 
Joseph  Andrews  was  concerned,  the  sale  was  intended  to  lock 
his  property  against  the  legal  pursuit  of  his  creditors,  and  at  the 
same  time  admit  him  to  the  secret  enjoyment  of  the  profits  thereof. 
It  placed  it  in  his  power  to  postpone  his  creditors  for  eleven  years, 
and  then  to  pay  them,  or  not,  at  his  pleasure.     3.  This  brings  me' 
to  the    second   branch  of  the  inquiry  ;   Was    Thomas  Andrews 
privy  to  the  alleged  fraud  ?     If  he  was  notj  then  he  stands  fortified 
and  protected  by  the  provision  of  our  statute,  as  a  purchaser  for 
valuable  consideration,   however  fraudulent   may  have   been   the 
intention  of  his  grantor.      The  counsel  for  the  defendants  insist, 
that  there  is  no  evidence  in  the  case,  establishing  any  such  privity. 
It  very  rarely  happens,  that  direct  evidence  of  fraud  can  be  ob* 
tained,  it  is  usually  elicited  from  the  facts  and  circumstances  at- 
tending each  case.    «It  is  generally  true,  that  the  first  eflfort  of  a 
roan  who  intends  to  commit  a  fraud,  is  to  throw  a  veil  over  the 
transaction,  which  may  shield  it  against  assault,  and  baffle  all  at- 
tempt at  detection.     No  man  willingly  furnishes  the  evidence  of 
his  own  turpitude.     It  is  equally  trpe,  that  the  very  means,  which 
are  carefully  used  to  impress  the  transaction  with  outward  fairness, 
not  unfrequenlly  serve  to  expose  its  inward  deformity  and  turpi- 
tude.    The  difficulty  of  obtaining  direct  evidence  in  such  cases, 
has  led  to  the  rule  in  equity,  that  fraud  may  be  inferredy  from  facts 
and  circumstances,  —  such  as  the  nature  of  the  contract,  and  the 
relation  and  circumstances  of  the  parties.     Chesterfield  v.  Janssen^ 
3  Ves.  sen.   155  ;  Denton  v.  Mackenziey   1  Desauss.  Rep.  300  ; 
Gist  V.   Prazier^  2  Littell's  Rep.   118;  Watkinsv.   Stocketty  6 
Har.  &  Johns.  Rep.  435. 

I  infer  that  Thomas  Andrews  was  privy  to  the  fraud  intended  by 
Joseph  Andrews. 

1.  Because  they  were  brothers,  living  in  the  same  neighborhood, 
and  sometimes  together,  and  were  likely,  therefore,  to  be  familiar 
with  each  others  circumstances,  and  to  share  each  others  confi- 
dence. 2.  Because  the  embarrassments  of  Joseph  Andrews,  as 
a  member  of  the  firm  of  Vance  &  Andrews,  appear  to  have  been 
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a  matter  of  neighborhood  notoriety,  of  which  Joseph  Andrews, 
himself,  frequently  spoke  to  others ;  avowing  bis  determination 
never  to  pay,  out  of  his  property,  any  of  their  debts  ;  and  I  am 
not  at  liberty  to  suppose  that  he  did  not  make  similar  avowals  to 
his  brother,  in  whom  he  appears  to  have  had  the  utmost  confi- 
dence, or  that  the  same  facts  were  not  known  to  him,  that  appear 
to  have  been  familiar  to  others.  3.  Because  he  shows  in  his 
answer,  that  be  was  aware  of 'the  heavy  indebtedness  of  his  brother 
Joseph  ;  and  he  must  have  known,  from  the  very  nature  of  the 
long  credit  given  to  him  on  the  sale,  that  it  was  the  purpose  of 
Joseph,  to  thus  carry  out  his  previously  avowed  intention  of  never 
paying  the  debts  of  the  firm  of  Vance  &  Andrews  ;  because  he 
must  have  seen  that  Joseph  was  thus  divesting  himself  of  all  the 
means  which  he  bad,  by  which  either  a  voluntary  or  forced  pay- 
ment could  be  made.  Taking  all  these  circumstances  together, 
I  think  they  countervail  the  denials  of  the  answer,  and  prove  that 
the  sale  was  made  with  a  fraudulent  intent:  I  have  not  noticed 
the  deposition  of  Joseph  Andrews,  because  I  am  satisfied  that  he 
is  an  incompetent  witness.  1 .  Because  a  defendant  who  is  charged 
with  colluding  with  his  co-defendant,  in  regard  to  the  transaction 
sought  to  be  impeached,  cannot  be  a  witness  for  bis  co-defendant, 
especially  where  he  is  liable  for  costs,  as  Joseph  Andrews  evi- 
dently is,  in  this  case.  Whipple  v.  Lansings  3  Johns.  Ch.  Rep. 
612;  2  Ves.  sen.  628,  629. 

2.  Because  Joseph  Andrews  is  directly  interested  in  upholding 
the  sale  ;  for,  if  it  is  set  aside,  he  must  lose  all  right  upon  his  deed 
of  trust,  and  to  enforce  the  payment  of  the  notes,  taken  as  the 
consideration  of  that  sale.  Upon  the  whole,  I  shall  declare  the 
deed  from  Joseph  Andrews  to  Thomas  Andrews,  so  far  as  it 
relates  to  the  land,  fraudulent  and  void  as  against  the  complainant. 
And  shall  direct  the  costs  of  the  suit  to  be  paid  by  the  defendants. 
LfCt  a  decree  be  prepared  accordingly. 
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DECEMBER   TERM,  1843. 
Heirs  of  Charles  Land  v.  Heirs  of  Thomas  Land. 

The  fact  that  both  parties  to  a  snit  in  chancery  in  the  State  courts,  claim  the  land  in 
controTersy,  under  a  treaty  to  which  the  United  States  is  a  party,  has,  in  itself,  nothiog 
to  exclude  the  jurisdiction  of  the  State  court. 

The  refusal  of  the  a^nt  of  the  United  States,  r^sidin^  with  the  Indians,  to  register  the 
application  of  the  Indians,  claiming  under  the  14  th  article  of  the  Dancing  Rahbit  Creek 
treaty,  does  not  affect  the  validity  of  the  claim  and  application  of  such  Indians. 

The  right  of  the  head  of  a  Choctaw  family  to  a  reserTation  under  the  1 4th  article  of  the 
Dancing  Rabbit  Creek  treaty,  vested  whenever  such  Choctaw  signified  his  intention,  to 
the  agent  of  the  United  States,  of  becoming  a  citizen  of  the  State  ;  and  that  right  be- 
came complete  whenever  a  residence  on  the  land,  for  five  years  subsequent  to  the  ratifi- 
cation of  the  treaty,  was  accomplished. 

This  bill  is  filed  by  tbe  beirs  of  Charles  Land,  and  charges  that 
their  ancestor  purchased  from  Betsey  Beames,  or  Istanchi,  her 
reservation  under  the  14th  ^^  article  of  the  Treaty  of  Dancing 
Rabbit  Creek,"  for  eight  hundred  dollars,  and  took  title  therefor,  and 
power  of  attorney  to  prosecute  the  claim.  The  former  is  lost  or 
mislaid.  The  latter  is  filed,  as  an  exhibit  to  the  bill.  That  said 
Indian  was  the  Choctaw  head  of  a  family,  and  bad  one  uomarried 
child,  living  with  her,  over  two  years  of  age,  who  is  since  inter- 
married with  the  defendant  Thomas  Sims.  That  Istanchl  resided 
upon  Honey  Island  at  the  date  of  the  treaty,  within  tbe  district 
ceded  by  tbe  treaty,  and  had  a  house  and  field  on  the  tract,  which, 
after  the  survey  of  the  land,  proved  to  be  section  21,  township  16, 
range  1,  west.  That,  within  six  months  from  the  ratification  of  the 
treaty,  she  signified  her  intention  to  Col.  William  Ward,  agent  of 
the  United  States  for  the  Choctaws,  of  becoming  a  citizen,  and 
taking  lands,  under  the  14th  article  ;  claiming  for  herself,  in  conse- 
quence of  her  improvements  and  residence,  said  section,  and  tbe 
west  half  of  number  22,  for  her  daughter.  That  she  remained  upon 
said  land  until  1831,  when,  having  once  been  compelled  to  move 
her  house  to  a  difi!erent  part  of  the  tract  by  Thomas  Land,  she  was 
driven  off,  and  her  house  taken  possession  of  by  one  Fatharee,  and 
after  his  removal  was  filled  with  corn  and  fodder.  That  tbe  year 
after,  as  soon  as  the  corn  and  fodder  were  removed,  and  the  bouse 
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left  vacant,  she  took  possession,  and  continued  in  possession  until 
bis  death,  which  happened  in  December,  1636.  That  although 
much  annoyed,  and  for  a  time  compelled  to  leave  her  house,  she 
always  claimed  it  for  her  home.  That  Sims,  and  his  wife  Ann, 
sold,  and  transferred  by  quitclaim,  all  their  interest,  to  Jno.  B. 
Forester.  That  Forester's  claim  forms  a  cloud  upon  their  title. 
That  Sims  and  his  wife,  and  Forester,  all  knew  of  the  prior 
purchase  of  said  land  by  their  ancestor.  That  the  east  half  of  said 
section  21  was  located  by  a  floating  claim,  in  the  name  of  Josiah 
Doak.  That  Doak  was  a  white  roan,  and  trader,  and  lived  thirty 
miles  from  the  place.  That  a  float  was  granted  to  him^  by  a  sup- 
plemeot  to  the  treaty,  for  a  half  section,  to  be  located  upon  any 
unoccupied  and  unimproved  lands  in  the  district  in  which  he  lived. 

That,  without  locating  the  float,  he  sold  it  to ,  who  sold 

it  to  Thomas  Land,  deceased,  who  located  the  same,  in  the  name  of 
Doak,  upon  the  said  east  half  of  section  21,  which  embraced  all 
Istanchi's  improvements,  with  full  knowledge  of  her  claim,  and  of 
the  sale  she  had  made  to  Charles  Land,  and  Thomas  Land  took 
immediate  possession  of  said  land,  and  retained  it  until  he  died, 
which  was  in  June,  1839,  since  which  his  legal  representatives  have 
bad  possession  and  received  the  profits,  which  are  worth  from  $500 
to  $1000  per  annum,  as  there  are  two  hundred  acres  of  cleared 
land.  Charges  that  the  legal  representatives  are  bound  to  account 
to  them  for  the  same. 

Charges  that  defendant  Johnson  was  appointed  administrator  of 
Thomas  Land  ;  that  he  received  the  profits,  and  applied  them  to 
the  use  of  the  estate,  which  is  insolvent ;  that  said  administrator 
threatens  to  sell  said  half  section,  and  appropriate  it  to  the  use  of 
tbe  estate  ;  that  if  he  is  permitted  to  do  so  it  will  embarrass  their 
title.  Asks  a  restraining  order,  and  that  he  be  charged  with  the 
rents  and  profits  ;  that  this  claim  throws  a  shadow  of  suspicion  or 
cloud  upon  their  title  ;  that  Charles  Land  died  on  the  28th  July, 
1934,  leaving  a  will,  directing  his  executors  to  sell  all  his  real  estate 
to  pay  his  debts;  that  complainants  are  bis. only  heirs  and  legal 
representatives  ;  that  the  above  claims  throw  a  cloud  upon  the  titles, 
and  greatly  embarrass  the  sale,  of  said  real  estate.  Prays  that  the 
title  be  vested  in  them,  clouds  removed,  for  an  account  with  John- 
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SOD,  and  a  sale  of  the  float  to  pay  whatever  is  due  them,  as  the 
estate  is  insolvent ;  that  the  title  to  the  land  b  controversy  be 
Tested  in  them  by  conveyance  from  Thomas  Land's  heirs,  and 
injunction  against  Johnson,  and  ^general  relief. 

The  answer  of  Thomas  Land's  heirs,  Johnson  Cyrus  Land  (by 
his  guardian  ad  litem) ^  and  William  Land,  states,  that  they  have 
no  personal  knowledge  of  the  sale  by  Betsey  Beames,  or  Istanchi, 
to  Charles  Land,  but  they  have  heard  of  it,  and  demand  proof ; 
that  Istanchi  was  the  Choctaw  head  of  a  family,  at  the  time  of  the 
treaty,  as  they  believe,  and  that  she  applied  to  Ward  to  have  faer 
name  registered,  which  he  refused  to  do.  They  deny  that  Thomas 
Land  drove  her  off  his  place  ;  say  that  Fatharee  threatened  her, 
which  induced  her  to  leave.  Admit  that  Charles  Land  took  pos- 
session of  said  east  half  section  21,  under  the  location  of  Doak. 
They  charge  that  Istanchi  voluntarily  left  the  pldce,  and  that  she 
never  resided  there  after  1835.  They  say,  that  the  representatives 
of. Charles  Land,  before  Thomas  Land  deceased  located  Doak's 
claim,  said  that  they  had  despaired  prosecuting  with  success  the 
claim  of  Istanchi ;  that,  in  consequence  of  that  statement,  Doak's 
claim  was  located  there  ;  that,  at  the  time  of  the  location,  Doak's 
claim  was  the  only  valid  claim  ;  they  admit  that  Istanchi  was  en- 
tided  to  land  under  the  14th  article  of  said  treaty,  but  allege  that 
she  cannot  interfere  with  the  title  of  Doak,  derived  from  the  same 
treaty.  Admit  that  Thomas  Land  cultivated  until  his  death,  in 
1839,  and  Johnson  until  1842.  Think  the  rents  and  proflts  worth 
$2  per  acre.  That  valuable  improvements  were  made.  Johnson 
says,  that  he  never  heard  of  the  claim  being  set  up,  while  he  culti- 
vated, until  he  advertised  it  for  sale.  Allege  that  16th  section  of 
said  township  was  reserved  for  said  Istanchi,  and  exhibit  the  Regis- 
ter's certificate  that  it  is  still  vacant.  They  deny  fraud.  Insist  by 
way  of  demurrer,  as  if*  specially  pleaded. 

The  answer  of  Thomas  Sims  and  wife,  admits  the  allegations 
of  the  bill,  except  the  sale  to  Charles  Land  of  the  west  half  of 
section  22,  which  they  positively  deny.  Admit  their  sale  to  Fo- 
rester, and  a  quitclaim  tide  to  their  interest  in  both  sections  21 
and  22. 

The  answer  of  Jno.  B.  Forester,  admits,  from  belief,  the  general 
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allegatioDS  of  the  bill,  except  the  sale  of  west  half  of  section  22, 
to  Charles  LaDd,  which  he  claims,  as  a  purchaser  from  Sims  and 
wife.  DiscUims  all  interest  in  said  section  21,  although  the  deed 
from  Sims  and  wife  vested  the  legal  title  in  him.  Prays  his 
snswer  may  be  taken  as  a  cross-bill  against  the  heirs  of  Charles 
Land,  deceased,  complainants.  Calls  on  them  for  an  answer, 
which  is  filed,  admitting  that  Charles  Land  purchased  only  section 
21,  and  that  he  never  purchased,  nor  had  any  claim  to,  said  half  of 
section  number  22,  or  any  other  half  section,  on  account  of  said 
daughter  of  Istanchi. 

The  depositions  fully  establish  the  allegations  of  the  bill.  It 
was  admitted  by  counsel  that  Ward  was  the  agent  of  the  United 
States  for  the  Choctaw  nation  during  the  year  1831,  and  that  Josiah 
I>oak  did  not  live  on  the  land  in  controversy,  either  at  the  treaty  or 
since,  nor  did  he  ever  have  any  improvements  on  the  same. 

The  Register's  certificate,  referred  to  in  the  answer  of  the  de- 
fendants as  exhibiting  a  reservation  of  the  16th  slection  of  the  same 
township  for  Istanchi,  recited  that  the  reservation  was  merely  canr 
ditianal,  and  that  the  same  section  was  afterwards  unconditionally 
reserved  for  Ne-te-ka-chee,  a  chief  \  which  last  reservation  was 
approved  by  the  President  of  the  United  States  on  the  dd  of 
June,  1836. 

S.  S.  PretOuf ,  for  complainants. 

The  bill  in  this  case  is  framed  upon  a  claim  set  up  by  complain- 
ants to  section  21,  township  16,  range  1,  west,  and  the  north  half 
section  22,  in  same  section  and  range.  This  claim  is  derived 
through  Betsey  Beames,  a  Choctaw  head  of  a  family,  from  the  14th 
article  of  ^^  The  Dancing  Rabbit  treaty."  It  is  averred  that  Bet- 
sey Beames  was  entitled,  under  said  14th  article,  to  said  section  21, 
as  the  place  of  her  residence  at  the  time  of  the  treaty,  and  to  the 
one  half  of  section  22,  on  account  of  her  child,  then  near  10  years 
of  age.  It  is  averred  that  Charles  Land  purchased,  for  a  good 
and  valuable  consideration,  her  title  and  interest,  and  that  the  bond 
of  title  is  lost.  The  bill  further  states,  that  one  half  of  section 
21  is  claimed  by  the  heirs  of  Thomas  Land,  under  a  purchase 
firom  one  Doak,  who  floated  upon  it,  and  that  John  B.  Forester 
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claims  by  purchase  from  odc  Sims  and  wife  (which  wife  was  Bet- 
sey Beames's  daughter),  said  one  half  of  section  22.  The  com- 
plainants abandon  their  claim  to  the  one  half  of  sectiop  22,  and  iosbt 
upon  a  decree  for  quieting  and  confirming  their  title  to  section  21. 

The  evidence  m  the  case  is  full  and  conclusive.  1st.  That  Bet- 
sey Beames  was  a  Choctaw  head  of  a  family,  and  resided,  and  had 
an  improvement  at  the  time  of  the  treaty,  upon  said  section  21,  in 
controversy. 

2d.  That  she  signified  within  six  months  after  the  treaty  to  Ward, 
the  U.  8.  agent  for  that  purpose,  her  intention  of  remaining  and 
becoming  a  citizen,  under  the  14th  art.  of  the  treaty. 

3d.  That  she  resided  on  said  improvement,  in  sec.  21,  accord- 
ing to  the  provision  of  said  14th  article,  for  five  years  and  more, 
even  till  her  death  in  December,  1836. 

4th.  That  Betsey  Beames  sold  to  Charles  Land  her  claim,  for 
a  negro,  and  an  agreement  to  support  her  for  life  ;  that  said  con- 
tract was  in  writing,  Betsey  Beames  giving  said  Charles  Land  a 
bond  for  title,  and  he  delivering  the  negro  and  giving  a  bill  of  sale. 
All  these  facts  are  distinctly  and  plainly  proven,  by  the  depositions 
of  Jonathan  Revill,  David  .D.  Thomson,  and  Thomas  Sims ; 
there  is  also  a  written  admission  by  defendants'  counsel,  that  Ward 
was  the  proper  agent  of  the  United  States,  to  whom  the  Indians 
were  to  signify  their  intention  of  remaining. 

Upon  this  state  of  facts,  it  seems  to  me  to  need  no  argument, 
to  show  that  complainants  have  a  complete  equitable  title  to  sec. 
21,  through  Charles  Land's  purchase  from  Betsey  Beames. 

Betsey  Beames  acquired,  by  her  residence  on  sec.  21,  at  the 
time  of  the  treaty,  her  signification  of  intention  to  remain  within 
six  months,  and  her  actual  subsequent  residence  for  five  years,  a 
complete  legal  tide,  under  the  treaty.  It  was,  from  the  moment 
of  signification  of  intention,  a  complete  legal  title,  subject  only  to 
be  defeated  by  a  failure  to  perform  the  condition  subsequent,  of  a 
residence  of  five  years. 

As  to  the  character  of  Betsey  Beames's  tide,  see  5  Yerger,  323  i 
2  Yerger,  432  ;  also,  ^evftnan  v.  JDoe,  ex  dent.  Harris  et  al.,  ^ 
Howard,  522.  In  this  latter  case,  the  construction  of  this  very 
14th  article,  is  given  fully,  and  the  character  af  title,  derived  under 
it,  determined. 
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A  remoral  before  tlie  expiratioD  of  the  five  years  even,  if  invol- 
untary, or  caused  by  the  threats  or  acts  of  others,  will  not  consti- 
tute a  forfeiture.  2  Yerger,  432,  438,  450;  6  Yerger,  343  ;  7 
Terger,  46 ;  8  Yerger,  461. 

Doak^s  float,  under  which  Thomas  Land's  heirs  claim,  was 
authorized  to  be  located  only  on  unociupied  and  unimproved  land  ; 
sec.  21,  was  both  occupied  and  improved.  Complainants  ask  for 
a  decree,  compelling  Siitis  and  wife  to  execute  a  quitclaim  deed 
in  fee  simple  to  them,  of  sec.  21,  in  pursuance  of  the  bond  for  Htle^ 
-given  to  Betsey  Beames,  the  legal  title  having  descended  to  Mrs.- 
Sims,  the  sole  child  and  heir  of  said  Betsey,  also  a  decree  for 
account  against  Thomas  Land's  estate,  and  for  possession  of  the 
lands,  and  quieting  the  claim  set  up  by  Thomas  Land's  heirs. 

Complainants  consent  that  a  decree  may  be  rendered  in  favor 
of  J.  B.  Forester,  for  the  portion  of  section  22  claimed  by  him 
in  hb  cross-bill. 

Brooke^  for  defendants. 

The  answer  insists,  by  way  of  demurrer,  on  the  insufficiency  of 
the  bill ;  this  point  will  be  noticed  first.  The  demurrer  is  intended 
to  apply  to  a  want  of  jurisdiction  of  this  Court,  which,  it  is  con- 
tended, exists.  1st.  Because  the  case  is  one  which  arises  under 
a  treaty  of  the  United  States  ;  and,  therefore,  cognizable  only  by  the 
tribunals  of  the  United  States.  2dly.  Because  the  acts  of  the 
n.  S.  agent,  in  refusing  the  application  of  the  Indian,  under  whom 
complainants  claim,  and  granting  the  reservation  of  the  land  in  ques- 
don,  to  the  person  under  whom  defendants  claim,  are  judicial  acts  ; 
performed  by  one  of  competent  authority,  and,  therefore,  not  to  be 
collaterally  questioned,  except  for  fraud. 

1st.  What  is,  or  is  not,  a  case  arising  under  a  treaty  f  For  it  is 
ccmceded  that  there  are  many  instances  of  cases,  wherein  title  may 
be  derived  from,  or  under,  a  treaty  ;  and  yet  that  title  be  recog- 
nized and  protected  in  a  State  court.  We  conceive  the  rule  of 
distinction  to  be  this  —  Where  the  State  court  is  called  upon 
merely  to  decide  upon  the  existence  of  facts,  which  constitute  or 
give  title  under  a  treaty,  and  there  is  no  officer  or  tribunal  nominat- 
ed  in  the  treaty,  to  perform  that  duty,  prior  to  the  issuance  of  a 
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grant,  then  such  court  may  well  exercise  jurisdiction,  or  in  cases 
where  one  party  claims  under  a  State  law.  If,  for  instance,  the 
14th  article  of  the  Choctaw  treaty,  merely  provided,  that  a  resi- 
dence by  an  Indian,  of  one,  two,  or  three  years,  should  confer  title 
on  him  to  any  portion  of  the  ceded  territory  ;  a  State  court, 
should  the  question  arise  before  it,  might  inquire  as  to  the  fact  of 
residence,  and  decide  whether  or  not  a  title  under  %e  treaty  had  ac- 
crued. But,  where  the  facts  being  admitted,  the  question  arises, 
whether,  under  a  particular  construction  of  the  treaty,  such  facts 
come  within  its  provisions,  it  is  conceived,  that  the  federal  courts 
alone  are  competent  to  decide ;  such  is  the  case  at  bar.  The 
question  at  issue  rests  wholly  on  the  construction  to  be  given  to  the 
14th  article  of  the  treaty  of  Dancing  Rabbit  Creek ;  and  both 
parties,  as  is  shown  by  the  bill,  rest  their  claim  upon  it,  and  upon 
it  alone.  The  judicial  power  of  the  United  States  Court  is 
(Const.  U.  S.  art.  3,  §  2,)  extended  to  all  cases  arising  under 
treaties  made,  or  to  be  made,  under  the  authority  of  the  U.  S- 
In  the  case  of  Chisholm  v.  The  State  of  Geo.  (2  Dall.  419-475), 
Chief  Justice  Jay  vindicates  the  exclusive  jurisdiction  of  the 
United  States  courts  in  such  cases,  on  die  ground  that,  ^^  because 
treaties  are  compacts  made  and  obligatory  on  the  whole  nation, 
their  operation  ought  not  to  be  affected  or  regulated  by  the  local 
laws  or  courts  of  a  part  of  the  nation.'^  In  Omngt  v.  ^orwoody 
lessee  (5  Cranch,  348),  Judge  Marshall  remarks,  ^^  that  wherever  a 
right  grows  out  of,  or  is  protected  by  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of  the  States  ;  and,  who- 
ever may  have  this  right,  it  is  to  be  protected." 

It  is  not  easy  to  conceive  of  a  case  coming  more  fully  within  the 
reasons  of  the  decisions  quoted,  than  the  one  at  bar.  The  question 
the  Court  is  called  upon  to  decide,  is  not,  whether  certain  acts 
were,  or  were  not,  performed  by  complainants'  grantor,  so  as  to 
entitle  her  to  a  particular  reservation  ;  but  whether,  by  construe^ 
tion^  the  treaty  does  extend  to  her  ;  when,  as  is  conceded,  her  name 
was  not  registered  by  the  proper  officer,  as  an  Indian  head  of  a  family, 
as  the  terms  of  the  treaty  especially  require.  The  fact,  that  both 
the  parties  to  this  suit  claim  under  the  Choctaw  treaty,  is  one 
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much  relied  upon  b  this  view  of  the  case ;  were  it  otherwise  — 
did  one  of  the  parties  claim  under  a  State  law,  adverse  to  the 
treaty,  this  case  might  be  classed  among  those,  in  which  an  ap- 
peal lies  from  a  State,  to  the  federal  tribunals.  The  law  giving 
the  federal  appellate  courts  jurisdiction  in  certain  cases  of  appeal 
from  State  courts,  shows,  in  its  terms,  that  this  is  the  class  of  cases 
referred  to,  viz.  :  cases  where  there  is  a  conflict  between  a  State 
law  and  a  law  of  the  United  States. 

By  the  25th  section  of  the  Judiciary  act  (L.  U.  S.  vol.  2,  p. 
65),  an  appeal  from  a  State  court  lies  to  the  Supreme  Court  of 
the  United  States  ;  where  the  validity  of  a  treaty,  or  of  an  fiuthority 
exercised  under  the  United  States,  and  the  decision  (in  the  State 
court),  is  against  the  vaKdity  of  such  statute^  treaty j  or  authority^ 
ftc.  The  restriction  here  annexed,  shows,  that  those  cases  involv- 
ing treaties  or  laws  of  the  United  States,  were  alone  contem- 
plated as  being  cognizable  in  a  State  court  (subject  to  appeal  to  the 
Supreme  Court  of  the  United  States),  wherein  only  one  of  the 
parties  claim  under  such  treaty,  or  laws.  For  where  a  State  law, 
and  a  law  of  the  United  States,  come  in  conflict,  a  State  court 
may  properly  assume  jurisdiction,  subject,  however,  to  the  appellate 
power  of  the  United  States  Court ;  the  laws  of  the  United  States 
being  supreme  over  those  of  the  States.  And  this  appellate  power 
is  g^en  to  protect  the  laws  of  the  United  Slates  from  what  might 
be  apprehended  from  a  too  partial  leaning  of  a  State  tribunal 
towards  its  own  laws,  when  they  might  come  before  it,-  in  conflict 
with  the  laws  of  another  power.  But  where  the  conflict  comes  not 
between  the  laws  of  the  State  and  a  foreign  power,  but  between 
two  diflerent  constructions  of  a  law  of  this  foreign  power ;  the  rea- 
son for  the  court  of  any  power  other  than  that,  that  made  the  law, 
assuming  jurisdiction,  does  not  and  cannot  exist,  where  there  are 
courts  deriving  their  authority  from  the  said  law-making  power. 
It  is  presumed,  that  this  Court  will  not  attempt  to  decide  upon 
rights,  or  to  vest  the  same,  where  its  decision  may  be  nullified, 
and  those  rights  divested,  by  a  legislative  or  executive  act,  deriving 
iu  authority  wholly  from  another  independent  government;  yet, 
such  might  and  possibly  would  be  the  result  in  this  case,  inasmuch 
as  action  by  Congress  is  contemplated  on  the  subject  of  the  con- 
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flicting  claims  arising  under  the  Choctaw  treaty — action,  which 
might  entirely  set  at  nought  any  direction  or  construction,  that  a 
State  court  might  give  to  said  treaty.  This  consideration,  alone, 
should  furnish  a  weighty  reason  why  this  Court  should  decline  inter- 
ference  with  the  subject. 

It  may  be  argued  on  the  other  side,  that,  although  this  is  a  case 
arising  under  a  treaty  or  law  of  the  United  States  ;  that  yet,  the 
State  courts  may  exercise  a  jurisdiction  concurrent  with  the  federal. 
Concurrent  jurisdiction  is  granted  to  the  State  courts  by  act  of 
Congress  in  particular  cases,  and  by  no  construction  of  that  act 
can  we  extend  its  provisions  to  this  case.  The  cases  enumerated 
in  that  act,  are  as  follows  :     (See  L.  U.  6.  vol.  2,  p.  56,  §  11.) 

Suits  of  a  civil  nature  at  common  law  or  equity,  when  the  matter 
in  dispute  exceeds,  exclusive  of  costs,  the  sum  of  $500. 

1st.  Where  the  United  States  are  plaintiffs. 

2d.  Where  an  alien  is  a  party. 

3d.  Where  the  suit  is  between  a  citizen  of  the  State  where  the 
suit  is  brought,  and  a  citizen  of  another  State. 

These  are  cases  where  the  jurisdiction  depends  upon  the  charac- 
ter of  the  parties.  There  are  other  cases  wherein  the  concurrent 
jurisdiction  depends  upon  the  subject-matter.  These  are  deter- 
mined by  act  of  Congress  ;  March  8th,  1806  ;  April  21,  1808  ; 
March  3,  1815  (see  the  cases  enumerated,  1  Kent.  306),  and 
also  by  the  Judiciary  act  of  1789.  They  are  cases  arising  under 
the  revenue  laws,  and  of  such  like  nature  ;  and  have  no  relation  to 
a  case  of  the  kind  at  bar. 

On  this  subject,  see  2  Dall.  419,  475  ;  5  Cranch,  344  ;  I 
Wheat.  355  ;  1  Kent.  306,  400  ;  Conkl.  Treatise  of  the  Federal 
Judiciary,  8,  52,  92. 

The  result  of  the  inquiry,  then,  on  this  subject,  may  be  said 
to  be  this  :—l.  That  where  both  parties  claim  under  a  State  law, 
a  State  court  has  exclusive  jurisdiction.  2.  Where  one  party 
claims  under  a  State  law,  and  the  other  under  a  law  or  treaty  of 
the  United  States,  the  State  courts  have  a  concurrent  jurisdiction 
with  the  federal,  subject  to  a  right  of  appeal  to  the  latter.  3. 
Where  both  parties  claim  under  a  law  or  treaty  of  the  United 
States,  the  United  States  courts  alone  have  jurisdiction. 
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2«  It  is  cootended  that  the  agent  appointed  hj  the  United  States, 
for  carrying  out  the  provisions  of  the  treaty  of  Dancing  Rab- 
bit Creek,  was,  pro  hue  me,  a  judicial  officer,  and  his  acts  not  to 
be  questioned  collaterally  by  any  court,  except  for  fraud,  which  is 
not  here  alleged. 

In  a  provision  of  the  Cherokee  treaty  of  1817,  1819,  similar  to 
the  14th  article  of  the  treaty  in  question,  in  a  case  in  Tennessee. 
5  Yerger,  323,  it  was  held,  that  the  registry  of  the  name  with  the 
agent,  was  conclusive  evidence  that  the  individual  was  an  Indian 
bead  of  family ;  e  tonttnoy  the  refusal  of  the  agent  to  register, 
must  be  conclusive  evidence  that  the  individual  had  failed  to  estab- 
lish a  claim  to  that  character. 

The  treaty  having  appointed  the  agent  for  this  purpose,  he  must 
be  trusted  as  far  as  he  acts  under  the  authority  conferred.  He  was 
not  authorized  to  register  any  but  Choctaw  heads  of  families,  and 
it  is  to  be  presumed  he  did  his  duty.  4  How.  554,  555  ;  see  also 
1  Pet.  412  ;  13  Pet.  511  ;  12  Pet.  412.  The  agent  in  this  case 
is  distmguishable  from  that  appointed  by  the  Chickasaw  treaty,  and 
referred  to  in  5  How.  385.  The  Court  there  properly  decreed, 
that  he  was  a  mere  ministerial  officer,  his  dpty  being  merely  to 
certify  to  a  particular  fact ;  the  power  to  judge  or  approve,  on 
that  certificate,  being  vested  in  the  President. 

But  in  this  case,  the  agent  was  required  to  determine,  himself, 
whether  or  not  the  applicant  for  the  benefits  of  the  14  th  article  of 
the  treaty,  was  an  Indian  bead  of  family.  He  was  required  to 
register  only  the  names  of  such  persons;  and,  of  course,  was  vested 
with  the  power  of  judging  whether  the  applicant  answered  this 
description. 

The  decision  of  a  tribunal  having  jurisdiction  over  the  matter  can 
never  be  questioned,  collaterally  or  mcidentally,  except  for  fraud  : 
but  a  defect  of  jurisdiction  may  be  noticed,  whenever  and  wherever 
it  appears.  1  Howard,  440;  6  Wheat.  126;  8  Cranch,  21 ;  2 
Peters,  164 ;  1  Saund.  313 ;  1  Strange,  703  ;  2  ib.  102,  996. 

Since  the  foregoing  remarks  were  written,  the  act  of  Coi^ress, 
passed  August  23,  1842,  on  the  subject  of  the  conflicting  claims 
arising  imder  the  14th  article  of  the  treaty  of  Dancbg  Rabbit  Creek, 
has  been  published,  to  which  the  counsel  begs  leave  to  refer  the 
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Court.     All  jurisdiction  of  the  State  courts  over  the  subject-mat- 
ter, if  any  existed,  is  of  course  taken  away  by  this  act. 

In  the  bill,  the  date  of  the  assignment  by  Istanchi  to  complain- 
ant's father,  is  left  blank ;  but  if  properly  filled  up,  it  wouki  be 
shown  that  said  assignment  was  made  long  prior  to  the  expiration  of 
five  years  from  the  date  of  the  treaty.  By  the  9th  section  of  the 
act  referred  to,  such  an  assignment  is  void. 

The  counsel  herewith  submits  to  the  Court  a  newspaper-copy 
of  said  act,  which,  it  is  presumed,  is  correct. 

By  further  reference  to  said  act,  it  will  be  seen  that  the  complain- 
ants do  not,  in  other  respects,  bring  themselves  within  the  provis- 
ions thereof. 

See  sec.  3d.  If  it  is  sufficiently  proven  that  Istanchi,  or  Bet- 
sey Beames,  made  application  in  time  to  have  her  name  roistered, 
yet  the  defendants  contend  that  the  location  of  Doak  on  the  land, 
is  such  a  disposition  of  it  by  the  United  States,  or  by  its  authority, 
as  will  preclude  the  complainants,  by  the  terms  of  said  3d  section. 
I'here  are  various  other  requisitions  in  said  section,  which  are  not 
shown  to  have  been  complied  with  ;  and,  therefore,  this  Court  can- 
not undertake  to  do  what  the  special  commissioners  of  the  United 
States  cannot  do.  See,  particularly,  said  sec.  3,  of  said  law  :  see 
also  sees.  8. and  9. 

Chancellor.  The  complainants,  as  the  heirs  of  Charles  Land, 
deceased,  claim  title  to  a  tract  of  land,  situate  within  the  Choctaw 
District,  in  this  State;  being  section  No.  21,  in  township  16, 
range  1,  west.  They  show  that  the  title  is  derived  through  their 
ancestor,  by  purchase  from  an  Indian  woman  by  the  name  of 
Istanchi,  alias  Betsey  Beames,  who,  as  the  head  of  a  Choctaw 
family,  claimed  title  to  tbe  land,  under  the  provisions  of  the  14tb 
article  of  the  Dancing  Rabbit  Creek  treaty,  concluded  between  the 
United  States  and  the  Choctaw  tribe  of  Indians,  on  the  27th  day 
of  September,  1830  :  she  sold  to  Charles  Laud,  and  gave  her  bond 
to  make  title  as  soon  as  her  title  was  perfected  under  the  terms  of 
the  treaty.  By  the  article  referred  to,  each  head  of  a  Choctaw 
family,  desiring  to  become  a  citizen  of  the  State,  by  signifying  such 
intention  to  the  agent  of  the  United  States,  within  six  months  from 
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the  ratification  of  the  treaty,  became  entitled  to  a  section  of  land, 
for  which  a  grant  in  fee  simple  was  to  be  issued,  after  a  residence  of 
five  jears  thereon.  The  testimony  in  the  case,  proves  the  contin- 
ued residence  of  Istanchi  upon  section  21 ,  for  the  period  of  five 
years ;  and  establishes  a  compliance,  on  her  part,  with  all  the  re- 
quirements of  the  treaty  necessary  to  perfect  her  title  to  the  land. 
The  complainants  set  up  title  to  the  east  half  of  said  section,  under 
a  location  of  what  is  commonly  called  a  floating  claim,  made  in 
the  name  of  Josiah  Doak,  to  whom  a  right  is  given  by  the  supple- 
ment to  said  treaty,  of  locating  a  half  section  of  land,  upon  any 
unoccupied  and  unimproved  land  in  the  district  where  he  lived.  The 
complainants  pray  that  the  representatives  of  Thomas  Land  may  be 
compelled  to  relinquish  to  them  all  title  acquired  under  the  location 
of  said  floating  claim,  and  that  Sims  and  wife  may  convey,  by 
quitclaim  deed,  all  the  title  to  said  section  which  descended  to 
them  as  the  heirs  of  Istanchi.  As  the  allegations  of  the  bill  are 
fully  sustained  by  the  proofs,  the  mere  question  of  title  between  the 
parties  seems  to  be  the  leading  question  for  decision.  The  defend- 
ants insist  that  the  Court  can  give  no  relief  in  this  case  :  1.  Be- 
cause it  arises  under  a  treaty  made  by  the  United  States  with  the 
Indians,  both  parties  claiming  under  that  treaty;  that  the  case  is, 
therefore,  exclusively  cognizable  in  the  courts  of  the  United  States. 
2.  It  is  insisted,  that  the  refusal  of  the  agent  residing  with  the  In- 
dians to  register  the  application  of  Istanchi,  was  final  and  conclu- 
sive upon  her  rights,  as  a  judicial  act,  and  cannot  be  questioned  in 
this  Court. 

1.  I  do  not  think  that  there  is  anything  in  the  first  point  made  by 
the  defendant.  The  fact  that  both  parties  claim  title  under  a  treaty 
to  which  the  United  States  is  a  party,  has  nothing  in  itself  to  exclude 
the  jurisdiction  of  this  Court.  Although  the  2d  section  of  the  3d 
article  of  the  Constitution  of  the  United  States  declares,  that  the 
judicial  power  shall  extend  to  all  cases,  in  law  or  equity,  arising 
under  treaties  made  by  their  authority,  yet  it  does  not  confer  exclu- 
sive jurisdiction  upon  the  federal  courts,  in  all  such  cases.  The 
mere  fact  that  the  rights  of  the  parties  to  the  land  in  controversy 
grew  out  of  a  treaty,  cannot  have  the  effect  of  ousting  the  jurisdic- 
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tion  of  the  Court,  when  both  parties,  and  the  subject-matter  of  the 
suit,  are  otherwise  completely  within  its  cognizaDce. 

This  is  a  mere  matter  of  private  litigation  between  citizens  of 
the  same  State,  relating  to  a  subject  within  the  ordinary  jurisdic- 
tion of  a  court  of  equity,  involving  no  question  ajSecting  the  pub- 
lic, or  touching  the  relation  of  either  of  the  contracting  parties  to 
the  treaty.     I  find  nothing  in  the  nature  of  the  claims  of  the  par- 
ties  litigant,  or    in   the    source    from   which    they   are   derived, 
which  confers  exclusive  jurisdiction  on  the  federal  courts.     The 
25th  section  of  the  judiciary  act  of  1789,  furnishes  a  legislative 
exposition   of  the  2d   section  of  the  3d  art.  of  the  constitution, 
directly  opposed  to  that  now  urged  for  the  defendants  in  this  case. 
That  act  provides,  that  the  judgments  of  the  highest  court  of  a 
State,  in  which  was  drawn   in   question  the  construction  of  any 
clause  of  a  treaty,  where  the  decision  is  against  the  title  of  either 
party,  set  up  under  the  treaty,  such  decision  may  be  reexamined, 
reversed,  or  affirmed  by  the   Supreme  Court  of  the  United  States. 
Thus  it  appears,   that  the  right  of  a  State  court  to  take  original 
jurisdiction  of  a  question  of  private  right,  growing  out  of  a  treaty, 
was  fully  recognized  by  the  very  government  that  is  supposed  to 
forbid  it.     2.  As  to  the  second  objection,   I  see  nothing  in  the 
terms  of  the  treaty,  which  clothed  the  Choctaw  agent  with  such 
power  and  discretion  as  is  here  claimed  for  him.     I  do  not  find 
that  the  right  of  an  Indian  to  the  contemplated  reservations,  under 
the  treaty,  is  made  to  depend  finally,  and  conclusively,  upon  any 
lawless  discretion,   or  arbitrary  caprice,  which  the  agent   might 
choose  to  play  off,  in  regard  to  them.     The  conditions  upon  which 
such  right  is  made  to  rest,  are  embodied  in  the  treaty  itself,  and 
could  not  be  impaired,  restricted,  or  modified  by  the  mere  will  of 
the  agent,  or  of  any   other  power.     The   right  to  a  reservation 
depended  upon  the  fact,  that  Istanchi  was  the  head  of  a  Choctaw 
family,  and  that  she  ^' signified  ^^  her  intention   to   the  agent,  of 
becoming  a  citizen  of  the  State.     Upon  such  application  her  right 
vested,  and  became  complete  and  perfect,  after  a  residence  upon 
the  land  of  five  years,  subsequent  to  the  ratification  of  the  treaty  ; 
.  and  the   abstract  right  was  not  rendered  the  less  perfect,  by  the 
refusal  of  the  agent  to  register  her  name,  and  application.     It  was 
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his  duty  to  register  the  application  ;  but  his  arbitrary  refusal,  or 
wanton  neglect,  to  comply  with  his  duty,  could  not  have  the  effect 
of  divesting  a  right  accruing  under  the  treaty,  v^hich  had  thus  been 
in  part  distinct  from,  and  independent  of,  his  sanction.  His  duties 
were  those  of  a  mere  recorder,  and  were  purely  ministerial  in  their 
character,  having  nothing  of  the  conclusive  attributes  of  a  judicial 
sentence.  Here  it  is  in  evidence,  that  the  Indian  woman  applied, 
through  her  agent,  to  be  registered  according  to  the  terms  of  the 
treaty,  and  the  agent  refused  to  note  the  application,  saying  she  ought 
to  go  west  of  the  Mississippi  river.  If  this  refusal  was  sufficient 
10  exclude  her  claim,  then  it  was  perfectly  within  his  power  to 
defeat  one  of  the  most  important  parts  of  tl;e  treaty.  Even  if  the 
powers  of  the  agent  were  judicial  and  conclusive  in  their  charac- 
ter, still  his  conduct,  in  reference  to  this  claim,  could  in  *nowise 
afiect  its  validity,  because  the  sentence  or  judgment  of  a  judicial 
tribunal,  is  only  conclusive  upon  the  matter  actually  considered  and 
adjudged.  But  here  nothing  was  decided,  but  simply  a  refusal  to 
take  cognizance  of  the  application.  Upon  the  whole,  I  shall  di- 
rect a  decree,  declaring  the  complainants  entitled  to  the  section  of 
land,  No.  21,  and  appointing  a  commissioner,  to  convey  to  them 
all  the  title  thereto,  acquired  by  the  representatives  of  Thomas 
Land,  through  the  float  located  in  the  name  of  Josiah  Doak,  as 
also  all  the  title  which  Sims  and  wife  acquired  thereto,  by  descent, 
as  the  heirs  of  Istanchi.  The  bill  must  be  dismissed  as  to  For- 
ester ;  the  complainants  having  acquired  no  title  by  their  purcHase 
from  Istanchi  to  the  land  reserved  by  the  treaty  to  her  daughter. 
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An  administrator,  in  selling  the  property  of  his  intestate,  most  follow  strictly  the  mode 
pointed  out  hy  the  statutes  on  that  subject. 

Where  the  statute  regulating  sales  of  estates  of  deceased  persons,  requires  the  adminis- 
trator to  take  of  the  purchaser,  "  bond  with  approved  security'' ;  held^  that  the  bond  qf 
the  purchaaeTj  and  not  the  transfer  of  the  note  of  any  third  person,  was  contemplated 
by  the  law. 

An  administrator  sold  property  of  his  intestate,  and  took  of  the  purchaser  his  bond  for 
the  payment,  and  also  the  note  of  a  third  person,  and  agreed  to  collect  the  proceeds  of 
that  note,  and  apply  them  to  the  payment  of  the  purchaser's  bond ;  held^  that  no  neglect 
on  the  part  of  the  administrator,  to  collect  the  note,  and  the  consequent  loss  thereby, 
could  hare  the  effect  of  relieving  the  purchaser  from  the  payment  of  his  bond,  or  of 
discharging  the  statutory  mortgage  thereon. 

In  such  case,  the  administrator  would  be  regarded  as  the  agent  of  the  purchaser  quoad 
hoCf  the  collecting  the  note,  and  not  of  the  estate. 

A  party  who  receives  from  his  debtor  the  note  of  a  third  person,  as  collateral  security  for 
his  own  debt,  is  bound  to  use  due  diligence  in  collecting  it ;  and  if  it  is  lost,  by  any  delay 
of  his,  he  becomes  responsible  for  the  amount. 

A  mere  delay  to  prosecute  the  collection,  unaccompanied  by  consequent  loss,  will  not  ren- 
der the  creditor  responsible. 

Where  a  creditor,  haring  sued  upon  collateral  paper,  granted  a  stay  of  execution  for  six 
months,  upon  the  judgment ;  held^  that  the  stay  is  not  such  delay,  unless  it  is  the  occa- 
sion of  the  loss  of  the  debt,  as  will  render  the  creditor  responsible  for  the  amount  of  the 
collateral  paper. 

The  complainant,  administrator  de  bonis  non  of  Harry  Long, 
deceased,  by  his  bill  alleges,  that  in  November,  1837,  Howell 
Hobbs,  wbo  was  the  then  administrator  of  his  intestate,  having  ob- 
tained an  order  from  the  Probate  Court,  sold  the  negroes  belonging 
to  the  estate,  and  Joseph  Gold  became  the  purchaser  of  Ben,  Jim, 
and  boy,  and  gave  his  note  for  the  purchase-money,  three  hundred 
dollars  of  which  only  had  been  paid  ;  that  said  negroes  were  in  the 
possession  of  the  defendant  Perry  or  Strolher,  and  prays  that  the 
negroes  be  subjected,  under  the  statutory  mortgage,  to  the  payment 
of  the  sum  yet  due  for  said  negroes,  and  for  general  relief. 

The  defendant  James  Bush,  who  is  the  administrator  of  Gold, 
files  his  answer,  in  which  he  denies  that  Gold  became  the  pur- 
chaser of  the  negroes,  but  the  name  of  Gold  was  used  to  bid  them 
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off,   together  with   another  negro  since   dead,  for  the  benefit   of 
Andrew  T-  Perry,  now  deceased.    After  the  negroes  were  bid  off, 
in  order  to  carry  out  an  agreement  between  said  Perry  and  the  ad- 
ministrator Hobbs,  Perry  assigned  to  Hobbs  two  notes,  as  follows, 
to  wit  :  one  for  two  thousand  dollars,  made  by  Jesse  Andrews, 
and  indorsed  by  N.  W.  Hatch  and  John  A.  Cotton,  dated  12th 
October,  1836,  and  due  1st  January,  1838,  payable  at  the  Com- 
mercial and  Railroad  Bank,  at  Vicksburg ;  and  the  other  made  by 
Samuel  G.  Taylor,  payable  to  Jesse  Andrews,  and  by  him  in- 
dorsed,  for   $2530-80    (credited  by  $30,  12ib  October,    1836), 
due  1st  day  of  January,   1838,  payable  at  the  Commercial   and 
Railroad  Bank  of  Vicksburg ;  and  the  said  Gold  gave  his  note, 
with  said  James  Bush  his  security,  for  the  sum  of   $1403*20, 
which  three  notes,  amounting  together  to  the  sum  of  $4904,  was 
the  full  amount  bid  for,  and  the  price,  of  said  negroes  ;  and  it  was 
agreed,  when  said  notes  were  paid,  that  the  same  was  in  full  for  said 
negroes,  which  appeared  from  the  agreement  filed  as  an  exhibit  with 
the  answer  ;  by  a  memorandum,  at  the  foot  of  which,  it  was  agreed, 
that  there  was  four  months'  interest  on  the  two  first  notes,  which, 
when  collected,  was  to  be  credited  on  the  last  note.     When  this 
last  note  was  executed,  Bush,  as  the  friend  of  said  Perry,  agreed 
to  pay  the  same  at  maturity,  and  he  accordingly  paid  $300,  leaving 
the  balance,  of  $103-20,  to  be  paid  by  the  interest  due,  when  col- 
lected, on  the  other  notes.     One  of  the  first  two  notes  has  been 
collected,  but  the  other  not,  although  judgment  had  been  rendered 
upon  It.    Whether  diligence  had  been  used,  he  did  not  know.     He 
believed  the  parties  were  solvent  when  the  note  was  transferred  to 
Hobbs. 

Matilda  Perry  and  Benjamin  Strodier,  by  their  answer,  adopt  as 
their  own  the  answer  of  their  co-defendant  Bush,  as  far  as  it  goes. 
They  insist  that  the  statutory  mortgage,  or  lien,  is  no  longer  sub- 
sisting, but  has  been  discharged  or  raised.  Because  the  first  of  the 
two  notes,  indorsed  for  two  thousand  dollars,  had  been  paid ;  and 
as  to  the  other,  in  April,  1838,  an  action  was  commenced  in  the 
circuit  court  for  Hinds  county,  against  Taylor  and  Andrews,  and  on 
the  26ih  June,  1838,  a  judgment  rendered  for  the  amount,  with 
principal  and  interest,  of  the  note ;  that  after  judgment  was  ren- 
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dered,  a  stay  of  execution  was  given  on  the  record  of  the  judg- 
ment, by  agreement  between  Hobbs,  who  was  tlie  plaintiff,  and  the 
defendant,  for  six  months,  without  the  consent  of  Bush  or  Gold, 
or  the  respondents  ;  that,  at  the  time  of  the  rendition  of  the  judg- 
ment, and  afterwards,  the  defendant  Andrews  had  sufficient  prop- 
erty, subject  to  execution,  out  of  which  the  amount  of  the  judgment 
could  have  been  made.  And  the  respondents  aver,  that  the  failure 
JO  make  the  money  was  produced  by  the  stay  of  execution,  and  by 
the  negligence  of  Hobbs  ;  and  they  are  advised  he  is  responsible  for 
such  failure,  and  thereby  the  lien,  or  mortgage,  is  raised  or  dis- 
charged ;  that  the  respondent,  Matilda  Perry,  is  the  widow  and 
relict  of  said  A.  T.  Perry,  for  whom  the  negroes  were  purchased, 
and  has  possession  of  them,  except  Caroline,  who  had  departed 
this  life. 

The  judgment,  with  the  stay  of  execution  on  the  second  note, 
was  obtained  June  26ih,  1839,  and  is  in  these  words  :  "  This  day 
came  a  jury,  &c.,  who,  upon  their  oath,  say,  we  the  jury  find  for  the 
plaintiff,  and  assess  his  damages  at  two  thousand  eight  hundred  and 
thirty  dollars  and  sixteen  cents,  vAth  a  stay  of  six  months.  There- 
fore it  is  considered  by  the  court  that  he  tplaintiff  recover  of  the 
defendants,  &c.,  mth  a  stay  of  execution  six  monthsy  and  costs  of 
suit,  &c."  On  the  27th  day  of  December,  1839,  one  day  after 
the  stay  expired,  execution  issued  ;  and  upon  this,  and  other  exe- 
cutions which  issued  from  time  to  time,  no  money  was  made, 
because  older  executions  took  all  the  money  produced  by  the  levies 
and  sales.  The  older  executions  and  judgments  amounted  to  about 
$7000. 

William  J.  Denson,  a  witness  in  behalf  of  the  defendants,  tes- 
tified that  Jesse  Andrews,  at  the  time  o(  the  rendition  of  the 
judgment  against  him  in  favor  of  Hobbs,  had  in  his  possession  some 
thirty  or  forty  negroes.  Whether  they  were  really  his  he  does  not 
know,  he  however  believes  they  belonged  to  him  ;  on  fourteen  of 
which  he  obtained,  in  June,  1839,  a  deed  of  trust,  and  in  February, 
1840,  another  deed  of  trust  on  seven  of  the  same  negroes,  and  upon 
a  tract  of  land  in  Scott  county. 

He  believes  that  Hobbs's  judgment  was  older  than  his  deed  of 
trust,  because  Andrews  informed  him  that  that  was  the  reason  that 
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he  run  off  bis  negroes,  the  judgment  being  for  a  security  debt,  and 
he  being  anxious  to  pay  bis  own  debts  first.  In  an  additional  state- 
ment, the  witness  says,  some  time  in  August,  1840,  he  bad  occa- 
sion to  examine  into  the  indebtedness  of  Jesse  Andrews,  and  found 
bis  liabilities  to  exceed  $40,000  ;  some  ten  or  twelve  thousand  dol- 
lars in  judgments.  In  the  spring  of  1840,  he  obtained  a  deed  of 
trust  on  the  seven  negroes,  and  the  land  in  Scott ;  and  the  fourteen, 
stated  in  his  former  deposition  ta  have  been  conveyed,  embraced 
those  conveyed  by  the  deed  of  trust.  He  never  had  any  lien  on 
any  other  than  the  fourteen  negroes  :  at  the  same  time  with  the 
above  transactions,  he  obtained  of  Andrews,  effects  to  the  value  of 
$7000. 

Howell  Hobbs,  the  former  administrator,  testifies  to  the  sale 
and  purchase  of  the  negroes,  as  set  out  in  the  answers,  except 
that  be  understood  that  the  sale  was  for  the  benefit  of  Gold  himself : 
he  proves  the  agreement  filed  with  the  answer  of  Gold,  and  that  the 
first  note  has  been  paid  ;  but  the  other  has  not  been  paid,  although 
he  insists  that  he  used  due  diligence,  and  that  the  bill  of  sale  he 
gave  was  only  to  be  positive  when  the  two  notes  were  fully  paid  : 
the  tide  to  be  complete  when  the  notes  were  paid. 

Drury  J.  Brown  testifies  that  he  was  present  in  court  on  the  26th 
June,  1S39,  being  subpcened  as  a  witness  for  plaintiff,  and  heard  a 
conversation  between  Maj.  Work,  counsel  for  plaintiff,  and  Judge 
Mitchell,  counsel  for  the  defendants,  in  tha  case  of  Hobbs  v.  Tay- 
lor 4*  Andrtws^  in  which  Mitchell  proposed  that  he  might  take  a 
judgment,  provided  he  would  give  a  stay  of  six  months ;  to  which 
Work  agreed,  on  the  condition  that  the  case  be  submitted  to  the 
jury,  and  let  them  give  a  verdict.  Some  four  or  five  months  after 
the  rendition  of  the  judgment,  the  witness  was  at  the  house  of  An- 
drews ;  he  then  had  some  twenty-five  negroes  :  some  time  after,  he 
was  again  at  his  bouse,  and  found  no  negroes :  he  understood  they 
had  been  run  off.  He  believes  that  between  the  26th  June,  1839, 
and  six  months  thereafter,  the  amount,  and  three  times  the  amount, 
of  the  judgment  of  Hobbs,  could  have  been  made  from  the  prop- 
erty of  said  Andrews. 

O.  D.  Batde,  witness  for  complainant,  tesdfies  that  he  believes, 
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at  the  time  of  the  rendition  of  the  judgment  of  Hobbs,  in  June, 
1639,  against  Taylor  &  Andrews,  that  Andrews  was  hopelessly  in- 
solvent ;  not  even  able  to  pay  his  own  debts,  much  less  those  on 
wliich  he  was  security  or  indorser.  Witness  had  to  pay  $2000  or 
$3000  for  him,  on  execution,  and  is  responsible  for  him,  and  oq 
which  he  has  been  sued,  for  about  $17,000;  and  has  used  every 
means  in  his  power  to  save  himself,  but  without  effect :  believes 
that  Andrews,  when  he  run  off  his  property,  had  liens  and  judg* 
ments  on  it,  to  an  amount  exceeding  its  value  :  has  heard  ^hat  An- 
drews run  off  some  ten  or  fifteen  negroes. 

The  following  is  the  copy  of  the  bill  of  sale,  exhibited  with  the 
answer  of  the  defendant,  Bush  : 

"  Received  of  Joseph  Gold,  one  note  for  two  thousand  dollars, 
made  by  Jesse  Andrews,  and  indorsed  by  N.  W.  Hatch,  and  John 
A.  Cotton,  dated  12th  October,  1836,  and  due  1st  January,  1838, 
and  payable  in  the  Commercial  and  Railroad  Bank,  at  Vicksburg; 
also  one  note  made  by  Samuel  G.  Taylor,  payable  to  Jesse  An- 
drews, and  by  him  indorsed,  for  twenty-five  hundred  and  twenty 
Vo7  dollars,  and  credited  by  thirty  dollars,  dated  12th  day  of  Octo- 
ber, 1836,  and  due  1st  day  of  January,  1838,  payable  in  the  Com- 
mercial and  Railroad  Bank,  at  Vicksburg ;  also  his  note,  with 
security,  for  four  hundred  and  three  and  -^^  dollar^,  it  being  the 
amount  of  the  purchase-money  for  the  following  negroes  :  Ben,  Jim, 
boy,  and  Caroline  ;  the  above-described  notes,  when  paid,  will  be 
in  full  for  the  above-named  negroes.  Given  under  my  hand  and 
seal,  this  2d  day  of  November,  1837.  H.  Hobbs,  Administrator 
of  H.  Long,  deceased." 

"  Four  months'  interest  on  the  two  first-named  notes,  amounting 
to  four  thousand  five  hundred  dollars,  to  be  credited  on  Joseph 
Gold's  note,  when  they  shall  be  collected.     H.  Hobbs." 

Work^  for  complainant. 

The  sale  of  the  negroes  took  place  about  2d  November,  1837, 
and  from  that  time  the  administrator  had  the  statutory  mortgage. 
SeeH.  &H.  417,  sec.  110. 

The  note  on  Taylor,  indorsed  by  Andrews,  feU  due  Ist  January, 
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1S38,  and  suit  was  instituted  tbereon  in  the  Hinds  Court,  14th 
April,  1S3S,  the  first  court  after  the  note  fell  due. 

There  is  no  proof  that  the  plaintiff,  or  his  attorney,  gave  any 
indulgence.  The  jury,  in  their  verdict^  as  the  record  filed  by 
defendants  will  show,  found  for  the  plaintiff,  with  a  stay  of  six 
months,  and  the  judgment  of  the  court  was  for  the  amount  found, 
and  the  stay  of  six  months.  The  stay,  as  appears,  was  the  act 
of  the  jury,  and  the  court.  Judgment  in  favor  of  Hobbs  was 
given  29th  June,  1839,  and  the  defendants  file,  in  this  case,  an 
exhibit^  showing  that  there  were  against  Andrews  five  older  judg- 
mente  than  that  of  Hobbs's,  two  of  which  amounted  to  $4867*34, 
and  there  are  also  three  other  judgments  against  Andrews,  and 
some  of  which,  by  the  judgment  of  the  Court;  took  the  money  in 
preference  to  Hobbs's,  which  raises  the  presumption,  that  the  last 
three  were  older  than  that  of*  Hobbs 's. 

The  executions  (two  of  them)  were  in  the  hands  of  the  sheriff 
of  Warren  and  Hinds,  under  which  they  sold  nine  negroes,  cattle, 
&c.,  the  property  of  Andrews^  for  $422450,  $642*84  less  than 
the  amount  of  the  aforesaid  oldest  judgment ;  and  the  sheriff  returned 
that  Andrews  had  no  other  property. 

From  this  state  of  facts,  which  it  is  believed  will  be  fully  sus- 
tained by  the  paper»  before  the  Court,  it  is  apparent  that  judg- 
ments given  against  Andrews,  in  1838,  long  before  the  judgment 
of  Hobbs  could  be,  or  was  rendered,  could  not  be  satisfied,  and  that 
the  judgment  of  Hobbs  could  not  have  been  made  wUh  or  without 
the  stay  of  six  months,  and  that  said  stay  of  execution  (admitting 
it  to  be  a  stay)  operated  no  injury  to  the  defendants,  and  that, 
therefore,  they  cannot  protect  themselves  by  it.  If  this  could  be 
assimilated  to  a  case  of  indulgence  given  to  a  principal  by  the  cred- 
itor, by  which  a  surety  claimed  to  be  released  (which  it  cannot 
be;  3  Powell,  944;  2  Stark,  178,  Bedford  v.  Deakin),  it 
would  not  release  the  surety,  for  the  indulgence  does  not  appear  tO 
be  founded  on  any  consideration.  4  Howard,  684,  M'ewell  and 
Pierce  v.  Hamer^  Sfc.\  6  Cond.  Rep.  636,  J^TLemore  v. 
PoimU. 

The  prior  lien  of  the  mortgage  made  on  the  sale,  1st  Novem- 
befy  1837,  gave  a  right  to  a  prior  satisfaction,  and  the  mere  fact 
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of  not  proceeding  till  a  subseqtiefU  lien  had  attached,  would  not 
defeat  that  lien  ;  but  here  it  does  not  appear  that  any  subsequent 
lien  did  attach.  iZanfcin,  ^c.  v.  8coU<t  12  Wheaton,  177  ;  6  Cond. 
R.  506  ;  Andrews  v.  WilkeSy  148,  late  manuscript  opinion  of 
High  Court,  January  term,  1S42 ;  1  Peters,  443 ;  Baldwin 
246. 

The  stay,  if  it  can  be  called  a  stay,  was  the  finding  of  the  jury, 
and  judgment  of  the  Court ;  and  if  it  is  irregular,  it  is  binding  on 
all  until  reversed.  1  Bibb.  346,  Reed  v.  Hatcher.  Verbal 
testimony  cannot  contradict  the  record  ;  Hardin,  407  ;  see  H. 
&  H.  620,  making  judgments  a  lien,  not  as  strong  as  the  mort- 
gage lien.  See  Lit.  Sel.  Cases,  Hynes  v.  Rogers^  229  ;  3  Powell 
on  Mort.  ed.  1828,  side  page,  949  (note  E.  2). 

The  deposition  of  Drury  Brown  is  loose  and  vague,  and  taken 
without  cross-examination,  and  wholly  unsatisfactory  ;  and,  further, 
is  incompetent  to  contradict  the  record,  which  shows  the  stay  to  be 
the  act  of  the  Court,  and  not  of  the  administrator  or  attorney. 

The  bill  of  sale  filed  by  the  defendants  given  by  Hobbs,  the 
first  administrator,  expressly  provided  that  the  defendants  were  not 
to  have  a  title  to  the  negroes,  till  the  notes  were  paidy  and  is  precisely 
such  a  case  as  in  Littell's  Selected  Cases,  229,  aforesaid.  The 
counsel  of  complainant  strongly  relies  on  the  pinion  of  Marshall,  in 
the  case  o(  Rankin^  ^c.  v.  Scotty  before  referred  to.  The  particu- 
lar attention  of  the  Court  is  requested  to  the  deposition  of  Owen  D. 
Battle  in  this  case,  which  shows  that  Andrews  was  insolvent  from 
1838,  long  before  Hobbs 's  judgment  (26  June  1839),  till  he  went 
to  Texas,  in  1840. 

Robert  Hughesy  for  defendants. 

We  will  urge  several  considerations  upon  the  Court,  why  there 
should  not  be  a  decree  for  the  complainant. 

1.  We  insist  that  the  facts  and  circumstances  stated  in  the  an- 
swer of  Perry  and  Strother,  and  proven  by  the  witnesses  and  the 
exhibits,  show  that  Hobbs  took  the  two  notes  referred  to,  engaged 
to  collect  them,  and,  when  collected,  the  amount  received  should  be 
in  full  of  the  price  of  the  negroes  ;  and  that  one  of  said  notes  has 
been  paid,  and  the  other  not  paid  or  collected,  by  the  laches  of 
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Hobbs  or  bis  counsel  ;  and,  .consequently,  that  it  is  the  sanae  thing 
as  if  it  was  paid.  He  is  chargeable  with  it,  and  to  that  extent  the 
statutory  ]ien  or  mortgage  is  discharged. 

Let  us  first  apply  the  facts.  The  record,  Exhibit  No.  2.,  to  the 
answer  of  Perry  and  Strother,  shows  that  a  stay  was  entered  on  the 
record  by  the  Court,  upon  the  rendition  of  a  verdict,  and  after  judg- 
ment. The  entry  of  the  stay,  and  the  manner  of  it,  is  a  curious 
legal  proceeding,  but  for  the  testimony  by  which  it  is  explained. 
The  witness,  Brown,  was  present,  and  heard  a  conversation  between 
counsel,  in  which  it  was  agreed  that  a  judgment  be  rendered,  pro- 
vided  a  stay  of  six  months  was  given  ;  and  the  case  was  submitted, 
CD  these  terms,  to  the  jury,  and  they  rendered  a  verdict  to  that  ef- 
fect ;  and  the  Court  carry  out  the  agreement,  by  entering  a  stay  of 
execution  accordingly.  The  same  witness.  Brown,  and  also  W. 
J.  Denson,  show  that,  but  for  this  stay,  the  money,  by  the  use  of 
due  diligence,  could  have  been  made.  Brown  swears,  that  during 
the  stay,  be  saw  about  twenty-five  negroes  in  the  possession  of  An- 
drews ;  and  he  has  no  doubt  that  three  times  tlie  amount  of  the 
judgment  could  have  been  made  :  and  Denson  shows  that  Andrews 
had  some  forty  negroes  ;  and  he,  by  the  use  of  proper  diligence,  so 
late  as  the  winter  and  spring  of  1840,  secured  fourteen  negroes,  and 
other  effects,  to  the^  amount  of  j|^7000  ;  true,  he  speaks  of  a  lien 
which  he  had,  but  at  the  same  time  shows,  most  conclusively,  that 
this  lien,  whatever  it  was,  was  younger  in  time  than  that  of  the 
Hobbs  judgment ;  yet  Hobbs  says  he  could  not  make  the  money 
by  due  and  proper  diligence.  True,  Mr.  Hobbs,  but  if  you  had 
Dot  given  the  stay,  and  thereby  tied  up  your  hands  from  proceeding 
until  after  Andrews  run  off  his  property,  by  the  use  of  proper  dili- 
gence you  might  have  made  the  money,  in  full  of  the  judgment : 
but  in  consequence  of  the  stay  of  execution,  all  that  could  be  run 
off,  was  so  run  off;  and  then,  when  the  execution  issued,  the  older 
executions,  to  the  amount  of  about  $7000  (and  this  is  the  full 
amount  of  all  prior  liens  proven),  took  the  whole  of  the  property 
remaining ;  and  the  younger  judgment  was  left  entirely  unpaid. 
Now,  whose  act  was  this,  and  who  is  to  suffer  by  it  ?  It  was,  most 
clearly,  the  act  of  Hobbs,  the  administrator,  without  the  knowledge 
or  consent  of  those  now  attempted  to  be  affected  by  it;  and  the  loss 


180  SUPERIOR  COURT  OF  CHANCERY- 

Steger  v.  BusK,  el  al. 

should  fall  on  Hobbs,  or  the  estate  for.  which  he  was  actiog,  and  not 
on  Gold,  or  his  estate,  or  upon  Perry,  or  those  claiming  under  him. 

Place  the  case  on  the  strongest  ground  on  which  it  can  be  placed 
for  the  estate  of  Long,  that  Hobbs,  acting  in  the  character  of  admin- 
istrator, in  order  to  the  collection  of  a  debt  for  the  estate,  undertook 
to  collect  this  debt ;  even  then,  the  estate  would  be  chargeable  ; 
because  he  would  be  acting  as  agent  for  the  estate,  and  for  the  other 
party.  In  this  character,  he  should  have  prosecuted  the  action 
against  Taylor  and  Andrews,  to  final  judgment ;  and,  without  stay, 
enforced  execution.  The  principles  which  should  have  governed 
him,  in  this  view  of  the  case,  are  well  laid  down  by  tbe  High  Court 
of  Errors  and  Appeals,  in  the  case  of  Fitch  v«  Scott^  3  How.  314. 
That  was  a  case  against  an  attorney  for  negligence,  in  which,  after 
the  commencement  of  an  action  on  a  claim  taken  for  collection,  the 
attorney  took  from  the  defendant  the  assignment  of  a  judgment,  and 
dismissed  the  suit  against  him  ;  and  the  Court  say:  ^^  The  suit  should 
have  been  prosecuted  to  final  judgment,  and  then  the  process  of 
obtaining  satisfaction  of  it  strictly  followed  up.  By  doing  so,  the 
ability  of  the  debtors  to  pay  the  claim  could  have  been  tested  by  a 
legal  and  certain  criterion."  But  this  was  not  done;  and,  for  the 
reason  set  out  in  the  opinion,  the  attorney  was  held  liable,  to  the 
amount  of  the  claim.  And  so  in  this  case,  Mr.  Hobbs,  acting  for 
the  estate  of  Long,  and  upon  his  engagement  with  Gold,  should 
have  made  no  compromise  with  Andrews,  but  should  have  pressed 
the  claim  to  judgment ;  and  then,  if,  upon  execution  pressed  in 
proper  time,  the  money  could  not  be  made,  Gold,  or  those  claiming 
under  him,  would  have  been  responsible.  But,  having  taken  upon 
himself  to  act  otherwise,  he  must  take  the*  consequences  ;  which 
must  be  a  loss  to  the  estate  of  Long,  and  not  to  the  other  parties. 

The  right  view,  however,  as  counsel  for  the  defendants  believe, 
to  take  of  this  case,  is,  to  place  the  engagement  and  liability  of 
Gold  and  those  claiming  under  him,  and  that  of  Hobbs,  on  the 
footing  of  creditor  and  debtor,  and  security. 

The  Exhibit  No.  1,  filed  with  the  answer  of  Bush,  shows  that 
the  notes  were  delivered  to  Hobbs,  and,  when  collected  by  biro, 
were  to  be  in  full  payment  for  the  negroes  sold.  This  in  itself, 
embraces  an  engagement,  tliat  Hobbs  would  use  due  and  proper  dili- 
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§ence  to  collect)  and  not  to  look  to  the  purchaser  of  the  negroes, 
uotil  a  proper  effort  to  collect  those  notes  was  made  ;  and  an  engage- 
ment on  the  part  of  Gold,  or  those  under  him,  that  after  due  dili- 
gence, and  a  failure  to  collect,  they  would  pay.  This,  in  all  its 
features,  is  like  the  engagement  of  a  security,  or  indorser,  only 
to  be  enforced  against  the  security,  or  indorser,  in  the  event  of  non- 
payment by  the  principal,  after  the  use  of  proper  means  of  enforce- 
ment on  the  part  of  the  creditor.  The  engagement  is  conditional : 
I  will  pay,  if  another  does  not.  The  proper  means,  therefore,  must 
be  used,  to  make  that  other  pay,  or  the  conditional  promise  does 
Dot  become  absolute. 

In  reference  to  such  engagements  or  promises,  it  has  been  re- 
peatedly decided  by  the  courts,  that  any  binding  agreement,  by 
which  the  terms  of  the  agreement  are  charged,  such  as  giving  time, 
and  the  like,  is  a  release  of  the  surety  or  indorser.  See  Mwell 
and  Ptaree  v.  Hamtr^  et  al.,  4  How.  684. 

The  agreement  by  which  the  terms  of  the  agreement  are  chain- 
ed, must  be  a  binding  one  ;  because,  if  otherwise,  no  injury  would 
be  supposed  to  be  done.  To  illustrate  ;  where  judgment  is  render- 
ed against  principal  and  surety,  and  after  judgment,  the  creditor  or 
plaintiff,  on  application  of  the  principal  debtor,  gives  time  on  the 
execution,  by  directing  the  execution  not  to  issue,  or  when  execu- 
tkm  has  issued,  directing  it  to  be  returned  without  making  the 
money,  or  agrees  for  a  specified  time  not  to  make  the  money  ;  but 
this  is  not  founded  upon  any  consideration,  but  is  merely  voluntary  ; 
it  is  not  binding,  and  the  plaintiff  is  not  bound  to  stand  to  it,  but, 
Dotwitlistanding  his  agreement  or  direction,  may  order  an  execution 
out,  or  have  the  money  made.  But  where  there  is  something  given, 
some  consideration  deemed  good  in  law  passes,  then  the  agreement 
is  binding,  and  if  violated  can  be  enforced.  In  such  a  case  the 
surety  is  dischai^ed,  because  the  law  says  he  may  pay  the  debt ; 
and,  on  payment,  is  entitled  to  be  substituted  to  the  rights  of  the 
creditor  or  plaintiff  in  the  execution,  and  to  make  the  money  im- 
mediately on  the  execution  for  his  own  benefit.  But  where  there 
is  a  subsisting  agreement,  which  can  be  enforced,  for  a  stay  of  exe- 
cution, his  situation  is  materially  changed  by  the  creditor.     He 
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cannot,  by  payment,  be  placed  in  a  situation  by  which  be  can  be  re- 
imbursed ;  and  the  law,  therefore,  says  he  is  discharged. 

In  these  cases  no  inquiry  is  made,  as  to  whether  the  money 
could  or  could  not  be  made,  but  for  the  stay,  or  whether  after  stay 
it  can  be  made.  But  upon  the  fact  being  ascertained,  that  the  sit- 
uation in  which  the  surety  has  a  right  to  be,  has  in  fact  been  altered 
without  his  consent,  he  is  discharged,  and  the  creditor  is  left  to  re- 
sort to  the  principal,  for  the  recovery  of  his  debt. 

Do  not  these  principles  apply  to  the  case  under  consideration  ? 
We  think  they  do,  most  forcibly.  A  judgment  was  about  being 
rendered,  upon  which,  in  the  event  of  its  payment,  the  title  to  certain 
negroes  would  vest  and  be  absolute  in  the  defendants.  But  in  the 
event  that  the  money  on  it  could  not  be  made,  and  the  proper  steps 
had  been  taken  to  enforce  payment  without  effect,  then  tlie  party 
claiming  the  negroes  would  not  have  tbem  williout  paying  the 
amount  of  the  judgment.  The  money  was  not  collected  on  tbe 
judgment,  and  that  which  the  law  required  to  enforce  it  was  not 
done,  but  time  given  instead  of  an  enforcement  of  the  execution. 
Gold,  or  those  claiming  under  him,  had  a  right  to  pay  the  money  to 
Hobbs,  and  take  tbe  judgment,  and  make  the  money  upon  it  for 
their  security  at  the  time  of  its  rendition ;  but,  instead  of  giving 
them  an  opportunity  of  doing  so,  an  agreement  binding  upon  Hobbs 
is  made,  for  it  was  a  part  of  the  judgment  of  the  Court,  and  found- 
ed upon  what  the  party  took  as  a  good  consideration,  the  permit- 
ting the  judgment  to  go  without  contest,  by  which  stay  of  execution 
is  had  for  six  months,  and  thereby  the  situation  of  the  parties  is 
changed,  and  the  defendants  are  discharged. 

But  suppose  we  are  wrong  in  the  application  of  these  principles 
to  the  case.  Then  we  insist  that  there  are  other  principles  by 
which  this  case  is  to  be  governed,  and  which  will  settle  the  ques- 
tion. It  is  evident  that  the  defendant,  or  the  purchaser  of  the  ne- 
groes in  content,  coufd  not  be  made  chargeable  in  any  manner,  for 
the  amount  of  the  two  notes  delivered  to  and  receipted  for  by  Hobbs, 
but  upon  the  statutory  mortgage.  There  certainly  was  no  liability  oa 
the  paper  delivered,  because  the  name  or  names  of  none  of  the  par* 
ties  are  upon  it ;  and  in  order  to  charge  the  property  sold,  and 
which  is  now  in  contest,  he,  the  administrator^  would  have  to  come 
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into  this  Court,  upoo  the  footing  of  the  agreement  which  was  made  ; 
and  that  is  what  he,  or  his  successor,  has  done,  or  rather  attempted 
to  do.  How,  then,  does  it  stand  ?  He  has  or  should  have  alleged 
that,  as  administrator  of  Harry  Long,  deceased,  by  order  of  the 
Probate  Court,  he  sold  the  personal  estate  of  said  Long,  and  Joseph 
Gold  became  the  purchaser  of  four  of  the  negroes  ;  for  which,  how- 
ever, he  gave  no  note,  but  by  an  arrangement  with  (which  was  satis- 
factory to)  the  administrator,  he  transferred  two  notes,  without  in^ 
dorsement,  which  he,  the  administrator,  undertook  to  collect,  and 
when  collected,  the  same  should  be  in  full ;  that  he  had  collected 
one  of  the  notes,  but,  after  judgment  and  execution,  he  could  not 
collect  the  other  ;  and,  therefore,  asks  for  an  account,  and  that  the 
property  sold  be  subjected  to  the  payment  of  the  amount.  If  these 
facts,  as  stated,  were  admitted  to  be  true,  the  Court  would  give  the 
relief  asked.  But  suppose,  as  is  the  fact,  that  the  defendant  says, 
true,  the  administrator  has  not  got  the  money,  but  it  is  because  he 
has  not  used  the  diligence  required  by  law,  but  permitted  six  months 
after  judgment  to  elapse  without  execution.  What,  then,  would  the 
Court  say  ?  It  is  believed,  that  the  reply  of  the  Court  would  be, 
that  an  essential  part  of  the  title,  to  recover  the  money,  or  charge 
the  property,  is  a  statement  of  the  reasons,  or  accounting  for  the 
fact,  that  the  money  was  not  made  out  of  the  note  assigned  ;  and 
if,  upon  his  own  showing,  or  upon  evidence,  it  becomes  manifest, 
that  the  fact  is  to  be  accounted  for  by  the  negligence  or  failure  to 
prosecute  the  claim  in  due  time,  then  a  title  io  recover  is  not  made 
out.  The  principles  which  govern  courts  in  other  States,  upon  like 
cases,  may,  perhaps,*afrord  us  aid  in  our  inquiry. 

In  Kentucky,  choses  in  action  are  assignable,  but  not  negotiable. 
There,  an  assignor  of  an  assignable  instrument  is  responsible  on  his 
indorsement,  and  will  be  chargeable  to  the  amount  of  what  he  has 
received  for  the  assignment,  with  interest,  but  only  in  the  event  that 
diligence  is  used  to  collect  the  amount  of  the  note  assigned,  from  the 
obligor  or  maker,  and  for  the  reason  that  the  parties,  by  their  agree- 
ment, look  to  payment  from  the  instrument  assigned,  and  one  is  in- 
trusted by  the  other  with  the  collection  ;  and  before  any  other  Inode 
of  payment  can  be  insisted  upon,  than  from  the  paper  assigned,  he 
who  is  the  assignee,  and  who  has  been  intrusted,  must  show  that  the 
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trust  has  been  performed,  aad  that  with  all  diligcDce  ;  and  in  Km- 
tucky,  upon  this  question,  these  adjudications  have  been  made. 
Assignee  must  use  due  diligence  to  recover  the  money  of  the 
obligor.  An  execution  sent  to  a  county  where  the  obligor  does  not 
reside  is  not  due  diligence.     Hogan  v.  Vanct^  2  Bibb,  35. 

The  assignor  is  responsible,  to  refund  the  consideration  received ^ 
if  satisfaction  cannot  be  obtained  after  due  diligence  by  suit.  2  Bibb^ 
424  ;  3  J.  J.  Marsh.  268. 

To  omit  to  demand  bail,  when  bail  was  demandable,  in  case  the 
ca,  ta.  is  returned  non  est  inventus^  is  negligence.  Spratt  v.  JUe* 
Kinney  y  1  Monroe,  103, 104. 

A  contract  is  implied  to  refund  the  consideration  received  for 
the  assignment,  upon  failure  to  collect  from  obligor,  upon  due  dili- 
gence.     Thompson  V.  CaUtoeU,  2  Bibb,  291. 

The  nature  and  extent  of  the  engagement  is  not  changed^  by  an 
agreement  under  seal,  in  the  assignment,  to  pay  in  the  event  that 
the  money  is  not  made  out  of  the  obligor.  By  such  agreement  the 
action  to  be  brought  is  only  changed,  and  diligence,  as  in  other 
cases,  is  to  be  shown.  Crann  v.  Hopsonj  4  Bibb,  286  ;  S.  C.> 
1  Marsh.  228. 

Staying  an  execution,  after  property  seized,  is  a  discharge  of 
assignor.     Mc  Ginnis  v.  Barton^  3  Bibb,  6. 

The  assignee  bound  to  sue  at  the  first  term.  2  J.  J.  Marsh.  218. 

Suit  must  not  only  be  commenced  in  time,  but  execution  must 
also  issue  in  due  time  ;  and  for  neglect,  in  either,  the  remedy  against 
the  assignor  is  gone.     Smith  v.  Blount,  2  Marsh.  522. 

If  the  principles  of  these  cases  are  applicable  to  the  case  under 
consideration,  and  that  they  are  we  cannot  doubt,  then  the  facts  in 
the  case  show  the  complainants  not  entitled  to  the  relief  asked.  For 
the  remedy  on  the  note  in  question  has  not  been  pursued  with  the 
diligence  required  by  law,  but  the  reverse  is  shown,  and  by  it,  as 
shown  by  the  testimony  in  the  cause,  the  debt  has  been  lost,  when, 
if  a  proper  degree  of  diligence  had  been  used,  it  would  have  been 
made. 

Calhouriy  for  complainants,  in  reply. 

It  is  contended  by  the  defendant  in  this  case,  that  the  statutory 
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lieD  upoQ  the  negroes,  sold  by  the  admiDistrator  to  Gold,  has  been 
waived  and  forfeited  by  coooplainant,  by  the  supposed  stay,  given 
CO  the  judgment  against  Taylor  and  Andrews.  It  is  believed  this 
defence  cannot  avail  them.  It  will  appear  by  the  record,  that  the 
stay  of  execution  was  given  in  the  verdict  and  judgment ;  and 
the  record  nowhere  shows  that  this  was  by  the  consent  of  the 
counsel  of  Long's  administrators.  See  the  last  page  of  the  record. 
The  record  cannot  be  explained,  contradicted,  or  enlarged  by 
parol  testimony,  as  has  been  attempted  by  the  deposition  of  Brown. 
If  the  judgment  is  irregular,  that  irregularity  cannot  operate  a  for- 
feiture of  the  plaintiff's  lien  on  the  slaves,  for  the  purchase- 
money.  It  is  competent  for  the  debtor  to  contract  with  the  creditor 
for  time,  and  if  the  debt  is  due  on  simple  contract,  the  defend- 
ant can  plead  a  contract  upon  valuable  consideration  for  delay  ; 
and  for  anything  that  appears  to  the  Court,  Taylor  and  Andrews 
may  have  had  a  right  to  this  indulgence,  by  contract  with  the  payees 
before  assignment.  Neither  the  attorney  nor  administrator  could 
release  the  lien,  by  any  collateral  or  direct  act,  except  on  payment 
of  the  money. 

But  the  principles  of  law  which  govern  this  case,  will  be  best 
seen  by  turning  our  attention  to  the  contract  between  Hobbs,  the 
administrator,  and  Gold,  the  purchaser  of  the  negroes.  It  is  the 
duty  of  administrators  to  sell  the  property  of  the  intestate,  upon 
a  credit  of  six  months,  taking  bond  and  security  from  the  pur- 
chaser. See  How.  &  Hutch.  411.  The  negroes,  we  must  pre- 
sume, were  offered  for  sale  on  these  terms,  by  Hobbs.  Gold  bid 
them  off,  and  became  thereby  liable  to  the  administrator  for  the 
amount  in  cash,  and,  on  failure  to  comply  with  the  terms  of  the 
^^9  by  gtving  bond  and  security,  could  have  been  at  once  sued 
for  it.  The  administrator  had  no  power,  as  such,  to  commute  the 
security,  which  the  law  required  by  taking  notes  on  other  persons. 
The  administrator,  in  taking  the  notes  in  this  case,  became  trustee, 
in  his  individual  capacity,  of  Gold,  and,  as  such,  is  liable  for  negli- 
gence, if  any  has  been  committed,  which  is  denied.  An  adminis- 
trator has  particular  delegated  powers,  specially  given  by  law,  and 
when  he  acts  beyond  those  powers,  it  is  plain  that  such  acts  can- 
not be  his  acts  as  administrator.     Thus,  if  be  assigns  a  note  given 
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to  bis  intestate,  io  paymeDt  of  bis  own  debt,  the  assigonient  is  void. 
4  Howard,  237.  By  the  very  terms  of  the  receipt  of  the  admin- 
istrator and  informal  bill  of  sale,  it  appears  that  the  title  should  not 
ve$t  in  Goldj  until  the  money  wcu  paid.  See  bill  of  sale  filed  by 
defendants.  The  lien  which  the  statute  gives  on  slaves  for  the 
purchase- money  cannot  be  divested,  except  upon  due  course  of 
administration.  He  cannot  sell  or  dispose  of  it  for  property  or 
notes,  but  it  can  only  be  discharged  by  payment,  for  the  benefit  of 
the  creditors  and  distributees.  Gold  is  presumed  to  know  that  the 
administrator  had  no  power,  as  such,  to  receive  the  notes  in  dis- 
charge of  the  bid,  and  be  must  abide  the  consequences  of  this 
irregularity. 

But  again  ;  Gold  was  liable  on  his  bid  for  the  money,  and  it  lies 
not  with  him,  or  the  other  defendants,  to  complain  that  due  diligence 
was  not  used  to  collect  the  notes,  for  he  could,  at  any  time,  have 
paid  the  amount  of  the  bid,  and  taken  the  control  of  them.  An 
indorser  is  not  released  on  refusal  of  the  holder  to  sue  on  the 
'  bill,  although  he  has  notice  to  do  so,  and  although  the  principal 
becomes  insolvent.  6  Howard,  689.  Nor  is  he  discharged,  if  the 
execution  against  the  principal  is  recalled,  contrary  to  the  request 
of  the  indorser,  to  have  it  levied.  Lenox  v.  Prout,  4  Con.  Rep. 
U.  S.  311. 

But  if  these  views  should  not  be  correct,  still,  before  the  defend- 
ants can  avail  themselves  of  this  defence,  it  must  appear  from  the 
evidence,  that  the  money  could  have  been  made  on  the  judgment 
against  Taylor  and  Andrews,  if  the  stay  had  not  been  given.  The 
proof  does  not  show  ibis.  It  appears-  from  the  evidence,  that 
judgments  against  Andrews  to  a  large  amount,  of  prior  date  to  this, 
yet  remain  unsatisfied,  and  that  Taylor  was  insolvent.  It  is  true, 
one  of  the  witnesses  says  he  saw  some  twenty-four  negroes  at  the 
house  of  defendant  Andrews,  after  the  rendition  of  judgment, 
which  he  supposed  were  his  ;  but  this  is  too  vague.  The  witness 
Battle,  states,  that  all  his  property,  at  the  date  of  the  judgment, 
was  incumbered  with  liens,  and  that  he  was  insolvent ;  and  Denson 
states,  that  his  property  was  scattered,  and  hard  to  find,  and  that 
he  was  on  the  search.  The  record  shows  older  judgments  against 
him,  to  the  amount  of  $7416,  with  interest  thereon,  for  a  consid- 
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erable  time  before  the  rendition  of  the  judgment  of  Hobbs  against 
him,  and  the  witness  Battle  speaks  of  others.  Most  of  this 
amount  remains  yet  unpaid,  although  due  diligence,  we  must  pre- 
sume, was  made  to  collect  it.  Besides,  all  the  property  which  he 
bad  in  his  possession  at  the  date  of  the  judgment  remained  in  his 
possession  till  after  the  six  months'  stay  expired,  and  the  execution 
had  issued  on  the  judgment  of  Hobbs  ;  and  if  he  did  not  become 
insolvent  pending  the  stay,  but  the  debt  was  lost  by  his  absconding 
with  bis  property  afterwards,  certainly  the  complainants  ought  not 
to  bear  the  loss  occasioned  by  that  act.  So,  upon  every  view  of 
the  subject,  it  is  believed  the  complainants  are  entitled  to  relief. 

The  decisions  in  Kentucky,  the  Court  is  well  aware*  arise  out 
of  their  peculiar  statute  of  assignments  ;  the  statute,  or  the  deci- 
sions under  it,  have  no  analogy  to  mortgages,  and  it  is  believed 
those  decisions,  can  have  no  application  to  this  case.  It  is  believed 
the  defendants'  counsel  has  taken  an  erroneous  view  of  some  of  the 
JatcU  of  the  case,  and  has  made  improper  inferences  from  the  sup- 
posed facts  ;  if  the  execution  had  issued  the  day  the  judgment  was 
given,  it  b  manifest  it  could  not  have  been  made,  because  of  nu- 
merous older  judgments,  which  did  take  the  money  from  Hobbs's 
judgment. 

Chancellor.  The  complainant,  as  the  administrator .rfe  boni$ 
turn,  upon  the  estate  of  Harry  Long,  deceased,  seeks  to  foreclose 
the  statutory  mortgage,  given  in  the  case  of  administrator's  sales, 
for  a  balance  of  the  purchase-money,  due  for  some  negro  slaves, 
belonging  to  his  intestate,  which  were  sold  by  the  original  adminis- 
trator, and  which  are  now  in  the  bands  of  the  defendant,  Matilda 
Perry,  whose  husband  seems  to  have  been  the  real,  although  not 
the  nominal,  purchaser  thereof.  The  case  is  defended  on  the . 
pound,  that,  as  to  the  unpaid*  portion  of  the  ptirchase-money^  the 
original  administrator  received  the  note  of  a  third  person,  with 
indorsers,  the  proceeds  of  which  were  to  have  been  applied  in 
payment  of  this  debt ;  and  that  the  administrator  delayed  the  pros- 
ecotion  of  that  claim,  until  the  parties  thereto  became  insolvent. 
It  is  hence  insisted,  that  the  administrator  became  liable  for  the 
amount  of  the  note  so  received  ;  and  that,  as  a  consequence  there- 
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of,  the  lien  or  statutory  mortgage  on  the  slaves  is  released  and 
discharged. 

Assuming  for  the  present,  that  the  facts,  as  thus  stated,  are  true, 
it  may  be  doubted,  whether  the  legal  consequences,  which  are 
supposed  to  follow  them,  are  correctly  laid^down.  By  the  statutes 
of  this  State,  the  power  of  an  administrator,  in  selling  the  property 
of  his  intestate,  is  restricted  to  the  mode  there  pointed  ouL  It  is 
declared,  that  he  shall  make  such  sales  upon  a  credit  of  at  least  six 
months,  taking  from  the  purchaser  ^'  bondy  wUk  approved  securiry." 
How.  &  Hutch.  411,  sec.  86.  It  is  evident,  that  the  bond  of 
the  purchaser  himself,  and  not  the  transfer  of  the  note  of  any  third 
person,  is  what  is  contemplated  by  the  laws.  I  think  that  there  are 
the  most  solid  reasons  for  questioi^ing  the  power  of  an  administrator, 
in  such  case,  to  substitute  any  other  form  of  contract,  or  any- 
other  kind  of  security,  than  those  prescribed  by  the  law.  The 
law  contemplates  an  original  and  absolute  liability  on  the  part  of 
the  purchaser  ;  and  I  incline  to  think  that  the  administrator  has  no 
discretion  to  change  its  character  into  a  mere  secondary  and  con* 
tingent  liability,  by  uking  his  indorsement  of  the  note  of  a  third 
person. 

Such  discretion  would  prove  extremely  hazardous  to  the  safety 
of  the  estates  of  deceived  persons.  The  stable  security,  which 
the  law  has  wisely  provided  in  such  cases,  would  be  often  defeated 
by  the  accidents  attendant  upon  the  steps,  necessary  to  fix  the  col- 
lateral liability  of  the  purchaser,  growing  out  of  his  indorsement. 
It  would  seem,  upon  principle,  that  where  the  law  has  prescribed 
one  mode  of  doing  a  thing,  it  must  be  regarded  as  a  limitation  of 
power,  and  as  an  implied  exclusion  of  every  other  mode  of  doing 
the  same  thing.  An  administrator  is,  in  one  sense,  the  agent  of  the 
Jaw,  which  prescribes  bis  duty  and  limits,  and  defines  his  power. 
His  powers,  in  general,  are  no  way  analogous  to  those  of  an  exec- 
utor, who  is  the  representative  of  his  testator,  and  may  do  any  act 
which  the  testator  might  have  done,  connected  with  the  estate, 
unless  inhibited  by  the  will,  or  restricted  by  rules  of  law.  If  then 
it  be  true,  that  the  original  administrator,  in  this  case,  bad  no 
authority  in  law  for  receiving  the  note  of  a  third  person,  in  lieu  of 
the  direct  liabilities  of  the  purchaser  at  the  sale,  it  is  quite  clear 


DECEMBER  TERM,  1843.  189 

Stefer  v.  Bash,  et  al. 

that  DO  future  Qeglect  of  bis  to  enforce  the  collection  of  that 
note,  could  have  the  effect  of  discharging  the  mortgage  which  the 
law  gives  upon  the  property  sold.  I  think  that  the  adminbtrator, 
in  receiving  the  note,  and  undertaking  its  collection,  must  be  re- 
garded quoad  kocj  as  the  mere  agent  of  the  purchaser,  acting  for 
his  accommodation,  and  not  as  the  representative  of  the  estate. 
This,  indeed,  would  seem  to  have  been  the  true  character  of  the 
understanding  between  the  parties,  as  evidenced  by  the  receipt 
taken  on  the  occasion,  wliich  shows  nothing  more  than  a  mere 
promise  to  apply  the  proceeds  of  the  transferred  note,  when  col- 
lected, in  discharge  of  the  money  due  for  the  purchase  of  the 
negroes.  But,  supposing  the  administrator  to  have  been  in  the  due 
exercise  of  bis  fiduciary  duty  and  authority  in  taking  the  note,  I  am 
not  prepared  to  admit,  from  the  facts  of  the  case,  that  such  con* 
sequences  follow  the  alleged  delay,  as  those  insisted  on  for  the 
defendants.  It  appears,  that  the  note  was  duly  put  in  suit  and  pros- 
ecuted to  a  judgment  against  the  maker  and  original  indorser ;  but 
in  taking  that  judgment,  the  administrator  appears  to  have  consented 
that  it  should  be  rendered  with  a  stay  of  execution  for  six  months  ; 
and  this  is  the  delay  of  which  the  defendants  complain.  Now  I 
admit  that  a  party,  who  receives  from  his  debtor  the  paper  of  a 
third  person,  as  collateral  security  for  his  own  debt,  is  bound  to  use 
due  diligence  in  collecting  it,  and  that  if  it  is  lost  by  any  delay  of 
hb,  he  becomes  responsible  for  the  amoimt,  and  will  be  considered 
as  having  made  the  debt  his  own. 

But  something  more  than  mere  delay  is  necessary  in  such  cases  ; 
because  mere  delay,  if  no  loss  followed  as  a  consequence  thereof, 
could  not  be  made  the  foundation  of  any  complaint  on  the  one  hand, 
or  of  responsibility  on  the  other.  The  counsel  for  the  defendants 
seem  to  have  been  fully  aware  of  the  correctness  of  this  position, 
and  have  introduced  some  verbal  testimony,  to  show  that  the  judg- 
ment might  have  been  made  available,  but  for  the  stay  of  execu- 
tion which  was  given  :  this  testimony  goes  no  farther  than  to  show 
that  after  the  rendition  of  the  judgment,  one  of  the  defendants 
thereto  was  in  possession  of  a  considerable  amount  of  property. 
But  the  witness  seems  to  have  known  nothing  of  its  condition, 
whether  it  was  or  was  not  coVered  by  numerous  older  li^ns  and  in- 
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cumbrances.  I  am  fully  satisfied,  from  the  whole  proof  in  tbe 
case,  that  no  amount  of  vigilance,  in  tlie  prosecution  of  the  judg- 
ment, could  have  made  it  available  ;  and  that  tbe  failure  to  realize 
the  amount  thereof,  must  he  ascribed  to  tbe  existence  of  prior  liens 
and  incumbrances,  which  absorbed  tbe  whole  property  of  the  de- 
fendant in  the  judt;ment^  and  not  to  the  delay  which  was  given  by 
the  stay  of  execution.  I  arrive  at  this  conclusion,  as  well  from  the 
testimony  of  Battle,  who  seems  to  have  been  familiar  with  the 
condition  of  Andrews,  and  who  swears  that  he  was  totally  insolvent 
in  1838,  one  year  before  the  judgment  was  rendered,  as  from  tbe 
record-evidence  in  tbe  case,  showing  that  there  were  numerous 
judgments  for  large  amounts  iif  tbe  same  court  against  him,  of  older 
date  than  the  one  on  the  note  referred  to,  and  which  are  still  un- 
satisfied, after  having  been  rigorously  prosecuted. 

Upon  the  whole,  I  shall  direct  a  reference,  to  ascertain  Che 
amount  due  the  estate  of  Long,  and  upon  the  coming  in^of  the 
report,  a  decree  may  be  had,  enforcing  the  statutory  lien  upon  tbe 
slaves  mentioned  in  the  bill ;  costs  to  be  paid  from  tbe  proceeds 
thereof. 
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Thomas  Cotton  v.  Jane  Parker,  Adm'x.  of  Joel  Parker 

(Deceased.) 

It  is  a  valid  defence  to  an  action  upon  a  promissory  note  against  the  maker,  that  the  note 

belonged  to  a  deceased  person's  estate,  and  that  the  plaintiff  received  it  in  payment  of 

an  indiTidual  debt  of  the  administrator. 
Qiuere.    Wonkl  the  same  rule  apply,  if  the  note  .were  payable  on  its  face,  to  the  admin- 

ttlxator  of  the  deceased's  estate  7 
A.,  having  purchased  property  at  an  administratoF'a  saleof  the  effects  of  B., cannot,  when 

B.*8  estate  is  insolvent,  bay  ap  the  notes  of  B.,  to  offset  them  against  his  debt  to  the 

administrator. 
Where  A.  and  B.  have  respectively  n^ntnal  and  subsisting  demands  against  the  other ; 

and  A.  dies  insolvent;  B.'s  debt  against  A.  will  be  a  valid  off-set  to  A.'s  debt  against 

B.,  notwithstanding  A.'s  insolvency. 
# 

The  bill,  in  this  case,  was  filed  to  enjoin  a  judgment  at  law,  and 
was  demurred  to  generally.  The  case  was  submitted  to  the  Chan- 
cellor on  a  motion  to  dissolve  the  injunction.  The  opinion  in  the 
case  gives  all  the  facts. 

Montgomery,  and  Boyd,  for  the  motion. 

The  bill  seeks  to  enjoin  a  judgment  at  law,  and  the  fiat  of  the 
Judge  follows  the  prayer  of  the  bill.  The  exhibit  filed  by  com- 
phioant  shows  only  the  original  judgment  :  but  the  injunction  is  so 
phrased  as  to  enjoin  the  judgment  on  the  forthcoming  bond.  We 
file  a  full  exhibit  of  the  original  judgment,  and  forthcoming  bond, 
injunction,  &c.  The  case  appears  to  be  in  fraud  of  the  Court.  As 
no  hint  is  made  in  the  bill  of  the  forthcoming  bond,  and  no  ground 
to  enjoin  the  judgment  on  the  bond,  even  if  the  attempt  had  been 
made,  the  injunction  to  that  judgment  must  be  dissolved.  The 
case,  we  think,  is  exactly  one  requiring  damages. 

0$car  X  E.  Stewart,  for  complainant. 

An  elaborate  argument  in  this  case  is  deemed  by  me  unnecessary. 
As  solicitor  for  complainant,  I  am  content  to  call  the  atteiMion  of 
the  Court  to  the  aUegations  of  the  bill,  which  are  admitted  ny  the 
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demurrer  to  be  true.  The  aUegations  of  the  bill,  in  substance,  are  : 
that  the  judgment  enjoined  by  complainant *s  bill  was  founded  upon  a 
note  given  by  complainant  to  Joseph  S.  M.  Lowry,  administrator, 
&c.,  of  John  Furniss,  deceased,  for  property  of  said  Fumiss  sold 
by  said  administrator,  as  administrator  aforesaid  :  that  the  estate  of 
said  Furniss  has  been  reported  insolvent,  and  that  the  said  note  was 
transferred  by  said  administrator  to  Joel  Parker,  the  intestate  of 
the  defendant,  in  payment  of  debts  due  by  said  Furniss,  at  the  time 
of  his  death,  and  by  said  administrator,  individually  :  that  at  the 
time  Lowry  paid  his  debt,  and  the  debt  of  his  intestate,  to  said 
Joel  Parker,  by  the  transfer  of  said  note,  the  Intestate  of  the  de- 
fendant had  notice  of  the  complainant's  being  in  possession  of  the 
off-sets  in  the  bill  mentioned,  to  the  note  so  improperly  and  fraudu- 
lently transferred.  Such  a  transfer  was  a  breach  of  the  bond  of 
the  administrator  ;  was  a  fraudulent  appropriation  of  the  assets  of 
his  intestate,  of  John  Furniss,  deceased,  to  the  payment  offais  own 
debts.  The  laws  will  not  execute  a  fraudulent  conveyance  of  any 
kind,  when  discovered  :  and  the  devastavit  committed  by  Lowry, 
by  appropriating  the  assets  of  Furniss  to  the  payment  of  his  own 
debt  to  Joel  Parker,  would  have  been  a  good  defence  in  bar  to  the 
action  at  law.  See  4  How.  p.  237,  Prossevy  Appellant  v.  Leath- 
ermariy  and  the  argument  and  authorities  referred  to  by  Mr.  Boyd, 
counsel  in  that  case. '  The  bill  charges,  that  at  the  time  of  the  ren- 
dition of  the  judgment  at  law,  he  was  ignorant  of  the  manner  in 
which  Joel  Parker  obtained  possession  of  the  note,  and,  conse- 
quently, could  not  plead  the  facts  at  law ;  and  his  ignorance  of 
those  facts  furnishes  a  ground  for  the  interposition  of  a  court  of 
equity. 

The  consideration  of  the  assignment  was  either  wholly  good  or 
fcad,  legal  or  illegal.  The  note  was  a  whole,  a  unit,  an  entirety; 
the  assignee  and  assignor  could  not  legally  have  a  title  to  aliquot 
portions  of  the  security.  It  may  be  true,  that  the  complainant 
cannot,  according  to  the  doctrine  settled  by  the  Supreme  Court  in 
the  case  of  Cade  v.  Whitehead ,  be  allowed  to  avail  himself  of  his 
off-sets  in  bar.  But  the  question  as  to  the  fraudulent  assignment 
by  the  administrator,  which  is  admitted  as  true  by  the  demurrer,  and 
proven  by  exhibit,  remains;  and  as  the  intestate  of  defendant  under 
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the  frauduleat  assignment  never  had  cause  of  action,  his  administra- 
tor has  none.  An  allegation  of  fraud  must  be  answered.  5  How. 
364,  M^iUs  V.  Anderson.  Facts  amounting  to  fraud  must  be  an- 
swered. 4  How.  436,  Parham^  tt  aL  v.  Randolph^  tt  aU  The 
facts  charged  amount  to  fraud,  according  to  the  doctrine  in  the  case 
of  Protser  v.  LecUherman,  administrator,  before  recited,  and  should 
be  answered. 

Chancellor.  The  complainant  purchased  from  the  estate  of 
John  Fumiss,  deceased,  at  the  administrator's  sale,  property  to 
the  amount  of  seventeen  hundred  and  fifty  dollars,  for  which  he  gave 
his  promissory  note.  This  note  was  afterwards  put  in  suit,  and  a  judg- 
ment obtained  thereon,  in  the  name  of  Jane  Parker,  administratrix 
of  Joel  Parker,  deceased.  This -bill  is  filed  to  enjoin  that  judg- 
ment, upon  the  following  grounds  : 

First,  That  the  administrator  of  Furniss,  to  whom  the  note 
was  payable,  wrongfully  transferred  it  to  Parker  for  the  purpose  of 
paying  a  debt  due  in  part  from  the  estate  to  Parker,  and  in  part  for 
the  purpose  of  paying  a  debt  due  from  the  administrator,  individu-/ 
ally,  to  said  Parker. 

Second.  That  the  complainant  had,  before  the  commencement 
of  the  suit  against  him,  possessed  himself  of  the  promissory  notes 
made  by  Fumiss  in  bis  lifetime,  to  a  grea!ter  amount  than  his  note 
given  to  Fumiss^s  administrator ;  that  these  notes  were  placed  in  the 
hands  of  an  attorney  for  the  purpose  of  being  set  ofif  against  the 
one  upon  which  the  judgnoent  was  obtained  ;  but  that  the  attorney, 
through  mistake,  failed  to  plead  said  notes  as  a  set-off,  but  put  them 
in  suit  against  the  indorser  thereof,  and  obtained  judgment  thereon. 

Tldrd,  That  the  estate  of  Furniss  is  insolvent,  and  that  the 
transfer  of  complainant's  note  to  Parker  by  the  administrator,  uh 
satisfaction  of  Parker's  claim  on  the  estate,  gave  him  an  unjust 
preference. 

1.  It  was  held  by  the  Supreme  Court,  in  the  case  of  Prosser  v. 
Leathertnan  (4  How.  Rep.  237),  that  it  is  a  good  defence  at  law 
to  an  action  on  a  promissory  note,  that  the  note  belonged  to  the 
estate  of  a  deceased  {person,  and  that  the  plaintiff  received  it  of 
the  administrator  in  payment  of  an  individual  debt  due  by  the  latter. 
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In  that  case,  the  note  was  payable  and  due  to  the  intestate  in  his 
lifetime;  here,  the  note  was  payable  to  the  administrator  himself.  It 
is  unnecessary  for  me  to  decide  whether  this  difference  in  the  charac- 
ter of  the  two  notes  would  vary  the  application  of  the  principle  laid 
down  by  the  Supreme  Court,  or  not.  It  is  sufficient  that  it  was 
held  to  be  a  legal  defence,  and  that  the  complainant  neither  made 
that  defence,  nor  instituted  or  directed  it  to  be  made,  nor  shows  any 
cause  for  his  failure  to  do  so.  The  defence,  which  he  says  in  his 
bill  he  instructed  his  counsel  to  make,  was  that  of  a  set-off.  It  is  un- 
necessary to  decide  whether  the  mere  misapprehension  of  his  coun- 
sel constitutes  a  sufficient  excuse  for  his  neglect  to  make  that  defence 
at  law,  or  not ;  because  he  states  himself  out  of  court,  by  showing 
that  the  estate  of  Furniss  has  been  declared  insolvent  by  the  court 
having  jursdiction  of  the  administration  thereof.  The  complainant, 
having  become  indebted  to  the  estate  by  purchase  from  the  adminis- 
trator, cannot,  either  at  law  or  in  equity,  set  off  any  indebtedness 
of  the  intestate,  arising  in  his  lifetime,  against  that  demand,  after 
the  estate  has  been  declared  insolvent.  He  must  submit  to  share 
,his  pro  rata  dividend  with  the  other  creditors.  If  the  rule  were 
otherwise,  the  policy  of  the  law  relating  to  the  distribution  of  in- 
solvent estates  might  be  totally  defeated.  One  creditor  would  only 
have  to  watch  the  sale  of  the  estate,  and  purchase  to  the  amount  of 
his  claim,  and  then  set  off  one  debt  against  the  other,  and  leave 
the  other  creditors  to  share  a  meagre  and  fractional  dividend.  Such 
an  expedient  would  be  a  fraud  on  the  law,  and  can  find  no  sanction 
in  the  courts  obarged  with  its  administration.  If  the  demands  were 
mutual  and  subsisting  during  the  lifetime  of  the  intestate,  the  rule 
would  be  different,  notwithstanding  the  insolvency  of  the  estate. 
In  that  ca^e,  one  debt  would  be  considered  as  extinguishing  the 
other  during  the  lifetime  of  the  intestate,  and  the  debt  due  him 
could  not,  of  course,  be  regarded  as  assets  in  the  hands  of  his 
administrator.  The  motion  to  dissolve  the  injunction  must  be  sus- 
tained. 
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Oscar  Hope  v.  S.  W.  Evans,  et  al. 

Wkeft  the  bill  charged  Qpon  the  defendant  the  introdactioa  of  negroes  into  this  State 
for  sale,  vhich  was  positively  denied  by  the  ansvier,  and  proof  in  corroboration  of  the 
answer  taken  ;  heldf  that  proof  of  mere  admissions  of  the  party  defendant,  that  he  had 
ao  introduced  the  negroea^  woald  not  alone  be  sufficient  to  overthrow  the  positive  denial 
ef  tbe  answer,  and  the  corroborative  proof. 

Proof  of  mere  admissions  of  a  party^unsnstained  by  any  other  circumstances,  should  al- 
ways be  cautiously  weighed ;  because  of  their  liability  to  be  misunderstood,  the  facility 
of  fiibricating  them,  and  the  difficulty  of  disproving  them. 

Where  a  party  has  knowingly  entered  into  an  illegal  contract,  and  has  voluntarily  made 
payments  therein,  he  has  no  claim  either  in  law  or  equity  to  recover  back  the  money  so 
paid. 

£.  sold  H.  a  tract  of  land  and  negroes,  some  of  the  latter  of  which  had  been  brought 
into  this  State,  in  violation  of  law,  for  sale  ;  H.  made  partial  payments  and  filed  his 
bill  to  rescind  the  contract  of  sale,  which  he  averred  was  an  entire  one,  on  account  of 
iUegality ;  heUL^  that  H.  was  entitled  to  no  relief}  that  the  Court  could  not  decree  a 
repayment  of  the  money  already  paid,  and  could  not  decree  a  partial  rescission  of  the 
contract. 

Oscar  Hope,  the  complainant,  filed  his  bill,  alleging,  that,  in  the 
year  1836,  he  purchased  of  Evans  a  large  quantity  of  lands  and  a 
number  of  slaves  by  one  entire  and  undivided  contract,  for  which 
he  agreed  to  pay  said  Evans  the  sum  of  thirty-six  thousand  dollars  ; 
that,  to  secure  the  payment  of  notes  given  by  him  for  this  sum,  he 
conveyed  the  same  real  and  personal  estate  to  the  defendants.  Pope 
and  Hamer,  in  trust,  to  sell  the  same,  on  certain  terms,  in  case  of 
his  default,  and  apply  the  proceeds  to  the  payment  of  his  debt ;  that 
the  whole  of  the  debt  has  been  paid,  except  the  amount  due  on 
two  notes,  for  the  sura  of  forty-five  hundred  dollars  each,  due  on  the 
1st  of  January,  and  on  the  1st  of  April,  1841  ;  that  the  trustees  had 
adTertised  the  land  and  slaves  for  sale,  under  the  trust  deed  ;  and 
complainant  prays  that  they  be  restrained  from  so  doing  by  injunc- 
tion. Complainant  alleges  that  five  of  said  negroes,  purchased  by 
him  of  said  Evans,  named  Abner,  Patsy,  Terry,  and  Silsy,  and 
her  child  Jane,  forming  part  of  the  consideration  for  which  he  was 
to  pay  said  sum  of  thirty-six  thousand  dollars,  were  introduced  into 
this  State  by  said  Evans  in  the  year  1836,  (rom  the  State  of  Ten- 
nessee, as  merchandise,  in  violation  of  the  constitution  of  this  State. 
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The  coiDplaioant  insists  that  these  facts  render  invalid  the  whole 
of  said  contract,  and  prays  its  rescission,  on  condition  of  his  restoring 
the  property  to  Evans,  and  accounting  for  rent  and  hire,  and  claims 
to  have  refunded  to  him  the  amount  of  his  payments,  with  interest 
OD  them. 

The  answer  of  the  defendant,  Evans,  admits  the  sale  to  the 
complainant,  and  the  payments  ;  he  denies,  however,  the  introduc- 
tion of  the  negroes  for  sale.  He  states  that  he  had  been  a  citizen  of 
the  State  ever  since  A.  D.  1831,  and  during  all  the  period  a  slave* 
holder  and  cotton-planter.  He  admits*  the  introduction  of  the  five 
slaves,  but  states  that  they  were  for  his  individnal  use  ;  that  he  put 
them  on  the  plantation  and  worked  them  with  his  other  negroes,  until 
he  sold  the  whole  to  the  complainant. 

Edward  D.  Edwards  testified  that  he  sold  to  Evans,  the  planta- 
tion and  negroes  afterwards  sold  to  Hope  ;  that  Evans,  after  the 
purchase,  brought  negroes  from  Tennessee  and  put  them  on  the 
place  ;  that  Evans  bought  of  him  in  the  spring,  but  was  not  to  get 
possession  until  October  ;  that  when  he  took  possession  in  October, 
the  witness  took  his  own  negroes  off,  and  Evans  supplied  their  place 
with  those  brought  from  Tennessee  ;  that  tliey  were  brought,  so  far 
as  he  knew,  for  Evans's  own  use,  and  not  for  sale  ;  that  after  Evans 
had  taken  possession  of  the  place,  he  wanted  to  get  off  the  con- 
tract, because  he  had  not  hands  enough  to  work  it  properly,  and 
that  the  witness  sold  him  six  more  of  his  negroes,  which  were  es- 
sential to  give  Evans  a  proper  force  ;  that  in  the  October  in  which 
he  took  possession  of  the  place,  Evans  told  the  witness,  he  had  seen 
a  place  on  the  Tallahatchie  river,  which  he  wished  to  buy,  or  bad 
already  bought,  which  suited  him  a  great  deal  better  than  the  place 
he  had  bought  of  witness,  and  that  he,  therefore,  wished  witness  to 
let  him  off  of  the  trade  ;  which,  however,  the  witness  refused  to  do, 
and  Evans  soon  after  sold  to  Hope.  The  witness  testified  further, 
that  he  had  known  Evans  from  his  infancy  ;  that  he  was  a  man  of 
education,  had  inherited  a  large  fortune,  and  had  never  been,  or  been 
regarded  by  any  as  a  negro-trader  ;  that  immediately  after  the  sale 
to  Hope,  Evans  moved  to  the  place  on  the  Tallahatchie,  and  bad 
lived  there  ever  since. 

Alvarez  Bridges  testified  that  Evans,  before  he  sold  to  Hope« 
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offered  to  sell  to  him  the  land  and  negroes,  which  be  afterwards  sold 
Hope. 

James  W.  Cusack  testified,  that,  in  the  spring  of  the  year  1836, 
Eiraos  informed  him  that  he  had  purchased  of  one  Edwards  a  plant- 
ation in  Yazoo  county,  which  was  the  same  subsequently  sold  by 
Evaos  to  Hope ;  that  he  purchased  part,  but  not  all,  of  Edwards's 
negroes',  and  that  he  would  visit  the  State  of  Tennessee,  during  the 
then  ensuing  summer,  and  would  then  purchase  as  mkny  negroes  as 
wodd  supply  the  deficiency,  bring  them  to  this  State,  put  them  on 
the  plantation  he  had  bought  of  Edwards,  when  he  thought  he  would 
be  able  to  sell  both  land  and  negroes  at  an  advance  upon  their  cost ; 
that  Evans  stated,  that  he  expected,  when  he  purchased  of  Edwards, 
to  make  a  speculation  out  of  the  purchase,  by  supplying  the  defi- 
ciency of  hands,  and  selling  at  an  advance.  Upon  cross-examina- 
tion, he  stated,  that  the  five  negroes,  when  brought  by  Mr.  Evans 
from  Tennessee,  were  put  upon  the  plantation  with  his  other  ne- 
groes, worked  with  them,  treated  like  them,  and,  finally,  sold  with 
them  ;  and  that  Evans  had  been  a  citizen  of  this  State,  and  property- 
bolder,  ever  since  the  year  1831. 

Samuel  H.  Galloway  testified,  that  in  the  ^^  forepart"  of  Octo- 
ber, 1836,  Evans  had  ofiTered  to  sell  him  the  land  and  negroes, 
which  afterwards  he  sold  to  Hope  ;  that  about  six  of  the  negroes 
on  the  place  were  brought  into  Mississippi  by  Evans,  for  sale,  as  he 
learned  from  Evans  ;  that  they  were  to  be  put  on  the  land  sold  to 
Hope,  for  the  purpose  of  selling  with  the  land. 

Upon  cross-examination,  he  stated,  that  the  negroes  were  intro- 
duced into  the  State  by  Evans,  to  supply  the  deficiency  in  force 
upon  the  plantation  purchased  by  Evans  of  Edwards,  occasioned 
by  the  withdrawal  of  Edwards's  hands  ;  that  the  introduction  of 
the  negroes  was  for  Evans's  own  use,  and  for  the  purpose  of  en- 
hancing the  value  of  the  land,  should  he  sell  them  together. 

Upon  this  state  of  pleading  and  proof,  a  motion  was  made  to  dis- 
solve the  injunction  obtained  by  Hope. 

WiUcinson^  and  JUtleSj  in  behalf  of  the  motion. 
The  depositions  of  all  the  witnesses  prove,  that  Evans  had,  for 
a  number  of  years  before  he  sold  the  property  to  Hope,  become  a 
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citizen  of  the  State,  and  duriog  the  whole  time,  the  owner  of  con- 
siderable landed  and  n^ro  property.  And  they  all  corroborate 
the  answer  of  Evans,  in  every  essential  particular ;  except  that  of 
Galloway,  and  his  answer  to  the  third  cross-interrogatory  of  com- 
plainant, completely  explains  away  his  answers  to  the  exaniioations 
in  chief.  The  deposition  of  Edwards,  from  whom  Evans  pur- 
chased the  property,  places  the  transaction  in  its  true  light ;  and 
shows  conclusively,  that  defendant,  Evans,  is  not  one  of  those  men 
whose  property  has  been  accumulated  by  an  illegitimate  traffic  b 
human  flesh  and  blood. 

A  motion  b  now  made  to  dissolve  the  injunction  on  biU,  answer, 
and  proof. 

In  support  of  the  motion,  we  contend  that  this  case  does  not 
fall  within  the  rule  of  law  established  by  the  Supreme  Court,  in  its 
three  several  decisions  reported  in  5  How.  Rep.  In  those  cases 
the  contracts  were  made  for  the  purchase  of  slaves,  confessedly  in- 
troduced into  this  State  for  sale  and  merchandise,  in  violation  (as 
it  is  said)  of  our  constitution  ;  the  introducers  being  non-residents, 
and  professed  negro-traders.  Here,  the  vendor  is  an  ^^  actual  tet- 
tler^^^  and  introduced  the  negroes  for  his  ^^  oion  i»e,"  as  he  was 
permjtted  to  do  by  the  proviso  contained  in  the  negro-clause  of  our 
constitution.  The  answer  denying  the  bill,  will  be  taken  for  true, 
unless  contradicted  by  two  witnesses  ;  or  by  one  witness,  and  cor- 
roborating circumstances.  There  is  but  one  witness  who  contra- 
dicts the  answer  ;  and  he  does  not  do  so  posUively  ;  whilst  aU  the 
circumstancei  of  the  transaction,  as  developed  by  the  pleadings  and 
proof,  weigh  strongly  against  the  witness,  and  in  favor  of  the  an- 
swer. 

Besides,  it  is  insisted,  that  if  the  contract  is  void,  it  is  only  so  to 
the  extent  of  the  five  negroes  introduced  by  Evans.  Although  the 
purchase  is  alleged  and  admitted  to  have  been  an  entire  one,  we  are 
yet  to  learn,  that  a  failure  of  title  to  a  portion  of  personal  property  j 
will,  as  in  case  of  lands,  where  that  portion  furnished  the  main  in- 
ducement in  making  the  contract,  authorize  this  Court  to  rescind 
the  entire  contract. 

Further,  it  is  contended,  that  even  although  the  original  contract 
between  Evans  and  Hope  were  utterly  void  ;  yet,  Hope's   subse- 
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quently  conveyiDg  this  property  to  Hamer  and  Pope,  in  trust  for 
the  payment  of  the  debt  due  Evans,  removes  the  illegal  taint  from 
it ;  and  raises  a  new  promise  and  undertaking  on  the  part  of  Hamer 
and  Pope,  based  upon  a  new  and  distinct  consideration. 

It  has  been  held  in  England,  1  Bos.  and  Pull.  3,  id.  295,  that  if 
A.  is  indebted  to  B.  on  an  illegal  consideration,  and  places  money 
in  the  hands  of  C,  to  pay  the  debt,  that  B.  may  maintain  an  action 
against  C.  for  the  money.  This  doctrine  has  been  expressly  re- 
cognized by  the  Supreme  Court  of  the  United  States.  11  Wheat. 
Rep.  258  ;  6  Cond.  U.  S.  Rep.  298. 

Now,  it  is  contended,  that  the  case  at  bar  falls  directly  within 
the  principles  decided  by  the  cases  quoted.  Admit  that  the  con- 
tmct  between  Hope  and  Evans,  was  vaid^  for  the  sake  of  argu« 
waeot  I  yet,  Hope  placed  in  the  hands  of  Hamer  and  Pope  the 
property  embraced  in  the  trust  deed,  for  the  purpose  of  paying  the 
debt  due  to  Evans.  They  are  bound  by  their  acceptance  of  the 
trust  to  comply  with  its  provisions,  and  sell  the  property,  when* 
ever  Hope  makes  default  in  making  the  payments  stipulated  for. 

R*  S,  Holty  for  complainant. 

The  issue  of  fact  raised  is  simple  in  the  extreme,  and  the  testi*- 
mooy  adduced  in  illustration  of  it,  equally  free  from  complexi^. 
It  proves,  conclusively,  an  intention  on  the  part  of  Evans,  as  early 
fts  the  spring  of  1836,  both  before  and  after  his  purchase  from  Ed*- 
wards>  to  bring  to  this  State  from  abroad,  as  many  negroes,  as 
would,  with  those  which  he  proposed  to  purchase,  and  which  he 
did  purchase  from  Edwards,  make  the  complement  of  the  planta- 
tion, and  then  to  expose  •  them  to  sale  together,  or  in  connectioB 
with  the  plantation. 

The  testimony  of  Galloway  is  equally  clear  as  to  these  facts.  He 
says,  that  he  was  informed  by  Evans,  that  six  or  eight  of  the  ne- 
groes sold  by  him  to  Hope,  '^were  brought  into  this  State  for 
sale,"  that  they  were  to  be  put  on  the  land  sold  to  Hope,  ^^fot 
the  purpose  of  selling  with  said  land."  That  Evans  supplied  the 
deficiency  of  hands  on  the  plantation,  with  the  view  of  selling  at  a 
pro6t. 

The  circumstances  proven  are  fully  confirmatory  of  this  direct 
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testimoDy.  It  is  shown  that  Evans,  under  bis  contract,  was  not  to 
take  possession  of  the  plantation  until  the  1st  of  October  ;  that  he 
returned  to  this  State,  with  the  negroes  which  he  introduced,  about 
this  time  ;  and  that,  ten  days  after  he  got  possession,  he  was  offer- 
ing the  whole  property  for  sale.  If  the  purchase  was  made  by 
Evans  for  his  own  use^  why  so  eager  to  sell  as  soon  as  he  acquired 
tide  ?  Does  not  his  conduct  prove  that  he  still  cherished  the  pur- 
pose with  which  he  informed  Mr.  Cusack  and  Mr.  Galloway  that 
be  had  made  the  purchase  from  Edwards,  and  with  which  he  de- 
termined to  bring  negroes  from  abroad  ? 

It  is  thus  placed  beyond  all  question,  that  Evans,  in  the  spring  of 
1836,  determined  to  bring  from  Tennessee  to  this  State,  negroes 
for  sale,  and  that  about  the  first  of  October,  1836,  be  did  return  to 
this  State  and  bring  the  negroes,  described  in  the  bill  and  answer  as 
brought  from  abroad,  with  him  ;  and,  in  pursuance  of  his  original 
purpose,  did  sell  them  to  Hope  in  connection  with  other  propefty. 

It  is  no  doubt  true,  that  Evans  kept  the  negroes  on  the  planta- 
tion, engaged  in  his  service,  from  the  time  of  his  entering  on  the 
possession  until  he  sold  to  Hope  ;  but  it  is  impossible  that  this  cir- 
cumstance, whether  accidental,  or  designed  to  evade  the  penalties 
denounced  against  an  unlawful  traffic,  can  relieve  his  contract  from 
the  imputation  of  illegality. 

It  was,  and  still  is,  true,  that  Evans  introduced  these  negroes  into 
this  State  from  abroad,  and  with  the  intent  to  sell  them,  notwith- 
standing he  may  have  engaged  them  in  bis  own  service,  for  a  short 
time,  before  he  was  enabled  to  accomplish  his  purpose  of  selling. 

The  presumption  arising,  from  Evans  having  engaged  the  negroes 
during  this  time  in  his  service,  that  he  bipught  them  to  this  State  for 
his  own  use,  is  completely  overthrown  by  the  positive  proof  that  he 
brought  them  here,  for  sale,  as  merchandise. 

The  allegation  of  complainant,  then,  that  five  of  the  negroes, 
which  constituted  part  of  the  subject  of  this  entire  contract,  de- 
scribed in  the  bill,  were  introduced  into  this  State  as  merchandise, 
by  said  Evans,  in  the  year  1836,  is  fully  sustained  by  the  proof. 

Such  being  the  character  of  the  contract  between  Hope  and 
Evans,  it  is  utterly  void  by  the  repeated  decisions  of  the  Supreme 
Court  of  this  State.   5  Howard,  80,  110,  769.    The  second  of 
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ihese  decisions  was  oo  a  contract  identical  in  all  its  features  with  the 
one  now  under  consideration. 

i 

George  S.  Ytrger^  on  the  same  side. 

This  bill  is  filed  to  rescind  a  contract  of  sale  for  land  and  slaves. 
The  contract  was  an  entire  one,  and  the  entire  price  an  aggregate 
one.  Part  of  the  slaves  were  introduced  into  the  State,  in  1836, 
for  sale  and  merchandise. 

The  answer  denies  he  brought  the  slaves  for  sale,  and  states  he 
brought  them  for  his  own  use. 

But  the  proof  is  clear,  tliat  he  brought  them  in  for  sale,  and  specu« 
latioo,  under  a  pretended  shift  or  cover.  The  facts  are,  he  pur- 
chased a  tract  of  land  (the  same  sold  to  complainant),  in  April, 
1836,  from  Edwards  (together  with  some  slaves,  but  not  all  that 
Edwards  worked).  He  purchased  the  place  and  negroes,  with  a 
view  to  speculate  upon  its  immediate  sale,  but  there  not  being  hands 
enough  to  supply  the  place,  he  determined  to  go  to  Tennessee,  to 
purchase  additional  hands,  and  put  them  on  the  place,  and  then  sell 
all  together.  He  accordingly  did  go,  and  immediately  on  his  re* 
turn,  with  the  slaves,  sold  to  complainant,  to  wit,  in  Nov.  1836. 
His  intention  to  sell  all  (including  those  he  intended  to  bring  into 
the  State)  is  proved  by  Cusack,  The  same  witness  also  proves 
his  object,  in  buying  the  place  and  the  hands,  was  to  supply  the  de- 
ficiency of  hands,  and  then  sell,  at  an  advance. 
He  took  possession,  Oct.  1836,  and  sold  in  Nov.  1836. 
But  Galloway  proves  r^learly  his  object.  He  says  Evans  told 
him,  he  brought  the  negroes  from  Tennessee  for  the  purpose  of 
eelUng  them,  by  putting  them  on  the  plantation,  and  selling  all  to- 
gether ;  and  that  his  object  in  buying  them,  was  to  sell  the  whole 
at  a  profit. 

1.  The  Constitution  prohibits  the  introduction  of  slaves  for  sale, 
whether  introduced  by  a  foreigner,  or  a  citizen,  unless  the  latter 
introduces  them  for  his  awn  use,  i.  e.,  to  plant  vfithy  and  use  in 
planting.  If  he  introduce  them  to  sell,  either  by  themselves  or  as 
an  adjunct  or  aid  to  sell  others  ;  or  to  make  a  speculation  by  mIU 
ing  them,  with  a  plantation  and  other  slaves,  which  he  bought  to 
roL.  I.  24 
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sell  again,  be  is  within  the  words,  as  well  as  the  spirit,  of  the  con- 
stitution.   (5  How.  769.) 
^     To  permit  a  contrivance,  or  artifice,  of  this  kind  to  prevail  will 
point  out  the  way  by  which  the  constitutional  provisions  can  be 
evaded,  and  the  policy  of  the  State  be  overturned.    , 

If  the  object  was,  to  bring  them  into  the  State  to  seU,  it  matters 
not  whether  it  was  to  sell  together  With  others,  or  to  put  on  a 
place,  and  sell  all  together,  or  sell  separately ;  it  is  not  the  mere  act 
of  introducing,  but  the  quo  animo<,  the  intention  with  which  they 
were  introduced,  that  constitutes  the  prohibited  act.  If  it  was  to 
sellj  or  speculate,  it  matters  not  how  it  is  cloaked,  or  covered,  it  is 
void.  It  would  be  strange,  if  the  policy  of  the  State  could  be 
evaded  by  so  shallow  a  subterfuge. 

The  contract  in  this  case  being  entire,  and  not  yet  completely 
executed,  and  being  against  the  direct  prohibition  of  the  fundamen- 
tal law,  is,  according  to  most  of  the  authorities,  void  tn  toto. 

Sometimes  a  contract  is  illegal  as  to  part,  and  good  as  to  part ; 
particularly,  when  it  is  illegal  by  some  common-law  principle,  b 
good  as  to  the  part  which  is  legal,  and  bad  for  the  residue.  But 
when  a  deed  is  made,  or  a  contract  which  is  entire,  and  embraced 
in  the  same  deed,  or  writing,  is  void  by  statute,  it  is  void  tn  toto. 
Hyalop  V.  Clarke,  14  John.  Rep.  465  ;  Farrer's  case,  3  Rep. 
78  ;  Plowden,  54  ;  Cromwell  and  Horton  v.  CnUcher^  4  Yer- 
ger,  541. 

The  modem  cases,  or  some  of  them,  say,  if  a  contract  is  illegal 
for  part,  and  legal  for  the  residue,  if  the  good  can  be  separated 
from  the  bad,  the  court  will  do  it ;  but  if  it  is  entire,  and  incapable 
of  separation,  the  whole  is  bad.  Fide  Chit,  on  Cont.  536,  537  ; 
10  Pet.  Rep.  358,  360 ;  8  Pick.  512. 

In  this  case,  it  is  impossible  to  separate  the  contract,  unless  it  be 
to  separate  the  land,  which  was  sold  for  $18,000,  from  all  the 
slaves,  which  were  sold  for  $17,000.  The  latter  cannot  be  appor^ 
tioned,  because  of  no  separate  value  in  each  slave  ;  it  was  a  lumping 
sale  of  all,  and  cannot  be  apportioned  ;  and,  according  to  the  above 
authorities,  it  is  void  for  the  slaves.  If  it  is,  a  perpetual  injunction 
must  be  granted. 
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Chancelloe.     This  case   was  submitted,  on  motion  to  dis- 
solve the  injunction  therein,  on  bill,  answer,  and  depositions. 

Id  1836,  the  complainant  purchased  of  the  defendant,  Evans,  a 
phntation  and  negroes,  in  the  county  of  Yazoo,  at  the  gross  sum  of 
$36,000,  payable  in  instalments,  at  different  periods  thereafter ; 
and  then  conveyed  the  same  property,  in  trust,  to  secure  the  pay- 
ment of  the  several  instalments  as  they  fell  due.     In  the  spring  of 
1842,  there  being  then  a  balance  of  nine  thousand  dollars  due,  on 
the  purchase,   the  trustees   advertised  that  they  would  sell  the 
property  under  the  deed  of  trust,  to  raise  that  sum.     This  bill 
was  filed  to  enjoin  that  sale,  and  rescind  the  original  contract,  and 
to  recover  back  the  money  paid  thereon ;  mainly  on  the  ground, 
that  a  part  of  the  slaves,  which  entered  into  the  consideration  of 
the  contract,  were  introduced  into  this  State,  by  the  complainant, 
for  sale,  in  violation  of  the  law.     This  allegation  of  the  bill  is 
positively  denied  by  the  defendant,  who  states,  that  he  was,  at  the 
time  of  the  sale,  and  has  since  been,  a  citizen  and  cotton  planter  in 
thb  State,  and  that  the  slaves,  referred  to  by  the  complainant,  were 
purchased  and  brought  to  the  State,  and  placed  on  his  plantation, 
for  his  individual  use.     The  deposition  of  Edwards,  from  whom 
Evans  purchased  the  land,  sold  to  the  complainant,  proves,  that 
the  additional  slaves^  brought  into  the  State  by  Evans,  were  neces- 
sary for  the  cultivation  of  the  land  ;  that  the  negroes,  when  brought 
here,  were  immediately  placed  upon  it,  and  that  Evans  had  been  a 
citizen  of  this  State  for  five  years,  at  the  time  of  the  sale,  and 
bad  never  been  knoWn  to  engage  in  the  business  of  buying  and 
selling  slaves.     That  when  Evans  returned  with  the  slaves,  from 
Tennessee,  he  told  the  witness,  that  he  had  bought,  or  rather  wish- 
ed to  buy,  a  place  in  Tallahatchie  county,  and  wanted  Ec^wards  to 
release  him  from  the  purchase  made  of  him.      This  deposition 
shows,  in  the  first  place,  that  the  purchase  of  the  slaves  by  Evans, 
in  Tennessee,  was  rendered  necessary  for  the  cultivation  of  the 
plantation  bought  of  Edwards,  and  sold  to  the  complainant,  and,  to 
that  extent,  shows  that  they  were  not  purchased  for  sale.     In  the 
next  place,  it  accounts  for  the  sale  that  was  immediately  afterwards 
made  to  the  complainant,  by  showing  that  Evans  had  found  another 
phce,  which  he  preferred  to  the  one  sold.     The  facts,  thus  detail- 
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ed)  are  strongly  in  support  of  the  answer,  and  the  question  is, 
Whether  the  positive  statements  of  the  answer,  thus  corroborated, 
are  countervailed  by  the  other  proof  in  the  case.  The  substance 
of  the  testimony  of  the  other  two  witnesses,  is,  that  Evans  told 
them,  after  he  purchased  the  plantation  from  Edwards,  that  he 
would  bring  some  negroes  from  Tennessee,  and  supfdy  the  deficiency 
on  the  place ;  and  |hat  he  thought  be  would  be  able,  in  that 
way,  to  sell  the  plantation  and  negroes,  for  an  advance  upon  what 
be  gave  for  it ;  and  that,  shortly  after  bringing  the  slaves  to  the 
State,  he  sold  to  the  complainant.  This  is  the  whole  of  the  testi- 
mony upon  which  it  is  attempted  to  deduce  the  inference  (for  it 
leads  to  nothing  more),  that  a  part  of  the  slaves  sold  the  compUia- 
ant,  in  connection  with  the  phintation,  were  brought  here  as  an  ar- 
ticle of  merchandise,  and  for  sale.  Is  this  testimony,  leading  to 
mere  inferences,  explained  and  weakened  as  it  is  by  the  testimony 
of  Edwards,  and  opposed  by  the  positive  denial  of  the  answer,  to 
be  taken  as  sufficient  to  fix  upon  a  citizen,  indirectly,  the  charge  of 
violating  one  of  the  penal  laws  of  the  country  ?  I  think  not. 
Proof  of  mere  admissions  of  a  party,  unsustained  by  any  other  cir- 
cumstances, should  always  be  cautiously  weighed,  because  of  their 
liability  to  be  misunderstood,  the  facility  of  fabricating  them,  and 
the  difficulty  of  disproving  them.  Where  it  is  sought  to  set  aside 
a  contract,  on  account  of  the  alleged  illegality  of  the  consideration, 
the  proof  should  be  full,  clear,  and  direct  to  the  point,  and  not 
rest  upon  remote  inference  or  doubtful  deduction.  But  even  if  the 
allegation  of  the  bill,  in  this  particular,  were  fully  and  clearly  prov- 
ed, I  should  still  not  be  satisfied,  that  the  complainant  is  entitled 
to  the  relief  which  he  asks.  It  is  quite  clear,  upon  both  prmciple 
and  precedent,  that  I  cannot  decree  a  repayment  of  the  money, 
which  the  complainant  says  ha  has  already  paid,  if  the  contract,  as 
is  alleged,  be  illegal. 

The  complainant,  by  bis  own  showing,  knowingly  eavened  mto 
an  illegal  contract,  and  afterwards  made  large  and  votuntary  pay- 
ments thereon.  He  is,  then,  a  parHcepa  crinUnis^  and,  as  such,  has 
no  claim  to  recover  back  the  money,  either  at  law  or  in  equity;  the 
masiro,  vaUmti  non  fa  vnfuria^  applies  equally  in  both  coorta. 
(Merwim  v.  HufUington^  2  Conn.  Rep.  209 ;  1  6«Ik.  R.  2S ; 
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Douglass,  Rep.  673 ;  Sprague  v.  BirdsaUy  2  Cow.  Rep.  419 ; 
CUwk  V.  DuUkerj  9  Cow.  Rep.  674  ;  Greenwood  y.  Curtis^  6 
Mass.  R.  381.)  This  latter  case  is  worthy  of  some  noticey  be- 
cause it  is  not  very  unlike  the  case  before  me,  in  some  of  its  features. 
The  plaintiff,  in  that  case,  brought  a  suit  in  Massachusetts  upon  a 
contract  for  the  delivery  of  slaves.  The  Court  held,  that  no  re- 
covery could  be  had,  in  that  State,  upon  such  a  contract,  being  void 
by  their  laws.  {OreentDOod  v.  Curtis^  4  Mass.  Rep.  93.)  The 
plaintiff  afterwards  brought  an  action  of  assumpsit  to  recover  back 
ihe  money  which  he  had  paid  and  advanced  upon  the  faith  of  that 
contract ;  when  the  same  court  held,  that  it  was  money  voluntarily 
paid,  on  an  illegal  contract,  and  could  not,  therefore,  be  recovered 
back.  It  is  a  general  rule,  that  where  a  party  knowingly  and  vol- 
ontariJy  pays  money,  which  at  law  could  not  have  been  recovered, 
be  can  have  no  remedy  to  recover  it  back.  (Morris  v.  Tarin^  I 
Dallas,  148  ;  Bogtrt  v.  JV*mn«,  6  Serg.  and  Raw.  369  ;  2  Conn. 
309.)  As,  then,  I  cannot  decree  the  money  to  be  paid  back,  which 
has  been  already  voluntarily  paid,  it  would  seem  to  follow  that  I 
should  not  disturb  that  portion  of  the  contract  which  remains  unex- 
ecuted ;  as  it  is  a  well  setded  principle,  that  a  court  of  equity  will 
never  decree  a  partial  rescission  of  a  contract ;  and  especially 
where,  as  in  this  case,  the  complainant  bsists  that  the  contract  is 
entire,  and  incapable  of  apportionment,  and  that  the  illegality,  upon 
which  the  rescission  is  asked,  goes  to  the  whole  consideration  of  the 
contract. 

In  the  case  of  Fitzroy  v.  Gmllim  (1  Term.  Rep.  154),  it  was 
held,  that  where  a  party  applies  for  a  rescission  of  a  contract  on  the 
ground  of  its  illegality,  the  rescission  must  be  total,  for  he  should  not 
be  allowed  to  take  any  advantage  under  it.  So  in  the  case^  of  John" 
$on^$  hein  v.  JUUchelVs  fcetrs  (1  Marsh.  Rep.  227),  the  Suj>reme 
Court  of  Kentucky  held,  that  an  eiUtre  contract  cannot  be  affirmed 
so  far  as  it  has  been  performed,  and  rescinded  for  the  residue.  In 
the  case  before  me,  the  complainant  has  done  acts,  in  the  perform- 
ance of  the  contract,  which  the  Court,  according  to  established 
precedents,  cannot  undo ;  and  as  I  cannot,  according  to  the  author- 
ities referred  to,  make  a  partial  rescission,  the  complainant  would 
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seem,  by  his  own  conduct,  to  hskve  precluded  himself  from  any  re- 
lief in  this  Court.  I  am  of  opmion,  therefore,  whether  I  look  to 
the  facts,  or  the  law,  of  the  case,  that  the  bjunction  should  be 
dissolved. 
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A  eorpomte  body  can  make  an  assignment  of  its  property,  in  trust,  for  the  payment  of  its 
just  debts,  preserring  to  eacb  creditor  the  right  of  sharing,  e^uoUy,  according  to  the 
amoimt  of  his  daim. 
The  pwpeitj  of  a  banking  corporation  is  a  tnut  fund  for  all  its  creditors ;  and  in  an  as- 
signment by  sQch.a  corporation,  if  a  preference  in  favor  of  the  debts  due  to  any  partic- 
ular creditor,  or  set  of  creditors,  is  given,  the  assignment  will  be  Toid.    Sed  quare. 

Banking  corporations  are  trustees,  not  only  for  the  stockholders,  but  also  for  the  creditors, 
who  have  a  prior  and  paramauni  equity. 

The  creditors  of  a  corporate  body  can  enforce  their  claims  against  any  of  the  property  of 
the  inoofporatioD,  in  the  hands  of  persons  affected  with  a  knowledge  of  its  eorpomte 
character. 

It  is  essential  to  the  validity  of  an  assignment,  by  an  incorporation,  that  the  assignor,  by 
the  assignment,  part  absolutely  with  all  title  to  the  property,  and  all  authority  to  control 
it,  free  iiom  all  restrictions  that  will  unnecessarily  delay  creditors ;  there  must  be  no 
reserration,  for  the  assignor's  benefit,  except  of  the  surplus ;  no  authority  given  to 
oontrol  or  direct  the  assignees  ;  and  all  the  uses  must  be  expressly  dedaied ;  where 
any  of  these  objections  exist,  the  assignment  will  be  void. 

A  banking  company,  to  which  a  railroad  was  by  its  charter  affixed,  having  nearly 
completed  the  road,  and  exhausted  its  means,  being  compelled  to  make  an  assignment 
far  the  benefit  of  its  creditors,  and  the  period  for  completing  the  road  allowed  by  the 
charter  of  the  company  having  nearly  expired,  the  expiration  of  which,  without  the 
completion  of  the  road,  would  cause  a  forfeiture  of  the  charter,  and  the  road,  in  its  then 
condition,  being  comparatively  worthless,  and  its  not  being  completed  would  be  a  total 
km  to  the  company  of  the  amount  expended,  and  would,  if  not  destroy,  greatly 
diminish,  the  ability  of  the  company  to  meet  its  debts ;  held^  that  a  provision  in  the 
deed  of  assignment  authorizing  the  assignees  to  borrow  two  hundred  and  fifty  thousand 
doDars  to  complete  the  road,  and  pledging  the  assets  of  the  company,  and  the  profits  of 
the  road,  for  the  payment  of  that  sum  when  borrowed,  before  any  of  the  other  debts 
were  paid,  did  not  vUiaie  the  a»»ignment. 

If  an  assignment  be  otherwise  free  from  the  imputation  of  fraud,  it  is  not  vitiated  by  be- 
ing made  in  part  to  secure  anticipated  advances,  especially  where  those  advances  are 
in  aid  of  the  general  purposes  of  the  assignment. 

A  banking  corporation  with  a  railroad  annexed,  in  making  an  assignment  of  its  effects 
to  assignees,  to  pay  iu  debts,  assigned  to  the  assignees  the  power  of  managing  and 
ooatrolling  the  railroad ;  A«U,  that  this  provision  of  the  assignment  merely  assigned 
the  profiu  of  the  road,  with  the  temporary  control  of  the  road,  to  the  assignees,  for  the 
benefit  of  the  creditors,  and  did  not  vitiate  the  assignment. 

In  such  case,  if  the  charter  had  required  a  committee  of  the  directory  to  manage  the  road, 
an  assignment  by  the  directory,  of  the  management  of  the  road,  to  others  than  a  com- 
mittee of  the  directory,  would  be  a  matter  between  the  directors  and  stockholders,  or 
the  latter  and  the  government,  and  could  not  be  questioned  by  another  person. 

A  provision,  in  a  deed  of  assignment,  by  a  corporation,  that  the  directory  should  have 
power  to  appoint  new  trustees  to  fill  any  vacancy  that  may  occur  by  death  or  other- 
wJM,  is  not  a  reaarvatioD  that  will  vitiate  the  assignment. 
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Where,  by  ao  assigomeot  for  the  beaefit  of  creditors,  twelve  months  were  allov«d  to  col- 
lect the  debts,  and  convert  into  money  the  property  of  the  assignor,  before  distribntkn 
among  the  creditors,  the  debts  being  numeroos,  and  widely  scattered  oter  the  coan- 
try,  and  the  creditors  of  the  assignor  residmg  at  distant  fences  ;  held,  that  the  time 
allowed  was  not  unreasonable,  and  woold  not  render  the  assignment  void. 

Where  an  assignment  is  made  by  a  bank,  of  iu  efiects,  to  pay  iu  debta«  at  a  period  of 
great  pecuniary  embarrassment,  and  general  insoWency,  and  power  is  given  by  the  as-  ' 
signment  to  the  assignees  to  compromise  with  the  debtors  of  the  bank,  in  mch  manner 
as  woold  be,  in  the  judgment  of  the  assignees,  "to  the  interest  of  the  eredUon  qf  taid 
bank  ;"  tield^  that  the  assignment  was  not  vitiated  by  such  a  provision,  and  the  power 
might  be  exercised. 

Where  a  bank,  with  a  railroad  attached,  in  an  assignment  of  its  efiects,  made  the  assignees 
the  joint  agents  of  the  bank  and  its  credilors  ;  in  the  management  of  the  road,  the 
agents  of  the  bank  ;  and  in  the  receipt  and  disbursements  of  its  profits,  the  agents  of 
the  creditors  ;  held,  that  the  provision  in  the  assignment  gave  the  bank  noooDtrriover 
the  assignees,  and  did  not  avoid  the  assignment. 

A  railroad,  built  by  an  incorporated  company,  for  public  travel  azid  transportation,  in  a 
mere/rancAue,  and  not  assignable  by  the  company. 

In  an  assignment,  by  a  bank,  of  its  efiects,  a  provision,  prohibitinf  the  assignees  from 
paying  any  claims,  until  their  validity  has  been  tested  in  a  mode  pointed  out  in  the 
assignment,  held^  not  to  avoid  the  assignment. 

Where,  in  a  deed  of  assignment  of  its  property,  a  bank  conveyed,  in  general  words,  ail 
it*  efeds,  heldy  that  the  omission  to  annex  a  schedule  of  the  property  assigned  is  no 
objection  to  the  validity  of  the  assignment. 

In  a  deed  of  assignment  by  a  bank,  a  covenant,  on  the  part  of  the  assignees,  to  exhibit, 
periodically,  a  statement  of  their  accounts  to  the  board  of  directora,  is  no  oljectioo  to 
the  validity  of  the  assignment. 

Where  a  deed  of  assignment,  by  an  incorporation,  of  its  efiects,  for  the  payment  of  iu 
debts,  is  void  in  part,  it  is  void  in  toto.  * 

A  provision  in  a  deed  of  assignment,  by  a  bank,  requiring  the  assignees  "  to  pay  all  the 
necessary  expenses  q/*  the  president^  directors^  and  company  qf  the  bank^  in  the  man' 
offemeni  qf  the  corporatum^^^  held^  not  to  be  such  a  reservation,  for  the  benefit  of  the 
grantor,  as  will  make  the  assignment  void  vpon  its  face ;  the  fund  assigned  for  the 
payment  of  the  debts  being  not  only  of  a  limited  and  definite  amount,  but  also  of  an 
indefinite  assignment  of  annually-accruing  profits  ;  and  the  reservation  not  appearing 
to  be  for  any  fraudulent  purpose. 

Thomas  £.  Robins,  William  S.  Bodley,  and  William  C. 
Walker,  filed  their  bill,  in  which  thej  state,  that  on  the  13th  day 
of  February,  A.  D.  1840,  the  President,  Directors,  and  Com* 
pany  of  the  Commercial  and  Railroad  Bank  of  Vicksburg,  a  duly 
incorporated  company,  assigned,  by  two  deeds  of  assignment,  all 
its  property,  and  all  the  proceeds  and  profits  of  the  railroad,  to 
assignees,  for  the  benefit  of  the  creditors  of  the  company.  These 
deeds  were  exhibited  with  the  bill.  That  Thomas  £.  Robins,  Wil- 
liam S.  Bodley,  and  William  W.  Frazier,  were  the  assignees  of  the 
bank,  who  accepted,  and  entered  upon  the  discbarge  of  the  trusts 
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coDtained  in  the  assignmeats  ;  that  they  had  provided  funds  to,  and 
did  complete  the  raih-oad  unfinished  at  the  time  of  the  assignment, 
and  proceeded  to  the  collection  of  the  debts  ;  that  in  June,  1841, 
W.  W.  Frazier  resigned  his  office  as  trustee,  and  William  C 
Walker  was  appointed,  in  the  mode  prescribed  by  the  deeds,  in  his 
stead  ;  that  since  the  execution  of  the  deeds  of  assignment  and  the 
transfer  of  the  effects  of  the  bank  to  the  assignees,  various  cred- 
itors of  the  bank  had  obtained  judgments  to  different  amounts 
against  the  company,  and  had  levied  executions  upon  real  estate, 
belonging  to  the  company  before  the  assignment,  and  conveyed  to 
tlie  assignees,  upon  which  the  depot  buildings  attached  to  the  rail- 
road, in  the  city  of  Vicksburg,  were  erected  ;  the  bill  prayed  for  an 
injunction,  which  was  granted. 

An  amended  bill  was  afterwards  filed,  stating,  that  the  assignees, 
immediately  upon  the  execution  of  the  deeds  of  assignment,  had 
taken  possession  and  full  control  of  all  the  property  assigned ; 
that  at  the  time  of  the  assignment,  the  railroad  was  finished  only 
thirty  miles  in  length,  and  did  not  extend  to  Jackson,  its  eastern 
terminus,  by  fourteen  miles  ;  that  the  part  of  the  road  then  com- 
pleted cost  about  eighteen  hundred  thousand  dollars,  all  of  which 
would  have  been  hazarded,  and  probably  lost :  the  public,  and 
the  creditors  of  the  bank,  would  have  been  greatly  injured,  if 
the  road  had  not  b^en  finished  by  the  time  stipulated  in  the 
charter. 

**  That  the  money  stipulated  to  be  borrowed  to  finish  and  com- 
plete the  road,  had  been  borrowed,  and  was  advanced  on  the  faith 
of  the  stipulation  contained  in  the  assignment ;  that  the  intention  of 
the  bank,  in  making  said  provision  to  borrow  the  money  to  com- 
plete the  road,  was  honest  and  bon&  fide  ;  that  at  the  time  of  the 
assignment,  the  bank  was  embarrassed  in  her  condition,  a  large 
aniouot  of  debts  was  due  to  her,  but  it  was  almost  impossibly  to 
realize  them,  or  a  greater  part  of  them,  for  a  long  time  thereafter  ; 
that  the  bank  was  without  means  to  complete  the  road,  and  could 
not  have  done  so  within  the  time  stipulated  in  the  charter,  without 
borrowing  money  as  stipulated  in  the  assignment ;  the  time  within 
which  said  road  was  to  be  completed  had  nearly  expired,  not  more 
tbaii  about  twelve  months  being  left  within  which  to  complete  it ; 
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that,  ID  pursuance  of  the  power  given  tbem,  they  borrowed  the 
money  to  complete  the  road,  and  that  it  has  since  been  completed, 
and  is  now  in  successful  operation." 

To  this  bill,  and  amended  bill,  there  was  a  general  demurrer, 
filed  by  A.  H.  Arthur,  one  of  the  defendants.  The  deeds  of 
assignment  in  the  case  are  subjoined  ;  they  are  lengthy,  but  the 
points  assailed  are  so  scattered  through  the  deed,  that  they  cannot 
be  /airly  presented,  if  the  deeds  are  abbreviated. 

^^  This  indenture,  made  and  entered  into  this  thirteenth  day  of 
February,  1840,  between  the  President,  Directors,  and  Company 
of  the  Commercial  and  Railroad  Bank  of  Vicksburg,  of  the  first 
part;  W.  W.  Frarier,  Thomas  E.  Robins,  and  William  S.  Bod- 
ley,  of  the  second  part ;  and  various  other  persons  and  corporations, 
creditors  of  said  party  of  the  first  part,  who  may  become  parties  to 
this  deed  in  the  manner  herein  provided,  of  the  third  part.  Witness- 
eth,  that  the  said  President,  Directors,  and  Company  of  the  Commer- 
cial and  Railroad  Bank,  in  consideration  of  the  sum  of  five  dollars 
to  them  in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged  ; 
and  further,  in  consideration  of  the  covenants,  stipulations,  *and 
agreements  herein  contained,  have  given,  granted,  bargained,  sold, 
transferred,  and  assigned  ;  and  by  these  presents,  do  bargain,  sell, 
transfer,  and  assign,  to  the  said  W.  W.  Frazier,  Thomas  £. 
Robins,  and  William  S.  Bodley,  and  to  the  survivor  of  the  said 
trustees,  and  to  the  heirs,  executors,  and  administrators  of  such  survi- 
vor, all  the  slaves,  mules,  oxen,  carts,  iron,  wagons,  and  implements 
to  work  on  the  railroad,  now  building  by  said  party  of  the  first 
part,  which  said  slaves,  horses,  carts,  mules,  oxen,  and  implements 
they  are  now  using  on,  and  upon  said  railroad,  in  finishing  and 
completing  the  same.  They  also,  for  the  consideration  aforesaid, 
transfer  and  assign  the  profits  of  said  railroad,  from  and  after  the 
registration  of  this  deed,  until  said  railroad  is  finally  completed  to 
Jackson,  to  the  said  parties  of  the  second  part. 

''  To  have  and  to  hold  the  aforesaid  property  and  profits  to  tfae 
said  parties  of  the  second  part,  and  to  the  survivor  of  them,  and 
to  the  heirs,  executors,  &c.,  of  said  survivor.  In  trust,  however, 
and  upon  the  following  terms,  and  conditions.  Whereas  the  legis^ 
lature,  in  incorporating  the  said  Commercial  and  Railroad  Beidc  of 
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Vicksburg,  by  tbe  fifth  section  of  the  charter,  made  it  the  impera* 
live  duty  of  the  said  Commercial  and  Railroad  Bank  of  Vicksburg, 
to  construct  the  railroad  between  Yicksburg  and  Jackson,  and  to 
keep  the  same  in  operation^  and  by  the  terms  of  said  charter,  if 
said  road  is  not  finished  within  six  years  from  the  first  election  of 
directors,  the  said  charter  is  declared  null  and  void  ;  and  whereas 
the  time  has  nearly  arrived,  when  said  road  must,  by  the  terms 
of  the  charter,  be  finished,  and  whereas  it  formed  and  constituted 
a  part  of  the  contract,  as  manifested  la  said  charter,  by  and  be- 
tween tbe  stocicholders  of  said  Commercial  and  Railroad  Bank, 
that  they  would  complete  the  said  road,  the  making  of  which 
is  declared  to  be  the  primary  object  in  granting  tbe  charter  ;  and 
whereas,  it  is  essential  to  the  creditors  of  said  institution,  that  said 
road  should  be  finished  by  tbe  time  stipulated,  otherwise  the  cor- 
poration will  be  dissolved,  and  all  debts  due  to  it,  and  from  it,  will 
be  extinguished,  and  tbe  road,  as  far  as  now  made,  be  forfeited ; 
and  whereas  the  profits  of  said  road,  will,  if  not  wholly  sufficient, 
greatly  aid  in  paying  tbe  debts  due  by  said  bank,  therefore  the 
main  and  principal  object  of  this  deed  of  trust,  is  to  secure  to  the 
creditors  of  said  institution  the  benefit  and  advantages  of  said  road, 
and  by  completing  the  same,  afibrd  facilities  for  tbe  payment  of 
tbe  debts  of  said  bank.  Therefore,  the  said  parties  of  tbe  second 
part,  are  hereby  declared  to  bold  said  property  and  profits  herein 
transferred,  in  trust  for  all  the  creditors  of  said  Commercial  and 
Railroad  Bank ;  and,  with  a  view  more  efiectualiy  to  carry  the 
provision  of  this  deed  of  trust  into  effect,  the  said  trustees  are 
hereby  d^kred  to  be  the  joint  agents  of  the  party  of  the  first  part, 
and  of  all  the  creditors  of  said  Commercial  and  Railroad  Bank, 
who  become  parties  hereto,  as  herein  provided  ;  and,  as  such  agents, 
the  said  trustees  are  hereby  authorized  and  empowered  to  take  pos- 
session of  said  railroad,  and  control  the  same  for  the  purpose  of 
ascertaining  and  receiving  the  profits  of  said  road,  until  it  is  fin- 
ished and  completed  to  Jackson,  and  they  are  hereby  authorized 
and  empowered  to  appoint  and  employ  all  necessary  agents,  en- 
^neers,  hands,  JLc,  and  to  purchase  all  necessary  implements,  prop- 
erty, engines,  and  provisions  necessary  to  carry  on  said  road, 
and  to  keep  tbe  same  in  repair,  and  in  full  operation,  until  it  is  finally 
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completed.  And  the  said  trustees  hereby  stipulate  to  keep  a  full, 
accurate,  and  complete  account  of  ail  the  receipts  and  expendi- 
tures of  the  said  road,  and  furnish  the  same  semiannually  to  the 
board  of  directors  of  said  Commercial  and  Railroad  Bank;  and 
it  is  further  stipulated  and  agreed,  that  all  the  slaves,  wagons, 
carts,  horses,  mules,  oxen,  and  other  property  and  implements,  of 
every  kind  and  description,  now  in  possession  of  said  party  of  the 
first  part,  and  in  use  on  said  road,  shall  be  possessed,  retained,  a6d 
used  for  the  purpose  of  finishing  said  road,  and  the  same  shall  be 
retained  and  used  by  said  trustees  for  the  benefit  of  all  concerned, 
until  said  road  is  completed  ;  after  which  time,  said  slaves,  prop- 
erty, horses,  mules,  oxen,  and  other  property,  shall  be  sold  fay 
said  trustees  ;  provided,  however,  that  said  trustees  shall  have 
liberty,  when  they  deem  it  necessary,  to  sell  any  of  said  property, 
before  said  road  is  completed,  and  purchase  other  if  necessary  in  its 
stead,  or  they  may  exchange  the  same  for  other  property,  when-* 
ever  they  may  believe  it  to  be  for  the  interests  of  all  the  parties 
concerned  that  it  should  be  done  ;  and  said  property,  so  purchased, 
or  received  in  exchange,  shall  be  held  subject  to  the  trusts  of  this 
deed  ;  and  it  is  hereby  made  the  duty  of  said  trustees,  to  appro- 
priate the  profits  of  said  road,  or  so  much  of  them  as  may  be 
deemed  necessary,  to  the  finishing  of  said  road  ;  and  the  fund 
arising  from  the  sale  of  the  property  herein  conveyed,  and  the 
surplus  profits,  if  there  should  be  any,  together  with  all  the  future 
profits  of  said  road,  after  it  shall  have  been  finished  (after  first 
paying  or  deducting  all  the  necessary  expenses  of  this  deed  of 
trust),  shall  be  the  net  proceeds  or  avails  in  the  hands  of  said 
trustees,  to  be  appropriated  pro  rata  in  payment  of  the  debts  of  the 
party  of  the  first  part. 

^'  And  whereas  the  said  party  of  the  first  part  has  this  day,  bj 
deed,  bearing  even  date  with  this,  conveyed  all  of  its  property,  cboses 
in  action,  &c.,  except  the  property  embraced  b  this  deed,  to  the 
said  W.  W.  Frazier,  Thomas  E.  Robins,  and  W.  S.  Bodley, 
for  the  uses  and  purposes  mentioned  in  said  deed  ;  and  whereas 
said  deed  points  out  the  manner  and  mode  of  notifying  the  credi- 
tors of  said  party  of  the  first  part,  and  also  the  manner  and  mode 
by  which  the  creditors  may,  and  shall,  become  parties  thereto,  and 
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the  manner  and  mode  of  dividing  and  appropriating  the  trust-fund 
among  the  various  creditors  of  said  party  of  the  first  part,  it  is 
therefore  declared  and  agreed  that  the  fund,  arising  under  this  deed 
of  trust,  shall  be  appropriated  and  divided  among  the  creditors  of 
the  party  of  the  first  part,  in  the  manner,  and  in  the  order,  and 
according  to  the  terms  and  stipulations,  mentioned  and  contained 
in  said  deed  of  trust  herein  referred  to.  And  it  is  hereby  made 
the  duty  of  the  said  trustees,  to  make  publication  at  such  times 
and  places,  and  for  such  length  of  time,  as  will  give  to  the  creditors 
of  said  Commercial  and  Railroad  Bank,  notice  of  the  execution 
of  this  deed  of  trust,  and  the  one  before  referred  to,  and  said  trus- 
tees shall,  by  such  publication,  notify  and  require  all  the  creditors 
of  said  Commercial  and  Railroad  Bank,  to  file  their  claims  i^ithin 
the  time,  and  in  the  manner,  pointed  out  in  the  deed  of  trust  herein 
referred  to,  as  having  been  executed  this  day  by  said  party  of  the 
first  part ;  and  the  mode  and  manner  of  ascertaining  the  validity 
of  claims  pointed  out  in  said  deed  of  trust  shall  govern  in  this; 
and  all  the  creditors  who  file  Jlheir  claims  as  required  by  said  deed  of 
trust,  will  be  considered  as  parties  to  this  deed  of  trust. 

"  In  testimony  whereof,  D.  Conyngham,  president  of  the  said 
Commercial  and  Railroad  Bank  of  Vicksburg,  by  virtue  of  the 
authority  in  him  vested  by  an  order  or  resolution  of  the  board  of 
Directors  of  said  Bank,  hereto  affixes  the  common  seal  of  said 
Commercial  and  Railroad  Bank  of  Vicksburg,  for  and  on  behalf 
of  said  corporation  ;  and  he,  by  virtue  of  the  authority  in  him  vested, 
hath  affixed  the  common  seal  of  said  corporation  to  this  deed,  as 
the  act  and  deed  of  the  said  corporation,  and  as  evidence  thereof 
be  also  hereto  subscribes  his  own  name,  and  the  said  parties  of  the 
second  part  have  also  hereunto  set  their  hands  and  seals  this  day 
and  year  afpresaid.  \^^H  D.  Conyngham,  President. 
Witness,  '  ^         W.  W.  Frazier,  (seal.) 

J.  G.  Bibby, 

R.  R.  Robinson. 
^*  This  indenture,  made  and  entered  into  on  this  the  thirteenth 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty,  between  the  President,  Directors,  and  Company  of 
the  Commercial  and  Railroad  Bank  of  Vicksburg,  of  the  first  part; 
William  W.  Frazier,  Thomas  E.  Robins,  and  William  S.   Bod- 
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ley,  of  the  second  part ;  aod  the  various  other  persons  and  corpo- 
rations, creditors  of  the  said  Commercial  and  Railroad  Baok  of 
Vicksbui^,  who  shall  be  deemed  parties  to  this  instruineDt  in  the 
manner  herein-provided,  of  the  third  part,  witnesseth  : 

^^  Whereas,  the  embarrassed  situation  of  the  President,  Direc- 
tors, and  Company  of  the  Commercial  and  Railroad  Bank  of 
Vicksburg,  and  the  present  inability  of  its  debtors  to  meet  their  lia- 
bilities, place  it  out  of  the  power  of  said  corporation  to  complete 
the  railroad,  or  to  pay  its  debts,  without  having  time  to  make  col- 
lections ;  and  whereas,  the  unprecedented  pressure  which  now  rests 
upon  the  community,  and  the  utter  impossibility  for  said  corporation 
to  collect  its  debts  immediately,  without  being  destructive  to  the 
interests  of  its  debtors,  by  causing  a  great  sacrifice  of  their  prop- 
erty, and  without  being  destructive,  also,  to  the  best  interests  of  the 
corporation,  as  such  sacrifices  on  the  part  of  its  debtors  will  wholly 
disable  them  from  complying  with  their  engagements  to  said  bank  ; 
all  of  which  causes  render  it  necessary  (in  order  that  justice  may  be 
done  to  all  the  creditors  of  said  corporation,  and  in  order  to  complete 
the  railroad,  which  was  the  great  and  primary  object  for  which  the 
charter  was  granted),  that  an  assignment  of  the  property,  debts,  and 
effects  of  the  said  corporation,  should  at  once  be  made  for  the  ben- 
efit of  the  creditors,  as  will  most  efifectualiy  promote  the  interest  of 
the  creditors  of  the  institution,  and  protect  its  debtors  from  loss  and 
sacrifice,  and  at  the  same  time  furnish  means  to  finish  and  complete 
the  railroad  immediately,  and  to  protect  and  secure  to  the  stock- 
holders of  the  said  road  the  franchises  gr)ioted  by  the  charter. 

^^  Now,  to  efliect  the  purposes  aforesaid,  this  indenture  witnesseth: 
that  the  said  President,  Directors,  and  Company  of  the  Commercial 
and  Railroad  Bank  of  Vicksburg,  in  consideration  of  the  premises, 
and  of  five  dollars  to  the  said  President,  Directors,  and  Company 
of  the  Commercial  and  Railroad  Bank  of  Vicksburg,  in  hand  paid, 
by  the  parties  of  the  second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged ;  and  further,  in  consideration  of  tlie  covenants,  stipu- 
lations, and  agreements  herein  contained,  have  given,  granted,  ber* 
gained,  sold,  assigned,  and  transferred  and  set  over,  and,  by  these 
presents  do  give,  grant,  bargain,  sell,  assign,  transfer,  and  set  over 
to  said  William  W.  Frazier,  Thomas  £.  Robins,  and  William  8. 
Bodley,  and  to  the  survivors  of  them,  the  said  William  W.  Frazier, 
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TboflMs  E.  Robins,  and  Williain  S.  Bodley,  and  to  the  heirs, 
executors,  adroioistrators,  and  assigns  of  sucb  survivor,  all  the 
property,  real,  personal,  and  mixe^l)  which,  either  in  law  or  equity, 
belongs  to  the  said  party  of  the  first  part,  to  wit :  its  real  and  per- 
sonal estate  of  every  kind  and  description,  situate  in  the  county  of 
Warreo,  and  State  of  Mississippi,  or  elsewhere  ;  its  stocks,  goods, 
wares,  merchaDdtae,  bills  receivable,  bonds,  notes,  book  accounts, 
claims,  demands,  judgments,  choses  in  action,  and  all  of  its  property 
of  every  kind  and  nature,  whether  enumerated  and  specifically 
mentioned  or  not.  And  the  said  President,  Directors,  and  Com* 
pany  of  the  Commercial  and  Railroad  Bank  of  Vicksburg,  for  the 
consideratioo  aforesaid,  do  also  bargain,  transfer,  and  assign  to  the 
said  William  W.  Frazier,'  Thomas  £.  Robins,  and  William  S. 
Bodley,  and  to  the  survivor  of  the  said  William  W.  Frazier, 
Tbouias  £.  Robins,  and  William  S.  Bodley,  and  to  the  heirs, 
executors,  administrators,  and  assigns  of  such  survivor,  all  the  sur- 
}ila8  profits  hereafter  arising,  or  which  may  hereafter  accrue  from 
said  railroad,  from  and  after  the  time  said  road  is  finished  and  com- 
pleted to  Jackson  ;  that  is  to  say,  all  profits  which  may  thereafter 
be  received  over  and  above  the  necessary  expenditures  and  dis- 
bursements of  the  road,  including  officers'  salai^ies,  &c.,  are  to  be 
received  by  said  assignees  ;  and  only  such  profits  as  may  arise  after 
ihe  completion  of  said  road  are  to  be  received  by  said  assignees  ; 
and,  in  order  the  more  effectually  to  carry  this  provision  into  effect, 
tbe  said  trustees,  or  any  hereafter  to  be  appointed,  are  hereby  de- 
clared to  be  the  joint  agents  of  the  party  of  the  first  part,  and  of  all 
the  creditors  of  said  corporation  ;  and,  as  such  agents,  said  trus- 
trees  are  hereby  authorized  and  empowered  to  take  possession  of 
said  road  and  control  the  same,  for  the  purpose  of  finishing  and 
completing  the  same,  and  to  receive  the  profits  and  issues  thereof; 
provided,  however,  that  the  horses,  slaves,  wagons,  carts,  mules, 
oxen,  iron,  engines,  and  implements  of  every  kind  now  used  in 
working  on  and  constructing  the  railroad,  are  not  thereby  intended 
to  pass  to  said  assignees,  and  are  hereby  excepted  out  of  tbe  pro- 
▼tsioos  of  this  deed  :  to  have  and  to  hold  to  the  said  William  W. 
Fraxier,  Thomas  £.  Robins,  and  WilHam  S.  Bodley,  and  to  the 
survivor  of  tbe  said  William  W.  Frazier,  Thomas  E.  Robins,  and 
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William  S.  Bodley,  and  to  the  heirs,  executors,  administrators,  and 
assigns  of  such  survivor  ;  in  trust,  however,  for  the  following  uses 
and  purposes,  to  wit :  that  the  said  William  W.  Frazier,  Thomas 
£.  Robins,  and  William  S.  Bodley,  shall  proceed  in  the  manner 
that  they  may  deem  most  for  the  interest  of  all  concerned,  to  sell 
and  dispose  of,  either  at  private  sales  or  by  auction,  and  to  exe- 
cute good  and  sufficient  deeds,  bills  of  sale,  releases,  and  all  other 
instruments  of  conveyance  to  effect  a  sale  or  transfer  of  the  real 
and  personal  estate,  goods,  and  stocks  of  said  party  of  the  first  part 
herein  conveyed,  to  such  person  or  persons,  and  for  such  prices,  as 
in  their  judgment  may  appear  best  for  the  interest  of  all  concerned, 
and  to  collect  and  hold  the  proceeds  of  such  sales,  and  also  to  col* 
lect  and  realize  in  money,  the  most  that  may  be  practicable  from  the 
bonds,  bills  of  exchange,  bills  receivable,  notes,  claii£s,  accounts, 
judgments,  demands,  cboses  in  action,  and  profits  of  said  railroad, 
from  and  after  the  time  of  its  completion  to  Jackson,  hereby  trans- 
ferred and  assigned  to  them  :  provided,  however,  that  said  trustees 
shall  in  no  case  refuse  to  receive  from  debtors  to  said  President, 
Directors,  and  Company  of  the  Commercial  and  Railroad  Bank  of 
Vicksburg,  the  bank-notes,  checks,  post-notes,  certificates  of  de- 
posit, and  bills  receivable,  due  from  said  bank  or  any  of  its  branch- 
es, in  payment  of  debts  due  to  the  said  President,  Directors,  and 
Company  of  the  Commercial  and  Railroad  Bank  of  Vicksburg ; 
provided,  such  debtor  or  debtors  shall  give  sufficient  security  for 
the  amount  of  his,  her,  or  their  liabilities,  within  twelve  months 
after  the  registration  of  this  deed  of  trust :  and  it  is  further  stipu- 
lated, that,  in  all  cases  where  security  is  not  given  as  contemplated 
by  the  provisions  of  this  deed  of  trust,  by  any  of  the  debtors  to  said 
bank,  it  shall  not  be  compulsory  on  said  trustees  to  institute  suit  imme- 
diately; but  said  trustees  are  hereby  empowered  to  sue  for,  tore- 
new  or  give  further  indulgence,  or  to  compromise  or  settle  said  debts, 
in  such  manner  as  will  best  secure  the  same,  and  upon  such  condi- 
tions, as  in  their  judgment  will  be  for  the  interest  of  the  creditors  of 
said  bank.  And  said  trustees  are  hereby  declared  to  have  power, 
in  all  cases  of  doubtful  debts,  to  compromise  and  settle  the  same 
upon  such  terms  as  they  may  deem  best  for  all  parties. 

And,  from  the  proceeds  of  such  sales  and  collections,  the  said 
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trustees  and  the  survivor  of  them,  shall  pay  all  just  and  reasonable 
expenses  and  charges  of  making  and  carrying  into  full  effect  this 
assignment,  and  the  objects  thereof ;  in  doing  which,  the  said  trus* 
tees  are  hereby  authorized,  according  to  their  discretion,  to  employ 
one  or  more  attorneys,  agent  or  agents,  who  shall  by  them  be  paid, 
out  of  such  proceeds,  a  reasonable  compensation  for  their  services. 
And  it  is  further  stipulated,  that  the  said  trustees  shall  retain  for 
themselves,  out  of  said  proceeds,  as  compensation  for  their  labor, 
trouble,  and  responsibility  in  the  premises,  at  the  rate  of  eight  thou* 
sand  dollars  each  per  annum ;  which  sum  shall  be  in  lieu  of  all 
commissions,  and  be  a  full  compensation  for  their  several  services  ; 
aod,  out  of  said  proceeds,  shall  also  pay  all  the  necessary  expenses 
of  the  said  President,  Directors,  and  Company  of  the  Commercial 
and  Railroad  Bank  of  Vicksburg,  in  the  management  of  said  cor- 
poration ;  and  the  residue  of  the  proceeds  of  such  sales  and  collec- 
tioos,  and  the  profits  arising  from  said  railroad,  from  and  after  its 
compleiioo  to  Jackson,  shall  be  considered  as  the  net  avails  or 
proceeds  of  the  property,  profits,  and  effects  hereby  assigned. 

^^  And  wliereas,  it  was  the  principal  object  of  the  legislature,  in 
granting  the  charter  to  said  President,  Directors,  and  Company  of 
the  Commercial  and  Railroad  Bank  of  Vicksburg,  that  the  railroad 
from  Vicksburg  to  Jackson  should  he  made  and  completed ;  and 
whereas,  if  the  said  road  is  not  completed  within  the  time  specified 
ID  said  act  of  incorporation  of  said  President,  Directors,  and  Com* 
paoy  of  the  Commercial  and  Railroad  Bank  of  Vicksburg,  the 
charter  will  be  forfeited,  and  the  said  road,  as  far  as  it  is  now  made, 
will  ako  be  forfeited,  and  the  profits  thereof,  which  will  eventually 
enable  the  said  President,  Directors,  and  Company  of  the  Com- 
mercial and  Railroad  Bank  of  Vicksburg,  to  pay  their  liabilities, 
will   be  wholly  lost  to  the  creditors,  —  therefore,  with  a  view  to 
prevent  irreparable  injury  to  the  creditors  of  said  President,  Direc- 
tors,  and  Company  of  the  Commercial  and  Railroad   Bank  of 
Vicksburg,  it  is  hereby  stipulated  and  agreed,  that  the  aforesaid 
trostees   shall,  and  they  are  hereby  declared  to  have  the  power, 
and  it  is  hereby  made  their  duty,  to  borrow,  in  the  name   and  on 
behalf  of  said  President,  Directors,  and  Company  of  tlie  Com- 
mercial and  Railroad  Bank  of  Vicksburg,  from  any  person  or  per- 
▼OL.  I.  26 
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soQS>  eorpor|itioa  or  corporations,  such  sum  or  sams  of  monej, 
as  may  be  necessary,  to  complete  said  railroad  to  Jackson,  provid- 
ed said  sum  or  sums  of  money,  so  to  be  borrowed,  shall  oot  eK«* 
ceed  the  amount  of  two  hundred  and  fifty-thousand  dollars ;  and 
should  said  sum  of  two  hundred  and  fifty-thousand  dollars,  or  any 
part  thereof,  be  borrowed,  the  property  and  elBects  hereby  coovey* 
ed  and  assigned  are  to  be  bound  for  the  payment  of  the  same, 
with  all  interest  thereon.     Therefore,  in  the  first  place,  out  of  said 
net  avails  or  proceeds,  the  said  trustees  or  the  sunrivor  of  them, 
shall  pay  off  and  discharge,  io  preference  to  all  other  claims  or  de- 
mands, such  amount,  not  exceeding  the  sum  of  two  hundred  and 
fifty-thousand  dollars,  as  may  be  borrowed  by  said  trustees,  from 
any  person  or  persons,  corporation  or  corporations,  for  the  purpose 
of  completing  the  railroad  to  Jackson.     And,  secondly,  the  said 
trustees,  from    said  net  avails  or  proceeds,  which  shall  remain 
after  the  payment  of  said  loans,  if  so  made  as  aforesaid,  for  the 
purpose  of  finishing  and  completing  said  railroad,  shall  pay  all  the 
just  debts,  balances,  and  sums  due,  from  the  party  of  the  first  part, 
of  every  kind  and  description,  and  for  the  payment  of  which,  the 
party  of  the  first  part  is  legally  liable  :  provided,  however,  that  no 
stockholder,  who  has  paid  in  his  stock,  or  any  part  thereof,  shaD 
be  considered  as  a  creditor,  within  the  meaning  of  this  deed  of 
trust,  for  such  stock  so  paid  in  as  aforesaid  ;  and  should  the  remain- 
der of  said  net  avaik,  or  proceeds,  not  be  enough  to  pay  off  all 
the  debts  and  liabilities  of  said  party  of  the  first  part  in  full,  then 
the  same  shall  be  by  said  trustees  applied  in  such  manner  as  to  pay 
off  pro  rata  J  or  in  equal  proportion,  to  the  amount  of  each  debtor 
claim  ;  and  should  there  be  a  balance,  after  payment  of  all  the 
debts  due  by  said  party  of  the  first  part,  then  such  balance  is  to  be 
paid  to  said  party  of  the  first  part ;  provided,  however,  that  no 
creditor  of  the  said  party  of  the  first  part  shall  be  entitled  to  be 
paid  any  part  or  portion  of  the  net  avails  or  proceeds  aforesaid, 
except  upon  the  terms  and  conditions  hereafter  stated.     And  where- 
as, it  will  be  necessary  for  said  trustees,  in  order  to  prevent  a  large 
accumulation  of  the  net  avails  or  proceeds  as  aforesaid,  remaining 
upon  their  hands,   to  make  stated  dividends  or  apportionmeDte 
among  the  creditors  ;  and  whereas,  it  is  necessary  £or  said  trustees, 
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vbeo  such  divideods  or  apportioDments  are  made  as  aforesaid,  to 
know  the  amouDt  of  tbe  iDdebtedness  of  said  party  of  the  6rst  part, 
and  to  whom  indebted  ;  therefore,  it  is  stipulated,  and  it  is  hereby 
wamde  the  duty  of  said  trustees  to  make  publication,  in  such  manner  at 
will  aA>rd  information  to  all  creditors,  and  thereby  notify  all  tbe  credi- 
tors of  ^id  party  of  the  first  part,  to  file  their  claims,  judgments,  bills, 
bonds,  notes,  or  other  evidence  of  indebtedness,  with  said  trustees 
or  either  of  tbera,  within  twelve  months  from  and  after  the  registrar 
tioD  of  this  deed  of  trust ;  and  all  the  creditors  of  the  said  party  of 
the  first  part,  who  shall  so  file  their  debts  or  claims  as  aforesaid, 
shall  be  considered  and  taken  to  he  parties  to  this  deed  of  trust ; 
and  al  the  end  of  twdve  months  from  said  registration,  all  the  net 
avaib  or  proceeds,  after  first  paying  tbe  loan,  should  it  be  made,  to 
complete  the  railroad  as  aforesaid,  shall  be  divided  equally,  in  pro- 
portfaMi  to  the  amount  of  each  ddbt,  among  all  creditors  who  have 
filed  their  claims  as  aforesaid.  And  said  trustees  shall,  every  six 
moQths  thereafter,  divide  and  apportion,  pro  rata^  whatever  net 
avails  or  proceeds  may  be  on  band,  among  safd  creditors  ;  provi-* 
ded,  however,  that  any  creditor  or  creditors,  who  has  not  filed  his, 
ber,  or  their  claims,  or  claim  as  aforesaid,  may  file  the  claims  or 
elaioi,  at  any  time  afterwards ;  but  in  such  case,  such  creditor  or 
credtt^MTs^  shall  only  be  eotided  to  a  fro  rata  share  of  the  succeed* 
bg  dividends.  And  whereas,  many  debts  or  claims  may  be  pre* 
seated  which  are  of  doubtful  character,  or  which  may  not  be 
legally  just,  or  which  may  have  been  paid,  or  wbiph  may  otherwise 
be  inequitable ;  therefore,  no  chum  or  demand  (other  than  the  bank 
notes,  drafts,  bills  of  exchange,  and  certificates  of  deposit,  of  said 
Presideot,  Directors,  and  Company  of  the  Commercial  and  Rail* 
read  Bank  of  Vicksbuif )  shall  be  considered  as  received,  or  filed 
with  said  trustees  ;  nor  shall  any  claim  or  claims,  other  than  those 
Aave  enameratad,  or  any  part  thereof,  be  paid  by  them,  unless  the 
board  of  directors  of  said  President,  Directors,  and  Company  of 
the  Commercial  and  Railroad  Bank  of  Vicksburg,  or  a  committee 
appointed  by  them,  shall  approve  the  same,  by  indorsing  the  same 
as  vaUd  :  and  it  shall  be  the  doty  of  each  and  every  creditor  or 
daimaoC,  before  filing  fas  or  faer  claim  with  said  trustees,  to  present 
the  sane  (ualeasihe  claim  oonrists  of  bank  notes,  or  dnfts,  or 
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checks,  bills  of  exchange,  or  certi6cates  of  deposit,  issued  by  said 
President,  Directors,  and  Coin|>any  of  the  Comaiercial  and  Rail- 
road  Bank  of  Vicksburg,  or  bonds  made  and  executed  bj  tbem 
as  aforesaid)  to  the  board  of  directors  of  said  company,  or  to  the 
committee   appointed   by  them  as  aforesaid,  for   their  appropal. 
And  in  all  cases  when  suit  may  be  brought  on  any  claim  or  claims, 
which  have  been  rejected  by  said  board  of  directors,  or  said  com- 
mittee,  or  on  which  they  refuse  or  neglect  to  act,  if  the  party  or 
parties  who  hold  such  claim  or  claims  shall  notify  the  trustees,  that 
suit  4ias  been  commenced  thereon,  he  or  they  shall  be  considered 
as  a  party  or  parties  to  this  deed,  from  that  time  :  provided  he  or 
they  succeed  in  obtaining  judgment  against  the  said  President,  Di* 
rectors,  and  Company  of  the  Commercial  and  Railroad  Bank  of 
Vicksburg  ;  and  he  or  they  shall  be  entitled  to  a  pro  rata  share  of 
the  dividends  from  the  time  of  the  notification,  if,  as  aforesaid,  be 
or  they  obtain  a  judgment ;  but  it  shall  be  the  duty  of  said  trastees 
to  go  on,  divide  the  net  avails  or  proceeds  in  their  bands,  as  here- 
in provided,  among  all  the  other  creditors,  whose  claims  have  been 
allowed.     But  if  judgment  shall  be  rendered  against  said  President, 
Directors,  and  Company  of  the  Commercial  and  Railroad  Bank  of 
Vicksburg,  in  favor  of  said  claimant  or  claimants,  the  proportion  of 
said  claimant  or  claimants,  shall  be  applied  and  paid  in  full,  out  of  the 
succeeding  dividends,  so  as  to  make  his  or  their  share  equal  with  aU 
other  creditors  ;  provided,  however,  that  in  all  such  case^  the  said 
trustees,  and  the  claimant  or  claimants,  may  submit  the  matter  to 
three  arbitrators  to  be  chosen  by  the  parlies,  whose  award  shall  be 
final  and  conclusive.     And  the  said  trustees  are  to  have  posses* 
sion  and  control  of  the  books,  bonds,  notes,  choses  in  action,  fcc, 
of  the  said  President,  Directors,  and  Company  of  the  Commercial 
and  Railroad  Bank  of  Vicksburg,  at  the  principal  bank  at  Vicks- 
burg, and  at  the  branches  thereof,  so  far  as  the  same  may  be  neces- 
sary, for  them  to  collect  and  adjust ;  and  the  retention  of  the  same, 
by  the  said  party  of  the  first  part,  in  their  banking-house  at  Vicksburg, 
and  in  the  banking-houses  of  the  branches  of  said  bank,  for  the  safe 
keeping  of  the  same,  and  the  convenience  of  all  parties,  will  be  coa* 
sidered  as  the  possession  of  said  trustees,  and  subject  to  their  control, 
order,  and  direction.     And  it  is  expressly  agreed,  that  the  acts  of  a 
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majority  of  said  trustees,  shall  be  the  act  of  all,  and  as  binding  as  if 
all  bad  assented  thereto  :  and  the  said  parties  of  the  second  part, 
covenant,  stipulate,  and  agree  to,  and  wiih,  the  party  of  the  6rst  part, 
and  with  all  and  each  of  the  creditors  of  the  said  party  of  the  first 
part,  who  may  become  parties  hereto,  as  is  hereinbefore  provided, 
that  ihey  will  semiannoally  exhibit  a  statement  of  then*  accounts  to 
the  board  of  directors  of  the  said  President,  Directors,  and  Com- 
pany of  the  Commercial  and  Railroad  Bank  of  Vicksburg :  and 
it  is  further  stipulated  and  agreed,  by  and  between  the  said  parties, 
that  if  the  trustees  herein  named,  or  either  of  them,  die,  or  refuse 
to  act,  then,  and  in  either  of  said  cases,  the  board  of  directors  of 
the  said  President,  Directors,  and  Company  of  the  Commercial 
and  Railroad  Bank  of  Vicksburg,  shall  have  power  to  appoint  any 
other  trustee  or  trustees  in  place  of  such  as  have  died  or  refused 
to  act,  and  the  said  substituted  trustee  or  trustees,  so  appointed 
(which  said  appointment  shall  be  entered  on 'the  minutes  of  the 
proceedings  of  the  said  board  of  directors  of  the  President,  Direc- 
tors, and  Company  of  the  Commercial   and  Railroad  Bank  of 
Vicksbui^),  shall  liave  all  the  power  and  authority  of  the  trustees 
herein  appointed,  and  shall  be  subject  to  all  the  responsibilities  and 
duties  belonging  to  the  trustees,  herein  particularly  named  as  afore- 
said, ID  this  deed  of  trust :  and  said  substituted  trustees  shall  be 
entitled  to  the  same  compensation  as  is  herein  provided  to  be  paid 
to  the  said  trustees  herein  named  :  provided,  that  in  appointing 
new  trustees,  the  said  board  of  directors  of  the  President,  Direc- 
tors, aod  Company  of  the  Commercial  and  Railroad   Bank  of 
Vicksburg,  shall  have  no  power  to  change,  alter,  modify,  or  re- 
voke any  of  the  trusts  hereby  created ;  nor  shall  their  failure  or 
omission  to  appoint  a  trustee  or  trustees,  when  necessary,  in  any- 
wise affect  this  trust,  but  the  same  may  be  supplied,  if  necessary, 
according  to  the  rules  which  govern  a  court  of  chancery.     Nor  is  the 
said  board  of  directors  to  have  power  or  authority  in  any  manner  to 
revoke  this  deed,  or  any  part  of  it.    Nor  shall  any  appointment,  or 
fiiHure  to  appoint  a  trustee  or  trustees,  in  any  manner  give  the 
board  of  directors  of  the  said  President,  Directors,  and  Company 
€}(  tbe  Commercial  and  Railroad  Bank  of  Vicksburg,  any  control 
thb  deed  ;  and  it  is  hereby  declared  to  be  tke  mtention  of  the 
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parties  to  this  ioslrumeDt,  that  the  trtosfer  of  all  the  property^ 
choses  Id  actions,  and  effects,  as  before  meoiiooed,  is  to  embrace) 
and  does  by  these  presents  include  and  embrace,  all  of  the  propertyi 
real  and  personal^  choses  in  action,  effects,  &c.,  of  the  President, 
Directors,  and  Company  of  the  Commercial  and  Railroad  Bank  of 
Vipksburg,  at  Vicksburg,  and  all  their  branches  ;  the  proceeds  of 
all  judgments  recovered  by  the  said  Presided,  Directors,  and 
Company  of  the  Commercial  and  Railroad  Bank  of  Vicksburg, 
and  all  claims  now  in  suit  and  not  reduced  to  judgment,  and  such 
as  may  be  in  the  hands  of  attorneys  for  collection,  in  the  State  of 
Mississippi,  or  elsewhere  ;  and  the  said  claims  now  in  suit,  and 
which  may  be  in  the  hands  of  attorneys  or  agents  for  collection,  are 
to  be  prosecuted,  and  the  proceeds  thereof,  together  with  tko  pro*- 
ceeds  of  such  claims  as  are  reduced  to  judgment,  are  to  be  odlect* 
ed  and  received  by  the  said  trustees,  and  applied  in  the  same  man- 
ner as  is  provided  herein,  for  the  application  of  the  proceeds  of  the 
other  property,  choses  in  action,  and  effects,  hereinbefore  mention^- 
ed  ;  and  said  claims  and  judgment,  &c.,  are  to  be  subject  in  every 
respect  to  this  deed,  and  the  control  of  the  trustees  herein  named,  as 
any  other  claim  is  subjected  to  their  control  hereby.  And  it  is  here* 
•  by  declared,  that  the  provisions  of  this  deed  of  trust  are  to  apply, 
in  all  respects,  not  only  to  the  principal  bank  at  Vicksburg,  but  to 
all  of  its  branches  ;  and  this  transfer  embraces,  and  is  intended  to  em- 
brace,  all  the  property  of  the  said  party  of  the  first  part  (not  here- 
in excepted),  whether  situated  in  Mississippi,  or  elsewhere.  But  it 
is  understood,  that  no  property,  the  use  of  which  consists  in  the 
consumption,  as  wood,  coal,  &c.,  is  intended  to  be  embraced  or 
conveyed  hereby  ;  and  such  property  (together  with  that  herein- 
before excepted)  is  hereby  excepted  out  of  the  general  provisions 
of  this  deed.  And  it  is  further  agreed,  that  out  of  the  proceeds  of 
the  property  hereby  assigned,  the  said  trustees  'shall  pay  any  debt 
or  debts,  for  which  any  of  the  property  herein  assigned  is  bound,  or 
on  which  a  lien  exists,  either  by  operation  of  law,  or  by  contract ; 
and  such  property,  when  so  discharged  from  such  lien,  shall  be,  and 
is,  hereby,  vested  in  said  assignees,  for  the  purposes  of  this  trust. 

^^  In  testimony  whereof,  David  Conyngham,  President  of  the 
said  President,  Directors,  and  Company  of  the  Commercial  and 
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RmlriMd  Btnkof  Vicksborg,  by  viitoe  of  tbeaotbority in  btm  vest- 
ed, bj  aa  order  and  resolution  of  the  board  of  direeiors  of  said 
Presideat,  DireetorB,  and  Cofupaoy  of  the  Coromercial  and  RaiU 
reed  Bank  et  Vicfcsburg,  hereto  affixes  the  eoroaooo  seal  of  said 
President,  Directors,  and  Company  of  the  Contmercial  and  Rail- 
road Bank  of  Vicksbvrg,  to  this  deed,  for  and  on  behalf  of  said 
Prestdeet,  Direeloni,  wad  Conipaoy  of  the  Coaunercial  and  Rail- 
road Bank  of  Viokabtirg ;  and  he,  by  virtue  of  the  authority  in  him 
vested,  hath  affixed  the  seal  of  said  corporation  to  this  deed,  as  the 
act  and  deed  of  said  corporatioo ;  and  as  evidence  thereof,  he  also 
sebscribes  bis  name  hereto :  And  the  said  parties  of  the  second 
part  bave  hereunto  set  their  hands  and  seals  the  day  and  year  above 
written.  i  ^^y,  \     D.  Cooyngfaaro,  President. 

Witness,  W.  W.  Frazier,     (seal) 

J.  G.  Bibby,  T.  £.  Robins,        (seal.) 

R.  R.  Robinson.  W.  S.  Bodiey,       (seal.) 

W.  G.  Thomp$ony  for  the  defendant  in  the  demurrer. 

In  asguii^  this  ease  on  the  part  of  the  defendant,  I  shall  endeavor 
to  sustain  the  foUowing  positions  :  First,  That  a  corporation  has  no 
power  to  effect  such  a  ptu'pose  as  was  aimed  at  by  the  deeds  of 
assigainent,  on  which  the  complainants  rest  their  claim  in  this  cause. 
Secoodiy,  That  an  attempt  is  made,  by  the  deeds  of  assignment,  to 
invest  the  assignees  with  several  diverse  powers  and  characters, 
which  are  wholly  mconsistent  and  contradictory,  forming  an  assem- 
Uage  and  combination  altogether  unknown  to  the*  law,  and  so  in- 
.  volved  and  intermingled  that  they  must  all,  of  necessity,  either 
stand  or  fall  together  ;  and,  Thirdly,  That  the  assignment  is  of 
snch  a  character  as  the  law  will  not  sanction  nor  sustain,  as  against 
creditors,  either  in  the  case  of  a  corporation,  or  an  individual  debtor, 
in  fiuliog  circumstances. 

Let  the  nature  of  corporations  in  general  be  briefly  considered. 
A  corporation  is  tbe  creature  of  its  charter  ;  from  that  it  derives  its 
«usteoce,  its  vitality,  and  capacities  ;  its  powers  are  limited  by  the 
terms  of  its  charter,  and  it  can  take  nothing  by  implication,  except 
what  oaay  be  indispensable  to  its  existence ;  it  is  limited  in  the  ex- 
enise  of  its  powers  to  tbe  mode  and  subject«matter  precribed  ;  it 
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can  make  no  contracts  except  in  relation  to  the  specific  purpose  and 
objects  for  which  it  was  created  ;  and  when  the  charter  prescribes 
the  mode  in  which,  and  the  particular  agents  by  whom,  its  powers 
may  be  exercised,  the  corporation  cannot  act  by  other  agents  nor 
in  different  modes.  The  power  granted  by  its  charter  is  a  trust 
deposited  with  the  corporation,  to  be  executed  under  its  own  au- 
thority and  immediate  direction,  and  is,  therefore,  oot  assignable. 
This  view  of  the  general  nature  of  all  corporations  is  fully  sustained 
by  the  following  authorities  :  —  Head  v.  The  Providence  Insurtmce 
Company  J  2  C  ranch,  166  ;  Washington  and  Pittsburgh  Turnpike 
Company  v.  CuUen  ^  Crane^  8  Serg.  and  Raw.  521  ;  Clarke  v. 
The  Corporation  of  Washington,  12  Wheat,  64 ;  GoggUr  v.  The 
Corporation  of  Georgetown^  6  Wheat.  597,  593  ;  DartmotUh  Col* 
lege  V.  Wooduard,  4  Wheat.  636  ;  Charles  River  Bridge  Company 
T.  ^arr^n  Bridge  Company^  1 1  Peters,  546  ;  2  Kent,  Com.  299. 
The  construction  of  the  railroad  was  the  leading  consideration 
with  the  legislature,  in  granting  the  charter  of  the  Commercial  and 
Railroad  Bank  of  Vicksburg.  The  charter,  in  section  4,  declares 
this  to  be  the  main  object ;  and  the  deeds  of  assignment  state  that 
the  construction  of  the  road  was  the  great  and  primary  object  of  the 
charter.  It  is  in  relation  to  this  object,  as  the  principal  subject- 
matter  of  the  charter,  that  certain  powers  are  conferred  on  the  cor- 
poration, and  that  the  legislature  designed  those  powers  should  be 
exercised.  It  is  true,  that  banking  privileges  are  conferred  on  the 
corporation,  and  the  business  of  banking  thus  made  a  distinct  subject- 
matter,  in  relation  to  which  the  institution  was  authorized  to  employ 
its  corporate  powers  ;  yet  it  was  the  intention  of  the  legislature  that 
the  business  of  banking  should  be  secondary,  and  auxiliary  to  the 
construction  of  the  road.  The  charter,  in  section  5,  declares  that 
the  grant  shall  be  void,  if  the  road  be  not  begun  and  completed 
within  a  time  prescribed.  And  this,  evidently,  shows  the  construc- 
tion of  the  road  to  be  the  main  end  for  which  the  corporation  was 
created,  and  for  which  all  its  powers  and  privileges  were  granted. 
It  is  also  apparent,  from  this  clause  of  forfeiture,  that  it  was  not 
the  intention  of  the  legislature,  that  the  corporation  might  exist  and 
exercise  its  powers  separated  from,  and  independent  of,  the  busbess 
of  constructing  the  road.     The  stockholders  in  this  instinition  wers 
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not  incorporated  without  reference,  in  the  first  instance,  to  any  par- 
ticular object,  nor  for  all  objects,  generally,  about  which  they  might 
afterwards  choose  to  exercise  their  corporate  powers,  nor  for  some 
special  leading  object,  other  than  the  construction  of  the  road  —  and 
the  privilege  of  constructing  a  railroad,  subsequently,  and  by  way 
of  further  grant,  appended  to  the  charter,  as  an  afterthought,  as  a 
secondary  consideration.  The  charter. plainly  points  to  the  con- 
struction of  the  road  as  the  holding  principle  of  the  corporation. 
Take  this  away,  and  the  corporation  immediately  falls  into  a  condi- 
tion in  which  the  legislature  never  designed  it  should  have  existence. 
For  the  legislature,  certainly,  did  not  intend  to  create  a  corporation 
with  mere  abstract  powers  ;  and  the  law  is  clear,  that  a  corporation 
cannot  exercise  its  powers,  except  about  the  objects  for  which  it 
was  created,  which  the  charter  designates. 

The  construction  of  the  road  being  essential  to  the  existence  of 
the  corporation,  it  follows,  of  necessity,  that  everything,  of  whatso- 
ever nature,  pertaining  to  the  corporation,  which  is  essential  to  the 
construction  of  the  road,  is  likewise  essential  to  the  existence  of  the 
corporation.  And  hence,  although  it  is  said  that  property  is  not,  in 
general,  of  the  essence  of  a  corporation,  it  is  plainly  otherwise  in 
ibis  case,  since  the  road  could  not  be  constructed  without  the  cor- 
poration having  the  possession  and  control  of  capital  or  property. 
And  as  it  was  chiefly  for  the  purpose  of  having  tlie  road  constructed, 
that  the  powers  and  immunities  generally  of  a  corporation  were 
granted  to  the  stockholders,  so  it  was  for  that  purpose  that  a  corpo* 
rate  character  was  given  to  the  property  they  hold  in  common.  And 
as  the  whole  charter  was  made  subject  to  forfeiture,  on  a  failure  to 
construct  the  road,  it  follows,  that  the  property  belonging  to  the  cor- 
poration cannot  hold  its  corporate  nature  apart  from  its  being  sub- 
servient to  the  construction  of  the  road.  It  is  plain  that  the  corpo- 
ration, mainly  and  substantially,  consists  of  the  privileges,  immuni- 
ties, and  powers  granted  to  the  stockholders  in  relation  to  their  com- 
mon property,  to  enable  them  to  employ  it  with  peculiar  advantages 
about  the  construction  of  the  road.  Let  the  nature  of  this  assign- 
ment be  now  considered.  The  board  of  directors  have  relinquished 
and  transferred  from  the  corporation  the  business  of  constructing  the 
foad,  and  all  the  property  belonging  to  the  corporation  to  be  devoted 
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to  that  object  in  the  bands  of  the  assignees,  and  have  also  endowed 
the  assignees  with  such  capacities,  as  enable  them  to  cany  out  the 
leading  purpose  of  the  charter,  as  fully  as  the  corporation  might  do 
it,  in  the  exercise  of  all  the  privileges,  iintnunities,  and  powers 
granted  by  the  charter.  In  other  words,  they  undertake,  by  these 
deeds  of  assignment,  to  transfer  from  the  corporators  to  the  assign- 
ees  evetything  which  is  of  the  essence  of  the  corporation,  to  sub- 
stitute them,  virtually,  under  the  charter,  in  the  place  of  the  corpo- 
rators, to  constitute  them  the  takers  and  holders  of  all  which  the 
charter  grants.  Now,  what  is  the  whole  essence  of  an  incorporating 
act  ?  Every  charter  is  a  grant,  and  necessarily  implies  a  grantee. 
An  act  of  incorporation  is  not  merely  a  declaration  of  certain  privi- 
leges, immunities  and  powers,  without  more  ;  it  includes,  likewise,  a 
subject  who  takes  them.  It  is  strictly  an  enabling  act.  It  is,  Ue- 
wise,  sub  modo^  a  creative  act,  which  can  proceed  only  from  the 
sovereign  power  ;  it  is  the  giving  existence,  under  a  new  and  un- 
common mode,  in  relation  to  specific  objects,  to  certain  individuals 
in  a  collective  capacity.  And,  hence,  a  corporation  is  said  to  be  the 
creature  of  its  charter  —  an  artificial  being,  created  by  law,  having 
existence  and  vitality  by  virtue  of  the  capacities  and  privileges  which 
the  incorporating  act  bestows  on  the  individuals,  who  compose  it, 
to  be  exercised  in  their  collective  capacity.  An  act  of  incorpora- 
tion is  an  enabling  act,  and  operates  on  the  individuals  who  are  the 
grantees  of  the  charter,  the  recipients  of  what  the  charter  bestows. 
And  the  creative  power,  implied  in  the  sense  in  which  a  corporation 
is  said  to  be  the  creature  of  its  charter,  is  employed  by  the  legisla- 
ture, as  the  depositary  of  the  sovereign  power  of  the  State,  in  the 
act  of  conferring  on  certain  individuals  such  new  and  uncommon 
privileges  and  powers,  to  be  exercised  in  a  collective  capacity,  as 
constitute  them  a  corporation.  This  would  appear  most  plainly,  if 
the  incorporating  act  should  specify  the  particular  persons,  who 
were  designed  to  be  incorporated.  The  capacities  and  privileges 
bestowed  would,  unquestionably,  be  considered  personal.  The  im* 
plication  would  not  be  raised,  that,  inasmuch  as  the  legislature  bad. 
conferred  a  corporate  capacity,  for  specific  objects,  on  certain  per* 
sons,  as  A,  B,  and  C,  therefore  any  other  three  persons  may  take 
and  exercise  the  same.     And  these  privileges  and  powers  cazmot. 
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with  reason,  be  considered  any  the  less  personal,  when  the  incorpo- 
rating act  specifies  the  terms  and  conditions  on  which  the  benefit  it 
confers  may  be  taken,  and  points  out  the»particular  class  of  persons 
who  may  take  it  Those  who  take  the  place,  and  bear  the  respon- 
sibilities, and  perform  the  duties,  of  stockholders,  constitute  that  class 
exclusively  in  this  case.  Again,  every  corporation,  especially  if 
created  for  some  great  public  purpose,  is  made  by  ihe  act  of  incor- 
poration the  depositary  of  a  special  trust.  Clarke  v.  The  Cwrpo- 
ration  of  Washington^  12  Wheat.  54.  As  it  is  impossible  that 
the  confidence  implied  in  a  trust  could  be  reposed  in  a  merely  arti- 
ficial being,  the  creature  of  law,  without  reference  to  the  intelligent 
moral  agents  who  compose  the  corporation,  it  is  plain  that  the  cor- 
porate privileges  and  powers  are  personal. 

Hence  J  conclude  that  the  board  of  directors,  when  they  substi- 
stute  the  assignees  in  the  place  of  the  corporators,  assume  to  ex- 
ercise the  sovereign  power  of  the  State. 

As  it  is  manifest  that  the  primary  and  controlling  purpose  in  this 
assignment  was  to  carry  out  the  great  object  of  the  charter  in  the 
construction  of  the  road,  so  it  appears  that  the  board  of  directors 
have  undertaken  expressly  to  clothe  the  assignees  with  all  such  cor- 
porate powers  as  were  necessary  for  that  purpose,  —  as  to  take  and 
grant  property,  to  obtain  loans,  to  contract  obligations,  generally, 
and  to  sue  (including  a  liability  to  be  sued)  on  behalf  of  the  corpo- 
ration, and  to  hold  in  common  all  the  corporate  property,  in  perpe- 
tuity. The  assignment  expressly  gives  perpetuity  to  the  body  of 
assignees  ;  the  right  of  filling  vacancies  being  reserved  to  the  direc- 
tory. In  order  that  a  body  of  corporators  may  have  perpetuity,  it 
b  not  essential  that  the  right  of  filling  vacancies  should  be  in  the  cor- 
poratora  themselves  ;  it  may  be  lodged  elsewhere,  as  in  the  case  of 
most  fnott  corporations.  Chancellor  Kent^  in  his  Commentaries,  re-- 
marks, that '  ^  it  was  chiefly  for  the  purpose  of  clothing  men  in  suc- 
cession with  the  qualities  and  capacities  of  one  single,  artificial,  and 
fictitious  being,  that  corporations  were  formerly  invented.  By 
means  of  the  corporation,  many  individuals  are  capable  of  acting  in 
succession,  like  one  single  individual,  without  incurring  any  personal 
faaxard  or  responsibility,  nor  exposing  any  other  property  than  what 
belongs  to  the  corporation,  in  iu  legal  capacity.^'    Soch,  precisely, 
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was  the  purpose  of  (he  board  of  directors  in  this  assignmeDt.  It 
will  not  do  to  reply,  that  the  corporation  still  exists,  and  that  it  ex- 
ercises all  its  powers  throitgh  the  assignees,  who  are  its  mere  agents. 
The  charter  has  constituted  the  board  o(  directors  the  general  agents 
of  the  corporation  ;  and  the  business  of  a  corporation  cannot  be 
legally  transacted  by  other  agents,  than  those  who  are  designated  as 
such  by  its  charter.  To  this  it  will  not  do  to  reply,  that  the  board 
of  directors  is  still  continued  in  the  corporation,  and  that  their 
agency  is  exercised  through  the  assignees,  who  hold  their  office  by 
the  appointment  of  the  directory.  The  agents  of  a  corporation, 
who  are  designated  by  its  charter,  cannot  delegate  their  authority. 
But  the  board  of  directors  have  not  only  delegated  their  authority  to 
the  assignees,  as  sub-agents  under  them ;  they  have,  by  the  terms 
of  the  assignment,  forever  relinquished  to  the  assignees  all  control 
and  authority  over  the  business  of  the  corporation.  The  positions  I 
have  here  advanced,  respecting  the  agents  of  corporations,  are  fully 
sustained  by  the  authorities.  I  refer  to  Sugden  on  Powers,  Law  Li- 
brary, vol.  1«,  p.  222,  223  ;  Combers  case,  9  Rep.  756  ;  Clarke 
V.  Corporation  of  fVaahingtony  12  Wheat..54  ;  Tippettsv.  Walker j 
etaL  4  Mass.  Rep.  597  ;  Emerson,  etal.  v.  Providence  Hat  Man^ 
ufacturing  Company^  12  Mass.  Rep.  249 ;  Washington  and 
Pittsburg  Turnpike  Company  v.  Cullen  ^  Crane,  8  Serg.  and 
Raw.  521  ;  The  Commonwealth  v.  The  Trustees  of  St,  Mary^s 
Churchy  6  Serg.  and  Raw.  508. 

From  the  necessity  of  the  case,  the  corporation  cannot  act,  except 
by  agents  ;  and,  if  the  charter  does  not  designate  them,  the  corpo- 
ration, in  order  that  its  powers  may  not  be  ineffective,  may  appoint 
its  own  agents.  The  board  of  directors  are  the  mere  agents  of  the 
corporation,  holding  their  authority  under  the  charter  ;  and  their 
powers  and  duties  are  precisely  what  they  would  be,  if  the  charter 
had  designated  no  agents,  and  they  held  their  authority  solely  under 
the  appointment  of  the  corporation.  Bank  of  the  United  Statee 
V.  DandridgCy  1 1  Wheat.  78.  The  board  of  directors  bave  under- 
taken here  to  assign  away  the  business  of  the  corporation,  together 
with  all  its  means  of  conducting  it.  I  insist,  that  an  agent,  whose 
whole  duty  and  power  are  limited  to  the  managing  and  conducting 
of  the  business  of  bis  prbcipal,  has  no  authority,  nor  b  it  any  part 
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of  bis  duty,  to  change  or  transfer  the  business,  of  wbich  bis  princi* 
pal  has  confided  to  him  th^  management  alone. 

The  conclusion  to  be  drawn  from  this  view  of  the  case,  cannot 
be  evaded  hj  replying,  that  the  assignment  has  merely  converted 
the  means  of  the  corporation  into  a  trust-fund  for  the  payment  of 
debts,  and  that  the  assignees  stand,  in  relation  to  it,  as  ordinary 
trustees,  to  whom  are  con6ded  the  custody,  and  control,  and  direc- 
tion of  trust-property.  There  is  a  manifest  and  material  distinction 
between  the  cases.  The  end  of  the  incorporating  act,  is  the  con- 
struction of  the  railroad.  This  was  a  special  trust  con6ded  to  the 
corporation,  for  the  purpose  of  effecting  an  important  public  im- 
provement. In  order  to  the  accomplishment  of  this  end,  the  legis- 
lature employed  its  sovereign  power,  in  constituting  the  company  of 
stockholders  a  corporation,  clothing  them  with  such  uncommon 
privileges  and  capacities  as  could  be  taken  and  held  only  from  the 
sovereign  power,  and  giving  to  the  property,  which  they  hold  in  com- 
mon, the  peculiarities  of  a  corporate  nature.  How  is  it  possible, 
that  the  conducting  of  this  great  work,  which  required  the  action  of 
the  sovereign  power,  should  be  blended  with  the  duties  and  the  pow- 
ers of  an  ordinary  trustee,  whose  title  to  the  property  he  holds  in 
that  capacity  is  supported  alone  by  the  dii^ect  and  certain  use 
vested  in  creditors,  and  who  takes  the  legal  title  for  the  single  pur- 
pose of  executing  that  use  ?  The  property,  in  this  case,  could  not 
rettin  its  corporate  nature,  except  while  the  title  was  in  the  corpor 
ration  ;  for  it  is  only  this  connection  with  a  corporation  which  gives 
to  property  a  corporate  nature ;  and  whenever  this  connection  is 
broken,  the  property  loses  its  corporate  nature.  So,  in  this  case, 
when  the  title  passed  out  of  the  corporation,  the  property,  which 
bad  belonged  to  it  with  a  corporate  nature,  became,  at  once,  of  the 
cominOQ  nature  of  property  in  general.  And,  as  the  property  lost  its 
corporate  nature  in  the  assignment,  which  passed  the  title  out  of  the 
corporation,  the  assignees  took  it,  divested  of  its  former  corporate 
nature  ;  it  vent  into  their  hands,  having  the  common  nature  of  prop- 
erty in  general,  and  subject  to  the  uses  to  which  it  was  assigned, 
like  ordinary  property.  As  the  connection  of  the  property  with 
the  corporation,  which  gave  it  its  corporate  nature,  was  broken  in 
the  act  of  assigpment,  the  corporation  then  stood,  in  relation  to 
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the  property  thus  transferred,  precisely  as  an  individual  property- 
bolder  stands,  in  relation  to  property  which  be  has  transferred.  The 
case  of  an  assignment  of  its  property  in  trust  by  a  corporation,  for 
the  payment  of  debts,  differs  in  nothing  from  that  of  an  assignment 
made  by  an  individual  debtor,  for  the  same  purpose.  After  tbe 
assignment,  the  property  can  have  uo  more  connection  with  tbe 
business  of  a  corporation,  in  the  one  case,  than  in  the  other.  It 
may,  then,  pertinently  be  inquired,  Would  an  individual  debtor,  io 
failing  circumstances,  who  happens  to  be  the  owner  >of  sufficient 
property  to  effect  such  a  purpose,  be  allowed  to  assign  bis  property 
for  precisely  such  objects  as  are  aimed  at  by  the  assignment  in  this 
case  ?  Where  would  his  trustee  find  his  authority  to  employ  tbe 
property,  assigned  to  him  for  the  payment  of  debts,  in  conducting 
the  business  of  a  chartered  company  ?  Could  he  substitute  him- 
self, under  their  charter,  in  tbe  place  of  that  company,  and,  with 
tbe  property  of  tbe  debtor,  carry  out  the  objects  for  which  tbey 
were  incorporated  ?  The  assignees,  in  this  case,  are  made,  by  tbe 
deeds  of  assignment,  at  one  time,  trustees  for  paying  the  debts  of 
the  corporation ;  and,  at  another  time,  they  are  made  tbe  agents 
of  the  corporation,  for  completing  the  great  object  for  w*hicb  the 
corporation  was  established.  And  their  <^ounsel,  in  their  argu* 
ments  in  this  cause,  have  given  them  these  two  characters ;  tbey 
have  noticed  them,  all  along,  as  being  both  trustees  and  agents.  If 
they  are  really  trustees,  they  must  stand,  in  relation  to  the  corpora- 
tion and' the  properly  of  the  corporation,  precisely  as  the  trustee 
of  an  individual  debtor  would  stand,  in  relation  to  him  and  his  prop- 
erty. There  is  but  one  character  of  trustee  for  the  payment  of 
debts,  known  to  the  law.  The  relation  which  they  bear  to  tbe 
corporation  and  the  property  of  the  corporation  cannot  be  qualified, 
or  in  any  way  affected,  in  the  smallest  degree,  by  the  charter  of 
the  corporation.  They  are  not  trustees  under  the  charter ;  they 
have  no  connection  with  the  charter  ;  they  must  look  entirely  for 
their  powers  and  duties  to  the  general  law  respecting  trustees  for 
the  payment  of  debts.  I  said  they  are  made,  by  the  deeds  of  as- 
signment, both  trustees  for  the  payment  of  debts,  and  agents  of  the 
corporation  for  conducting  its  regular  and  appropriate  business,  for 
accomplishing  the  object  for  which  the  corporation  was  established. 
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These  are  separate  and  distinct  offices  ;  and  there  is  not,  necessa- 
rily, any  conoAtion  between  them.  The  assignees  are  not  the 
agents  of  the  corporation,  in  virtue  of  their  appointment  as  trustees  ; 
nor  are  they  trustees  of  the  corporation,  in  virtue  of  their  appoint- 
ment as  agents.  If  they  hold  these  separate  and  distinct  offices 
jointly,  it  must  be  by  separate  and  distinct  appointments.  But,  are 
DOt  these  two  offices  inconsistent,  the  one  with  the  other  ?  And 
can  they  be  lawfully  blended  ?  They  certainly  are  blended  in  this 
case.  We  cannot  notice  these  assignees  as  trustees  for  paying  the 
debts  of  the  corporation,  without  looking,  at  the  same  time,  to 
their  powers  and  duties  as  agents  for  carrying  out  the  great  object 
for  which  the  corporation  was  established  ;  nor  can  we  notice  them 
as  agents  for  carrying  out  the  object  of  the  charter,  without  looking, 
at  the  same  time,  to  their  duties  and  powers  as  trustees  for  paying 
the  debts  of  the  corporation.  Now  it  is  certain,  the  corporation 
cannot  lawfully  appoint  the  complainants  to  hold  these  two  distinct 
offices  jointly,  unless  it  can  appoint  them  to  hold  either  one  of  these 
offices  separately,  and  without  the  other :  that  is  to  say,  unless  it 
can  make  them  its  agents  to  carry  out  the  object  of  the  charter, 
clothed  with  all  the  powers  of  trustees  for  the  payment  of  debts — 
or,  make  them  trustees  for  the  payment  of  debts,  clothed  with  the 
powers  of  agents  authorized  to  carry  out  the  object  for  which  the 
corporation  was  established.  Now,  in  virtue  of  the  one  appoint- 
ment, these  assignees  have  the  control  and  direction  of  the  entire 
business  of  the  corporation  ;  are  authorized  to  accomplish  tb^  object 
for  which  the  company  was  chartered  :  say,  if  you  please,  as  the 
mere  agents  of  the  corporation  :  and,  in  virtue  of  the  other  appoint- 
meot^  they  bold  the  title  to  all  the  means  which  the  corporation  pos- 
sessed for  accomplishing  that  object,  and  are  independent  of  all  in- 
terference, on  the  part  of  the  corporation,  in  the  management  and 
application  of  those  means.  Now,  these  several  powers  and  duties 
are  all  blended  together  in  the  agency  (as  it  is  termed)  of  these  as- 
sises :  as  much  so,  as  if  they  were  made  .the  agents  of  the  cor- 
poration by  the  deeds  of  assignment,  without  any  provision  for  the 
payment  of  debts.  *  Now,  I  ask,  is  it  possible  to  conceive  of  any 
mode,  by  which  the  corporation  could  more  effectually  transfer  anch 
relioqiiiiJi  the  business^  and  the  duties,  and  the  privileges,  and  the 
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powers  conferred  and  imposed  upon  it,  together  with  the  trust  de- 
posited with  it  ?  Objections  cannot  be  evaded,  by^saying  that,  for 
one  purpose,  the  assignees  are  agents,  and  that  for  another  purpose, 
they  are  trustees.  The  two  characters  and  the  two  offices  are 
blended  together  in  one  person.  The  same  person,  who  has  the 
control  and  direction  of  the  entire  business  of  the  corporation,  as 
an  agent,  holds,  as  a  trustee,  the  title  to  all  the  property  which  can 
be  employed  in  accomplishing  the  object  for  which  the  corporation 
was  established  ;  and,  as  a  trustee,  is  independent  of  all  interference 
on  the  part  of  the  corporation.  Let  this  be  called  an  agency,  if  it 
must  be  so  :  I  ask,  are  the  assignees  the  agents  of  the  corporatioo 
in  any  other  way,  than  as  the  corporation  is  the  agent  of  the  legisla* 
ture }  It  is  to  no  purpose  to  inquire,  what  the  assignees  may  be 
lawfully  authorized  to  do  as  agents,  and  what  other  things  they  maj 
do  as  trustees.  As  trustees  to  pay  debts,  they  cannot  be  au- 
thorized to  carry  out  a  great  work  for  which  it  was  necessary  a 
.  charter  should  be  granted  :  as  the  agents  of  a  corporation,  they 
cannot  hold  the  title  of  all  the  corporate  property,  nor  have  the 
control  and  direction  of  the  entire  business  of  the  corporation,  in 
absolute  independence  of  the  corporation  itself. 

That  the  property  of  every  debtor  is  directly  and  immediately 
subject  to  the  claims  of  all  his  creditors,  as  soon  as  they  become 
due,  is  the  first  great  principle  of  the  common  law,  in  relation  to 
contracts.  On  this  perfect  principle  of  justice  and  morality,  as  a 
broad  aAd  settled  basis,  are  founded  all  the  municipal  regulations 
touching  contracts  of  every  country,  which  has  adopted  into  its 
jurisprudence  the  general  principles  of  the  common  law.  The 
creditor,  it  is  true,  is  not  allowed  to  decide  for  himself  upon  the 
justice  and  legality  of  bis  own  claim,  and  to  seize  unceremoniously 
on  the  property  of  bis  debtor  for  payment.  For  the  just  protec- 
tion of  debtors,  the  law  has  wisely  erected  tribunals,  and  ordained 
certain  appropriate  forms  for  ascertaining  the  validity  of  claims. 
The  delay  interposed  by  these  forms  is  precisely  that  which  is 
deemed  necessary  and  right  to  be  allowed  the  debtor,  to  enable  him 
to  prepare  his  defences.  There  is  nothing  limited  with  more 
precision,  than  the  time  which  is  allowed  the  debtor  for  this  pur- 
pose.    Excepting  the  time,  which  the  law  interposes,  thus  esuctly 
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limited,  and  for  this  single  purpose  the  property  of  every  debtor 
is  liable  immediately  and  directly,  without  any  delay,  for  the  pay- 
ment of  bis  debts.  But  it  is  said  tlat  the  debtor  is  allowed  to 
assign  his  property,  bonA  fidty  in  trust  for  the  payment  of  his 
debts,  and  yet  every  assignment  for  this  purpose  is,  to  some  extent, 
ft  hindering  and  delaying  of  creditors.  For  what  purpose,  I  ask, 
by  what  rules,  and  to  what  extent,  has  the  great  prin::ipl3  of  the 
common  law  been  relaxed  in  such  cases  i  Common  assignments 
in  trust,  are  clearly  an  innovation  upon  the  strict  rules  of  the  com- 
mon law,  and  have  been  brought  into  use  comparatively  within  a 
few  years  past.  They  were  treated  at  the  beginning  as  purely 
creatures  of  the  courts  of  equity.  And  on  what  principle  have 
tbey  been  sustained  and  encouraged  ?  Certainly,  not  on  any  prin- 
ciple conflicting  with  the  first  rule,  and  the  very  foundation,  of  the 
common  law.  A  court  of  equity  will  never  screen  a  debtor's  prop- 
erty from  the  ordinary  course  of  the  common  law,  for  the  pur- 
pose of  giving  delay,  whatever  use  such  delay  may  serve,  be  it 
even  to  prevent  a  sacrifice  of  property.  Courts  of  equity  at  first 
sustained  such  assignments  on  the  ground  that  they  operated  to 
secure  an  equal  distribution  of  the  insolvent's  property  amongst  his 
creditors,  on  the  principle  that  equality  is  equity.  This  privilege 
or  indulgence  to  the  debtor  was  presently  extended,  so  as  to  em- 
brace and  combine  witli  it  another  principle  ;  that  is,  of  making 
a  preference  among  creditors.  And  although  these  two  principles^ 
seem  to  be  entirely  contradictory,  yet  the  latter  soon  found  favor. 
with  courts  of  equity,  on  the  ground  that  the  debtor,  possessing  an 
intimate  knowledge  of  the  relative  equities  of  his  creditors,  can 
make  a  more  just  distribution  than  the  law.  To  enable  the  debtor 
to  exercise  the  privilege  of  placing  all  his  creditors  on  an  equality, 
or  of  making  preferences  among  them,  some  delay  must  neces- 
sarily be  allowed.  But  beyond  this  object,  equity  does  not  relax, 
or  in  any  way  qualify,  the  strict  role  of  the  common  law.  The 
aatborities  cited  by  the  complainants'  counsel,  for  the  purpose  of 
showing  that  creditors  have  not  been  unreasonably  delayed  by  the 
assignment  in  this  case,  point  to  the  time  which  may  be  allowed  for 
beginning  to  execute  the  trust.  Some  time  must  necessarily  inter- 
▼ene  between  the  making  of  the  assignment,  and  the  distribution  of 
TOL.  I.  23 
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the  property.  The  correct  rule,  as  to  the  exteot  of  time  to  be  al- 
lowed in  sucb  cases,  is  briefly  stated  by  Mr.  Justice  Wasbington,iii 
Pierpont  v.  Grahamy  4  Wash.  Rep.  200;  and  by  Mr.  Justice  Story, 
in  Halsey  v.  Whitney^  4  Mason's  Rep.  413.  The  former  remarks, 
that  the  object  is  to  give  the  creditors  time  enough  to  learn  all  the 
facts  of  the  case,  and  make  up  their  minds.  The  latter  says, 
^^  In  all  cases  of  this  nature,  a  reasonable  time  must  be  allowed 
for  the  creditors  to  come  in  under  any  assignment.  What  is  rea- 
sonable time,  is  matter  dependent  upon  the  particular  circumstances 
of  each  case."  It  is  not  objected  that  unreasonable  time  is  al- 
lowed the  creditors  to  come  in  under  this  assignment.  The  cir- 
cumstances of  the  case  would  not  admit  of  less  time  than  twelve 
months  for  that  purpose,  and  to  enable  the  debtor  to  exercise  the 
privilege  of  ordaining  tl.e  order  in  which  the  creditors  sliali  be 
paid.  But  are  the  creditors,  in  this  case,  hindered  and  delayed  ia 
their  demands,  only  for  that  purpose,  and  to  that  extent  ?  Certainly 
not.  The  fund  provided  by  this  assignment,  for  the  payment  of 
debts,  is  the  future  profits  of  the  road.  This  is  to  postpone  cred- 
itors to  an  indefinite  period.  The  construction  of  the  railroad  is 
purely  a  scheme  of 'Speculation  ;  it  may  prove  to  be  an  unfortunate 
one.  After .  paying  annually  twenty-four  thousand  dollars  to  the 
assignees,  and  defraying  the  expenses  of  constant  repairs,  it  may 
be  a  half  century,  it  may  be  a  thousand  years,  before  the  debu  of 
the  corporation  will  be  paid  out  of  this  fund.  The  corporation 
cannot  alienate  the  railroad  ;  it  is  a  species  of  property  which  is  not 
the  subject  of  bargain  and  sale,  on  account  of  the  interest  the  pub- 
lic have  in  it,  and  the  special  trust  confided  to  the  corporation, 
for  the  construction  and  the  control  and  preservation  of  the  road  ; 
and  creditors  can  never  resort  to  it  for  satisfaction  of  their  claims. 
Equity  will  never  so  far  alter  the  fundamental  principle  of  the  com- 
mon law,  as  to  allow  an  insolvent  debtor  to  lock  up  his  means  in 
some  intangible  estate,  and  to  hold  off  his  creditors  indefinitely, 
dependent  upon  the  proceeds  of  such  estate  for  the  payment  of  their 
claims. 

A  debtor  cannot  prevent  his  property  from  being  subjected  to  the 
payment  of  his  debts,  by  merely  shifting  the  legal  title.  Nor  cam 
he,  as  against  creditors,  convert  any  portion  of  bis  property  into  a 
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trust  fund,  set  apart  and  coDsecrated  to  any  special  object,  except 
that  object  be  the  single  and  direct  one  of  paying  debts.  A  failing 
debtor  can  assign  his  property  in  trust  only  for  the  purpose  of  se- 
curing the  privilege  which  the  law  allows  him,  of  placing  all  his 
creditors  on  an  equality,  or  of  making  preferences  among  them. 
Before  juci^ments  recovered  against  him,  he  may  sell  his  property, 
and  app^  the  proceeds  to  the  claims  of  such  creditors  as  he  may 
select ;  or  he  may  dischai^e  the  claims  of  selected  creditors  by  a 
direct  transfer  of  bis  property  to  them.  It  is  on  the  same  principle 
that  the  law  allows  him,  instead  of  making  a  direct  and  absolute 
transfer  of  his  property,  to  selected  creditors,  to  transfer  the  use 
to  them,  assigning  the  naked  legal  title  to  a  trustee,  with  power  to 
execute  the  use.  And  the  transfer  of  the  use,-  in  the  latter  case, 
iDiBt  have  the  same  degree  of  certainty  as  the  law  requires  in  the 
former.  It  is  stricdy  by  virtue  of  the  property  being  devoted  to 
the  payment  of  debts,  as  fully  as  if  a  direct  and  complete  transfer 
bad  been  made  to  the  creditor,  that  it  takes  in  the  hands  of  the 
trustee,  who  holds  the  naked  legal  title,  all  the  peculiarities  of  a 
trust  fund.  It  is  because  the  use  has  gone  from  the  debtor,  and 
become  vested  in  the  creditor,  that  the  trustee  can  protect  the 
property  while  he  executes  the  use.  The  trustee^s  power  over  the 
property  is  supported  altogether  by  the  use,  which  is  vested  in  the 
creditor ;  it  can  rest  upon  nothing  else.  If  the  use  is  not  a  valid 
one,  neither  is  the  title.  If  the  tise  has  not  that  degree  of  cer* 
tainty  which  the  law  requires  to  ascertain  the  title  to  property,  the 
legal  title  in  the  trustee  is  void  ;  and  the  use  must  be  ascertained 
and  declared  at  the  time  the  trustee  takes  the  legal  title,  otherwise 
there  will  appear  nothing  to  support  it ;  for  as  the  use  is  protected 
by  the  title,  so  the  title  is  supported  by  the  use.  The  legal  title 
10  the  trustee  is  only  a  means,  an  instrument,  to  serve  the  purpose 
of  the  use.  It  is  limited  by  the  use,  and  cannot  extend  beyond 
k.  It  has  no  force  nor  vitality  for  anythii^,  except  that  to  which 
the  use  calls  it.     It  was  made  to  follow  the  use. 

Does  the  assignment  in  this  case  confer  on  the  assignees  only 
aucb  powers  as  are  necessary  to  execute  the  uses  of  the  property, 
as  vested  in  the  creditors  of  the  corporation,  and  devoted  exclu* 
atvely  and  directly  to  the  payment  at  debts  ?    I  thmk  hot.     It  is 
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plain,  by  the  language  of  the  deeds,  that  the  first  and  principal 
object  was  to  provide  a  sure  means  of  effecting  the  construction  of 
the  railroad  ;  and  it  is  expressly  stated,  that  the  profits  of  the  road, 
after  its  completion,  are  to  constitute  the  fund  for  the  payment  of 
debts.  The  assignees  are  directed  to  proceed  to  collect  the  debts 
owing  to  the  corporation,  and  to  make  sales  of  the  property,  both' 
real  and  personal  estate,  belonging  to  the  corporation,  at  their  dis- 
cretion, and  to  apply  the  proceeds  of  such  collections  and  sales, 
in  the  first  instance,  to  the  construction  of  the  road,  and  not  to  the 
payment  of  debts,  until  after  the  completion  of  the  road.  And  let 
it  be  observed,  that  the  property,  which  the  charter  authorizes  the 
corporation  to  take  and  transfer,  is  expressly  declared  to  be  such 
as  may  be  necessary  to  carry  into  effect  the  main  object  for  which 
the  charter  was  given.  And  so,  when  the  assignees  are  directed  to 
continue  the  construction  of  the  road,  and  to  retain  possession  and 
control  of  the  road  after  its  completion,  until  out  of  the  profits  all 
the  debts  shall  be  discharged,  they  are  thereby  directed  to  retaio 
all  the  corporate  property  in  their  possession,  for  the  same  purpose, 
and  the  same  length  of  time.  Hence  it  is  manifest,  that  the  pay- 
ment of  debts  is  not  the  direct,  primary,  and  leading  purpose  of 
this  assignment.  The  whole  interest  of  the  corporators,  in  this 
matter,  was  to  carry  out  the  main  object  of  the  charter.  For  if 
that  should  fail,  the  charter  itself  must  fall,  and  with  it  all  the 
benefits  it  conferred.  The  main  object  of  the  charter  was  the 
construction  of  the  road  ;  and  that  is  the  leading  purpose  of  this 
assignment.  To  that  object  the  assignees  are  directed  to  devote> 
in  the  first  instance,  all  the  property  belonging  to  the  corporation. 
The  corporators  evidently  looked  for  their  greatest  interest  under 
the  charter,  to  the  construction  of  the  railroad,  as  an  unalienable, 
intangible,  and  perpetual  source  of  income  ;  and  it  is  very  plain, 
that,  by  this  assignment,  they  adopted  the  most  direct  and  complete 
method  of  protecting ,  and  securing  their  entire  interest ;  that  this 
was  the  primary  and  leading  purpose  of  the  assignment,  the  work 
first  to  be  accomplished  by  the  assignees,  and  to  which  the  entire 
means  of  the  corporation  were  to  be  applied  ;  and  that  tlie  consid- 
eration  of  the  creditors^  interests  was  set  in  the  background  of  tliis 
scheme,  far  behind  the  other  greater  and  paramoimt  consideration. 
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All  the  means  of  the  corporation  are  devoted,  in  the  first  instance, 
exclusiveJy  to  protect  and  firmly  establish  the  entire  interest  of  the 
corporators,  as  fully  as  if  there  were  no  debts  to  be  provided  for, 
whilst  the  creditors  are  postponed  to  an  uncertain  and  indefinite 
period,  held  ofiT  for  the  affairs  of  the  corporation  to  take  the  ordi- 
nary course  of  business,  as  though  there  were  no  compulsory  power 
in  the  law.  The  case  differs  in  nothing  from  that  of  an  individual 
holder  of  a  large  property,  who,  on  becoming  embarrassed,  should 
make  an  assignment  of  all  his  means  to  certain  trustees  for  the 
purpose,  in  the  first  place,  of  investing  the  whole  or  the  larger  por- 
tion of  his  property  in  some  great  scheme  of  speculation,  or  of 
erecting  therewith  some  extensive  manufacturing  or  other  produc- 
tive establishment,  directing  the  trustees  to  superintend  and  control 
the  business,  and,  after  defraying  the  expenses  of  a  host  of  neces- 
sary agents,  to  apply  the  profits  of  the  establishment,  as  they  should 
arise,  annually  or  semiannually,  to  the  payment  of  his  debts,  and 
to  retain  possession  of  the  establishment,  until  all  his  debts  should 
be  paid  off,  out  of  the  profits.  Would  not  the  interest  of  the 
debtor  be  considered  the  leading  purpose  of  such  an  assignment  ? 
A  failing  debtor  cannot  provide  for  his  own  interest,  by  a  deed  of 
trust,  except  as  subsequent  and  secondary  to  the  interests  of  his 
creditors.  In  this  case,  the  interests  of  creditors  are  deferred  and 
made  secondary  to  the  interest  of  the  corporators.  And  the  legal 
title  of  the  property  vested  in  the  assignees  is  supported,  if  at  all, 
priocipaily  by  the  use  reserved  to  the  corporators.  But  it  is  the 
use  which  is  vested  in  the  creditor  alone,  that  supports  the  legal 
title  in  the  trustee  ;  and  that  use  cannot  extend  the  legal  title 
beyond  itself,  so  as  to  make  it  cover  another  distinct  and  inde- 
pendent use. 

But  it  is  daid,  that  the  assignees  are  directed  to  appropriate  the 
profits  of  the  road  to  the  payment  of  the  debts  of  the  corporation, 
and  that  thus  the  creditors  take,  ultimately,  the  use  of  all  the  property 
which  is  devoted  to  the  construction  of  the  road.  I  contend,  that 
it  is  no  more  within  the  power  of  the  corporation  to  assign  away 
the  profits  of  the  road,  than  to  alienate  the  road  itself.  The  in- 
terest which  the  State,  or  public,  has  in  the  road,  is  of  the  nature 
of  an  incorporeal  hereditament ;  but  the  road,  in  respect  of  the 
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property  which  the  corporation  has  in  it,  is  real  estate,  and  the 
tide  is  a  fee-simple.  The  charter  declares  that  the  corporation  shall 
hold  and  possess  the  land,  purchased  for  the  site  of  the  road,  in 
fee-simple.  The  property  of  the  corporation  in  the  road  cannot 
be  distinguished  and  separated  from  the  property  it  has  in  the  iand^ 
which  forms  the  site  of  the  road.  There  is  no  distinction,  io  hw, 
between  a  grant  of  the  profits  of  land,  and  a  grant  of  the  land  itself. 
A  grant  of  the  profits  is  a  grant  of  the  land.  Cruise's  Dig.  4^ 
p.  284;  1  Inst.  4,  b;  Co.  Litt.  46;  Plowden's  Rep.  524;  1  Sauud. 
Rep.  186,  c;  Doe  v.  Brasitr^  5  B.  &  A.  Rep.  125;  Grtt^ 
v..  Belcher,  1  Atk.  Rep.  506  ;  Traffardv.  ^skton,  1  P.  Williams, 
418.  It  will  be  observed,  that  the  use  and  occupation  acconopanj 
the  profits  of  the  road  in  this  assignment.  It  is  impossible  that 
anything  more  can  be  wanting  to  pass  the  entire  property  of  the 
road.  But  how  can  the  corporation  grant  the  profits  of  the  road, 
together  with  the  use  and  occupation,  when  it  has  no  power  to  grant 
the  road  ?  It  is  an  impossibility,  in  law,  that  the  corporation  may- 
have  the  property  of  the  road,  while  die  assignees  take  the  profits 
in  trust  for*  the  creditors.  But  allowing,  for  argument,  that  the 
corporation  retains  the  property  of  the  road,  it  is  certain  that  the 
assignees,  at  the  least,  have  the  usufruct ;  nothing  less  can  be  io- 
cluded  in  a  grant  of  the  profits.  But  is  such  a  thing  known  iu  the 
law,  as  that  a  man  may  grant  the  use  of  his  land  to  another,  and 
yet  hold  the  land  himself  i  If  such  a  conveyance  were  good,  tbe 
statute  would,  unquestionably,  execute  the  use.  No  case  could  be 
brought  more  fully  within  the  statute  of  uses.  This  cannot  be  re- 
garded as  a  covenant  to  stand  seised  to  uses  ;  because,  the  only 
consideration  that  can  support  a  covenant,  to  stand  seised  to  tises, 
is  wanting  here.  And  the  statute  always  executes  tbe  use  where 
there  is  a  covenant  to  stand  seised.  Here  is  an  impossible  con- 
dition of  title,  for  another  reason,  even  upon  the  supposition  tliat  the 
corporation  holds  the  property  of  the  road.  Let  it  be  granted^ 
that  the  assignees  have  taken  only  the  use,  which  they  hold  in  trust 
for  the  creditors,  and  that  the  fee,  or  property  of  the  road,  remains 
in  the  corporation.  What  is  the  conclusion  ?  There  arises  a  clear 
case  of  a  use  limited  on  a  use  ;  which,  so  long  ago  as  the  decision 
of  TymlVs  case,  was  ruled  to  be  void.     At  the  most,  this  can  CMily 
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be  regarded  as  a  personal  covenant,  on  the  part  of  the  corporation, 
that  the  creditors  shall  have  the  future  proceeds  of  the  road.  Is 
there  a  sufficient  consideration  here  to  support  a  covenant  ?  And 
can  the  personal  covenant  of  an  insolvent  debtor  be  deemed 
sufficient  to  hold  off  his  creditors  from  pursuing  their  remedies  at 
law  upon  bis  property  ? 

I  think  I  have  now  shown  that  so  much  of  the  property  of  the 
corporation,  as  the  assignees  are  required  to  appropriate  to  the  con* 
stnicting  of  the  road,  has  not  been,  directly  or  remotely,  assigned 
to  the  creditors  ;  that  to  that  extent  there  is  a  reservation  in  favor 
of  the  corporation.  It  is  manifest  that  a  very  large  proportion  of 
the  property,,  belonging  to  the  corporation,  was  required  for  the  como 
pletioo  of  the  road.  Furthermore,  the  assignees  are  required  to 
defray  the  expenses  of  the  corporation  out  of  the  property  assigned; 
and  the  creditors  have  not  the  meagre  satisfaction  of  knowing  what 
amount  is  intended  to  be  appropriated  in  this  way.  The  provision  in 
reference  to  this  object  is  indefinite  and  vague,  and  left  open  to  be 
ascertained  and  settled  between  the  corporation  and  its  agents  —  as 
the  assignees  are  several  times  expressly  styled  in  the  deeds,  and  in 
reference  to  some  of  the  most  important  powers  conferred  on  them. 
The  corporation  has  reserved  the  power  of  filling  all  vacancies  that 
may  occur  in  the  body  of  assignees  ;  and  in  the  exercise  of  this 
power,  it  may  exert  over  the  whole  property  a  controlling  influence 
most  injurious  to  the  interest  of  the  creditors.  Quaere,  does  not  this 
reserved  power,  to  vest  the  title  of  the  property  in  the  future  ap- 
pointees of  the  corporation,  necessarily  imply  a  power  to  take  back 
the  property,  upon  the  death  or  resignation  of  the  assignees  ?  And 
does  not  this  render  the  whole  assignment  invalid,  as  against  dis- 
senting creditors,  for  not  being  absolute  and  unconditional  ?  The 
reservation  of  this  power  over  the  title  of  the  property  may  justly 
be  regarded  as  a  confirmation  of  one  of  the  views,  which  I  have 
already  presented  of  the  character  of  this  assignment,  as  showing  it 
to  be  illegal  and  invalid,  that  is^  that  the  corporation  is  attempting, 
by  means  of  the  assignees,  as  its  mere  agents,  to  exercise  a  full 
control  over  all  its  property,  in  employing  it  about  the  objects  for 
which  the  corporation  was  created,  —  thus  exercising  a  power  which 
tbe  charter  does  not  give»  and  holdbg  off  the  creditors  by  the  inter- 
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position  of  a  mere  name.  Again,  the  assignees  are  directed  to  bor- 
row, in  the  name  of  the  corporation,  a  lai-ge  sum  of  money,  vxo 
hundred  and  fifty  thousand  dollars,  to  mortgage  tlie  property  of  the 
corporation  for  the  payment  of  it,  and  to  apply  this  sum  to  the  direct 
benefit  of  the  corporation.  What  is  this  but  a  reservation  of  a  con- 
trolling power  over  the  property  to  ttmt  amount,  to  be  exercised  by 
the  corporation,  through  the  agency  of  the  corporation  ?  Several 
cases  have  been  cited,  in  argument,  from  the  books,  to  show  that  a 
failing  debtor,  assigning  his  property  for  the  payment  of  debts,  may- 
authorize  the  trustee  to  make  appropriations,  and  to  borrow  money, 
for  the  purpose  of  completing  any  improvements,  and  other  works 
of  that  nature,  which  had  been  undertaken  by  the  debtor,  when  it 
would  manifestly  be  for  the  interest  of  the  creditors  by  enhancing 
the  value  of  the  whole  trust  fund.  The  attention  of  the  Court  has 
been  directed  to  the  case  of  the  Hat  Manufacturing  Company,  re- 
ported in  Serg.  and  Raw.,  in  which  the  trustee  was  directed  to  pur- 
chase additional  articles,  and  have  them  worked  up  with  the  stock 
of  materials  on  hand  ;  and  other  cases  of  assignments  of  a  like  na- 
ture, which  have  been  sustained.  Granting  it  may  be  shown  that  a 
failing  debtor  has  been  allowed,  in  some  cases,  to  exercise  over  the 
property  be  has  assigned  a  power  so  dangerous,  if  indeed  not  un- 
warranted by  sound  principle,  there  is  no  resemblance  or  analogy 
between  any  case,  which  can  be  cited  for  that  purpose,  and  the  case 
before  the  Court.  In  all  such  cases,  the  whole  of  the  assigned 
property,  including  the  portion  for  which  appropriations  were  au- 
thorized to  be  made,  was  directed  to  be  sold  for  the  payment  of 
debts.  But  here  the  appropriations  complained  of  are  for  the  con- 
struction of  the  road,  which  cannot  be  sold,  neither  by  the  trustee 
nor  by  the  process  of  the  law,  nor  can  tlie  corporation  alienate  it. 
An  assignment  in  trust  for  the  payment  of  debts  cannot  be  sustained^ 
if  the  debtor  reserves  to  himself  the  use  of  any  portion  of  the  prop- 
erty, nor  unless  he  relinquishes,  by  the  terms  of  the  assignment,  all 
power  of  control  over  the  properly.  For  all  such  reservations  must 
be,  in  the  very  nature  of  things,  inconsistent  with  a  transfer  of  the 
title  to  a  trustee,  to  execute  the  uses  of  the  property,  as  vested, 
directly,  absolutely,  and  unconditionally,  in  the  creditors.  Tite 
title,  which  is  held  by  the  trustee,  can  be  supported  by  nothing  else 
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than  the  uses  of  the  debtor^s  property  vested  in  his  creditors  ;  if  it 
is  DOC  supported  by  that,  entirely  and  exclusively,  it  must  fall. 

I  contend,  further,  that  this  assignment  cannot  be  sustained,  as  an 
assignment  in  trust,  for  the  payment  of  debts,  or  for  any  other  pur- 
pose whatever,  for  want  of  a  sufficient  description  of  the  property 
intended  to  be  assigned.  Numerous  cases  have  been  cited  by  the 
complainants'  counsel,  to  show  that  a  schedule  of  the  property  is 
not  indispensable  in  an  assignment  for  the  payment  of  debts.  It 
will  be  found,  I  think,  after  a  full  examination,  that  in  all  the  cases 
on  tlus  point,  which  are  entitled  to  any  weight  of  authority,  it  has 
been  decided  that  an  assignment  in  trust  is  void,  unless  accompanied 
either  by  a  particular  schedule  of  the  property  assigned,  or  by  marks 
of  identity  by  which  it  may  readily  be  recognized,  or  unless  there 
is,  at  the  least,  an  express  stipulation  to  furnish  a  schedule,  as  soon 
as  may  be  done  after  the  execution  of  the  deed,  in  order  that  cred- 
itors may,  within  the  time  allowed  them  for  coming  in  under  the  as- 
signment, have  all  necessary  information  of  the  amount  and  descrip- 
tbn  of  the  property  assigned.  Here  the  creditors  are  left  wholly 
b  the  dark  on  that  point.  I  understand  the  reason  of  the  rule  re- 
quiring a  schedule  in  these  cases  to  be,  that  creditors  may  be  fur- 
nished with  all  practicable  means  of  judging  of  the  fairness  of  the 
transaction,  and  of  making  up  their  minds  whether  they  will  assent 
or  refuse  to  come  in,  and  that  the  trustees  may  be  held  to  an  exact 
account  of  all  the  property  they  received.  By  the  assignment  the 
creditor  is  cut  off  from  the  ordinary,  direct  recourse,  which  the  law 
gives  him,  on  the  property  of  the  debtor.  The  debtor  is  permitted 
to  set  apart  his  property,  in  the  hands  of  a  trustee,  for  the  sole  use 
and  benefit  of  his  creditors.  The  trusteed  takes  it  covered  with  the 
interest  of  the  creditors.  And  shall  it  be  said  that  the  creditors 
may  be  held  off  from  all  knowledge  and  inspection  of  this  their 
interest,  while  it  is  managed  for  them  exclusively  by  the  debtor  and 
an  agent  of  bis  own  selecting  ?  How  could  that  be  considered  an 
equitable  and  reasonable  substitute  and  exchange  for  the  direct  re- 
course, which  the  creditors  had  on  the  property  of  the  debtor  i 
How  could  that  be  treated,  at  all,  as  a  mode  of  providing  for  the 
interests  of  the  creditors  i  Allowing  that  the  trustee  is  disposed  to 
act  with  fidelity  towards  the  creditors,  he  is  compelled  to  trust  alone 
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to  the  honesty  of  the  debtor  in  disclosing  and  delivering  up  the  prop- 
erty assigned.  And  if  the  creditors  are  not  furnished  with  the  means 
of  ascertaining  what  amount  of  property  has  passed  into  the  bands 
of  the  trustee,  how  can  they  ever  provide  any  ground  or  data  for 
proceeding  to  bold  him  accountable  for  the  manner  in  which  he  ex- 
ecutes the  trust  ?  They  are  told  to  resort  to  the  court  of  chan« 
eery.  The  doors  of  chancery  are  never  open  to  those  who  come 
groping  in  the  dark.  Nor  will  the  suggestion  be  tolerated,  that  a 
debtor  may  cut  off  his  creditors  from  direct  recourse  on  bis  prop- 
erty at  law,  and  compel  them  to  put  up  with  such  means  of  looking 
after  their  interests  as  may  be  extorted,  through  a  court  of  equity,  from 
the  reluctant  conscience  of  the  debtor,  and  whatever  agent  he  may 
be  pleased  to  interpose  between  his  property  and  his  creditors. 
This,  indeed,  would  often  prove  a  more  successful  method  of  hin- 
dering and  delaying  and  defrauding  creditors,  than  ever  a  debtor 
would  have  the  boldness  to  attempt  by  express  provisions  in  the 
deed  of  assignment.  The  correct  rule,  as  to  the  time  to  be  allowed 
in  such  cases,  as  stated  by  Mr.  Justice  Story  and  others,  I  have  al* 
ready  mentioned,  that  to  enable  the  debtor  to  exercise  his  privilege 
of  placing  all  his  creditors  on  an  equality,  or  of  making  preferences 
among  them,  a  reasonable  time,  which  is  a  matter  dependent  on  the 
circumstances  of  each  case,  is  necessary  for  giving  the  creditors  an 
opportunity  to  make  up  their  minds  about  coming  in  under  the  as« 
signroent.  And  how  can  they  do  this,  without  being  furnished  with 
some  certain  means  of  informing  themselves  concerning  the  nature 
and  extent  of  the  provision,  which  the  debtor  has  made  for  their  in- 
terests f  The  means  of  obtaining  such  information  should  be  fur- 
nished equally  to  all  the  creditors,  without  distinction.  But  if  there 
be  nothing  in  the  deed,  or  accompanying  it,  to  point  out  the  prop- 
erty assigned,  and  the  creditors  are  compelled  to  resort  for  informa- 
tion to  the  debtor  and  his  agent,  it  lies  in  their  power  to  influence 
the  determination  of  the  creditors,  according  to  their  own  purposes, 
by  making  disclosures  of  one  character  to  favored  creditors,  and  of 
a  different  character  to  all  others,  and  thus  to  retain,  perpetually, 
the  power  of  making  preferences ;  which,  of  itself,  would  raider 
the  assignment  void,  whether  this  power  be  reserved  to  the  debtor 
himself,  or  be  conferred  on  the  trustee.     It  is  said,  for  the  coii»- 
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plainants,  that  in  assignments  by  banking  institutions,  a  description 
of  tbe  property  will  not  be  required,  on  account  of  the  inconven- 
ience arising  from  its  very  great  variety,  JLC.  To  this  I  have  only 
CO  reply,  that  if  there  be  anything  worthy  of  consideration  in  the 
views  I  have  here  presented  on  this  point,  surely  the  greater  the 
aiQOUDt  and  variety  of  the  property  assigned,  the  greater  is  tbe  ne- 
cessity of  furnishing  to  tiie  creditors  some  certain  means  of  inform- 
ing themselves  concerning  it. 

There  is  an  express  reservation  in  this  assignment  of  so  much  of 
tbe  property  as  may  be  required  to  defray  the  expenses  of  the  cor- 
poration. What  amount  that  may  be,  is  known  only  to  the  corpo- 
ration and  to  the  assignees.  I  think  I  have  shown  that  so  much  of 
the  property  as  the  assignees  are  directed  to  appropriate  to  the  con- 
structing of  the  road,  has  not  been  assigned,  either  directly  or  re- 
motely, to  tbe  use  of  the  creditors  ;  and  by  all  that  appears,  much 
tbe  larger  part  of  all  the  property  may  have  been  required  for  that 
object.  And  hence  it  is  very  clear,  that  only  a  part,  and  it  may  be 
a  small  proportion,  of  the  property  of  the  corporation  has  been  as- 
signed to  tbe  use  of  the  creditors.  If  a  roan  grants  a  part  of  his 
estate,  without  description,  the  grant  is  void,  for  uncertainty  in  the 
thing  granted  ^  for  there  is  nothing  by  which  it  may  be  distinguished 
from  bis  other  property. 

It  is  said,  for  tbe  complainants,  that  the  fourth  secUon  of  tbe 
ebarter,  which  authorizes  the  corporation  to  transfer  and  alien  its 
property  in  any  way  for  the  purpose  of  constructing  the  road,  gives 
to  tbe  corporation  a  full  and  exclusive  power  over  its  property  for 
that  object,  and  creditors  have  notice  of  this,  as  the  charter  is  de- 
clared a  public  law.  This  is  certainly  a  very  strained  construction 
of  the  terms  employed  in  this  section  of  the  charter,  which,  by  a 
natural  and  plain  construction,  gives  to  the  corporation  merely  the 
power  to  trade  and  contract  generally  with  and  concerning  its  prop- 
erty, in  such  ways  as  may  be  necessary,  in  order  to  use  it  as  a  cap- 
iul  for  tbe  consuuction  of  the  road,  —  and  not  the  power  to  lock  it 
ap  meanwhile  from  tbe  reach  of  creditors.  For,  since  the  road  is 
not  tbe  subject  of  sale,  this  were  to  give  tbe  corporation  a  power  to 
contract  debts,  and  that  on  the  faith  and  credit  of  its  property,  un- 
der ibe  clause  ia  the  charter  which  declares  that  tbe  corporation 
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be  bound  for  the  redenaption  of  its  issues,  and  yet  to  deny  to 
creditors  the  right  of  enforcing  payment  by  a  resort  to  the  property 
of  the  corporation.  The  Court  will  not  listen  to  a  proposition 
which  imputes  to  the  legislature  a  design  at  once  so  ridiculous  and 
unjust. 

I  think  I  have  now  shown  clearly,  that  the  claim  set  up  by  these 
complainants  cannot  be  sustained,  according  to  the  general  princi- 
ples of  the  law  relating  to  assignments  in  (rust  for  the  payment  of 
debts. 

The  counsel  for  the  complainants  have  contended  that  the  build- 
ing of  the  railroad  was  the  subject  of  a  contract  between  the  cor- 
poration and  the  government,  for  the  use  and  beneBt  of  the  public  ; 
that  this  contract  was  as  obligatory  on  the  corporation  as  any  of  its 
other  contracts,  to  pay  money  or  what  not ;  and  that  the  corpora- 
tion might  lawfully  convey  its  property  in  trust,  to  the  exclusion  of 
general  creditors,  to  enable  it  to  comply  witli  that  contract.  There 
may  be  some  plausibility  in  this  view  of  the  case,  but  when  closely 
examined,  it  will  certainly  be  found  erroneous  and  untenable.  This 
is  not  a  mere  conveyance  of  property,  for  the  purpose  of  securing 
and  appropriating  such  means  as  might  be  necessary  for  completing 
the  construction  of  the  road.  If  this  were  the  whole,  or  the  prin- 
cipal object,  why  did  not  the  corporation  make  a  direct  sale  or 
mortgage  of  its  property  to  some  capitalist,  who  would  furnish  the 
desired  means  ?  But  that  is  not,  at  all,  the  character  of  this  as- 
signment. The  mere  transfer  of  the  property  to  the  assignees  is 
only  a  small  and  inconsiderable  part  of  it.  The  leading  purpose 
was  to  enable  the  assignees  to  carry  out  the  object,  to  do  the  work, 
for  which  the  corporation  was  created,  and  which  the  legislature 
confided  as  a  special  and  important  trust  to  the  corporatioD.  I 
think  I  have  already  shown  that  the  corporation  cannot  exist  sepa- 
rated and  apart  from  the  business  of  constructing  and  preserving  and 
controlling  the  railroad.  But  it  was  the  leading  purpose  of  the  as- 
signment to  transfer  all  this  business  ;  and  the  property  was  trans- 
ferred only  as  auxiliary  to  that  object.  The  transfer  of  the  prop- 
erty is  a  mere  shadow,  and  to  no  conceivable  purpose,  if  considered 
apart  from  the  transfer  of  the  business  of  the  corporation.  It  is 
not  true,  that  the  corporation  has  transferred  its  properly,  to  enable 
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it  to  comply  with  its  contract  with  the  State.  The  contract  itself 
is  traosferred.  And  I  think  I  have  already  shown,  that  that  which 
the  complainants'  counsel  consider  the  subject  of  a  contract  be- 
tween the  corporation  and  the  State,  is  the  holding  principle  of  the 
corporation.  If  it  be  withdrawn,  the  corporation  can  no  longer 
stand  together.  And  the  work  or  business,  which  forms  the  subject 
of  this  supposed  contract,  cannot  be  lawfully  conducted  by  another, 
nor  by  any  number  of  persons,  because  it  cannot  be  performed,  as 
the  charter  requires,  without  a  grant  from  the  State  of  such  immu- 
nities and  powers  as  would  constitute  them  a  corporation. 

But  is  this,  indeed,  a  case  of  a  contract  between  a  corporation 
and  the  State,  in  regard  to  which  the  corporation  may  secure  the 
State  by  an  assignment  of  its  property,  which  places  it  beyond  the 
reach  of  general  creditors  ?  It  is  said,  that  the  corporation  came 
under  an  obligation  to  the  State  to  construct  the  road  for  the  con- 
▼enience  of  the  public  ;  and  that  the  consideration  moving  from  the 
State,  was  the  corporate  franchises  granted  to  the  stockholders. 
The  legislature  contemplated  the  railroad  as  an  object  of  benefit, 
equally  to  the  public  and  the  corporation.  The  public  was  to  have 
the  convenience  of  travel ;  the  corporation  was  to  have  the  prop- 
erty of  the  road  ;  it  was  authorized  to  purchase  land  for  the  site  of 
the  road,  and  to  hold  and  possess  the  same  in  fee  simple  ;  it  was  to 
regulate  the  tolls,  and  receive  all  the  profits  of  the  road  ;  it  was  to 
have  an  indefeasible  right  to  the  property  of  the  road  :  the  road  was 
to  remain  the  property  of  the  corporation,  S9  long  as  the  corpo- 
ration should  exist ;  for,  in  regard  to  the  construction  and  the  sub- 
sequent preservation  and  control  of  the  road,  the  corporation  was 
made,  under  its  charter,  the  special  depositary  of  an  important  pub- 
lic trust. 

The  consideration  moving  from  the  State,  and  the  benefit  to  be 
taken  by  the  corporation,  were  thus  united  in  the  same  objects  The 
State,  by  a  grant  of  the  corporate  franchises,  secured  a  benefit  to 
the  pubUc;  and  the  corporation,  by  effecting  a  convenience  of 
travel  for  the  public,  secured  a  benefit  to  itself.  It  was  only  while 
benefiting  the  public,  that  the  corporation  could  take  any  benefit  to 
itself,  under  the  charter.  It  was  in  the  act  of  using  the  privileges 
conferred  by  the  chartery  that  the  corporation  was  to  benefit  the 
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public  :  in  other  words,  the  consideration  moving  from  the  State, 
carried,  in  itself,  the  benefit  the  corporation  was  to  give  to  the  pub* 
lie.  If  the  corporation  failed  to  benefit  tlie  public,  it  could  onlj 
be  because  it  failed  to  exercise  the  powers  conferred  on  it  by  the 
Slate  ;  and  when  it  failed  to  use  iliose  powers,  there  ceased  to  be 
any  consideration  moving  from  the  Slate;  for,  the  consideratioa 
moving  from  the  State,  was  the  benefit  the  corporation  was  to  have 
in  the  exercise  of  tlie  privileges  and  powers  granted  by  the  charter. 
How,  then,  can  this  be  regarded  as  a  contract,  in  any  such  sense  as 
is  contended  for  ?  How  can  it  be  regarded  otherwise  than  as  a  priv- 
ilege bestowed  on  the  corporators,  in  consideration  of  the  benefit, 
which  would,  of  necessity,  arise  to  the  public,  in  the  use  and  exer- 
cise of  that  privilege  ?  The  legislature,  by  the  terms  of  the  charter, 
made  it  impossible  that  the  corporate  privileges  and  powers  could 
be  exercised,  except  for  the  benefit  of  the  public.  There  could 
be  no  possible  inducement  to  use  them  otherwise  ;  for  the  charter 
would  be  forfeited,  and  the  corporation  would  lose  all  the  property 
it  had  acquired,  if  the  railroad  was  not  commenced  within  two,  and 
completed  within  six,  years.  For,  so  far  from  there  being  an  ab- 
solute consideration  passing  from  the  State,  for  which  the  corpora- 
tion became  indebted  to  the  public,  in  the  way  contended  for,  thp 
corporation  is  subjected  to  a  forfeiture,  in  the  event  of  its  failing  to 
effect  the  proposed  benefit  to  the  public,  which  would  overbalance, 
in  loss,  all  the  benefit  it  had  received  by  the  charter.  In  one  way 
it  is  true,  but  very  different  from  that  contended  for  by  the  counsel 
of  the  assignees,  the  corporation  did  come  under  an  obligation  to 
the  government,  and,  through  the  government,  to  the  public,  lo  con- 
sideration of  the  benefit  bestowed  upon  it  under  the  charter  :  an 
obligation  to  do  the  work  ;  to  execute  the  imporUnt  public  trust 
specially  confided  to  it,  which,  by  this  assignment,  is  transferred  to 
the  assignees. 

It  is  said,  that,  in  consideration  of  the  Staters  enabling  the  com- 
pany to  employ  their  capital  stock  with  certain  corporate  privileges 
and  powers,  the  company  came  under  an  obligation  to  construct  the 
road  ;  that,  in  respect  to  this  object,  the  corporation  became  a 
debtor  to  the  Sute,  and  the  State  became  a  creditor  of  the  corpo- 
ration ;  and  it  might  well  uke  a  lien  upon  all  the  property  of  ibm 
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corporaiion  to  secure  its  claim.  The  State  contributed  nothing  to 
tbe  capital  stock  of  the  corporation  ;  and  it  was  only  on  the  condin 
tion  of  coDstrucung  the  road,  thai  tlie  company  receiYcd  tbe  corpo- 
rate privileges  and  powers  conferred  by  the  charter  :  so  that,  if  the 
Toad  failed  to  be  constructed,  the  State,  could  lose  nothing ;  and 
had,  in  fact,  parted  with  nothing,  neither  money  nor  anything  else. 
But  how  was  the  company  to  effect  the  construction  of  tbe  road  ? 
Only  by  means  of  the  general  power  which  the  charter  gave  it,  of 
tradti^  and  contracting  on  the  faith  and  credit  of  its  capital  stock. 
This  was  made  a  banking  corporation  ;  and  the  privilege  of  banking 
was  unquestionably  given  to  facilitate  tbe  construction  of  the  road. 
Tbe  corporation  was  enabled  to  deal  with  its  own  issues,  in  the 
place  of  actual  money;  and,  in  all  its  contracts,  it  became  a  debtor 
to  every  person  dealing  with  it,  on  the  faith  and  credit  of  its  capital 
stock,  whether  existing  in  actual  money,  or  in  the  property  which 
the  corporation  may  have  purchased.  Tbe  corporation  was  au« 
thorized  to  operate  on  a  capital  of  four  millions,  and  to  issue  prom« 
issory  notes  to  an  amount  three  times  greater  than  its  capital.  The 
position  taken  by  tbe  counsel  for  the  complainants,  then,  amounts 
to  nothing  less  than  this :  the  State,  although  it  has  paiied  with 
nothing,  may  rightly  hold  a  lien  upon  all  the  property  of  the  corpo- 
ration, for  securing  the  construction  of  the  road  for  the  accommo- 
datioo  and  convenience  of  the  public,  while  individual  creditors, 
wfao  may  hold  cbims  to  tbe  amount  of  twelve  millions,  shall  be  held 
off,  akhougb  their  claims  may  have  originated  on  tbe  faith  and  credit 
of  that  property,  and  under  the  sanction  of  the  express  guaranty  of 
the  charter,  which  says,  that  the  corporation  shall  be  bound  for  the 
redemption  of  its  issues ;  and,  moreover,  notwithstanding  these 
debts  were  contracted  by  the  corporation,  in  tbe  course  of  carrying 
oat  the  very  object  for  the  securing  of  which  the  State  is  represented 
as  having  a  right  to  hold  a  lien  on  all  the  property  of  the  corpora- 
tioo,  to  the  exclusion  of  the  general  creditors.  A  mere  statement 
of  the  proposition  is  enough  to  refute  it. 

Otarge  S.  Y^irgtr^  for  complainants. 

1.  Tbe  question  is  well  settled,  that  a  corporation,  like  an  in- 
dvidoal,  may  make  a  bond  jEda  ass^ment  of  iu  property,  for  tbe 
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beneBt  of  its  creditors,  and  therein  give  such  preferences  as  it 
chooses.  And  such  assignment,  although  it  may  disable  the  corpo- 
ration from  discharging  the  ordinary  purposes  of  its  institution,  jet 
it  still  remains  a  living  corporation.  6  Gill  &  Johnston's  Rep. 
205,  363  ;  6  Conn.  Rep.  233  ;  Sib.  505  ;  5  Peters,  Rep.  651 ; 
1  Watts,  Rep.  385  ;  2  Stewart's  Rep.  401  ;  Case  of  Real  Estate 
Bank  of  Arkansas,  in  pamphlet. 

Its  existence,  after  such  assignment,  is  absolutely  necessary ;  its 
name  must  be  used  in  the  collection  of  debts,  judgments,  &c.,  aod 
in  suits  against  it  to  establish  demands  which  are  refused  to  be  paid. 
Vide  same  authorities. 

And  although  the  intent  may  actually  exist,  to  prevent  a  parUcu* 
lar  creditor  from  seizing  the  property  and  acquiring  a  lien  hj 
judgment,  that  does  not  make  it  fraudulent,  if  its  whole  property  is 
devoted  to  its  debts  bond  fide.  6  Gill  &  Johnston,  218  ;  3  Mau. 
&  Selwyn,  371;  1  Binney,  516-523;  4  Mason's  Rep.  211, 
212  ;  BroshemY.  Wtst^  7  Peters,  Rep.  313. 

And  notwithstanding  such  an  assignment  may  delay  and  hinder 
creditors  in  their  remedies,  it  is  not  on  that  account  fraudulent. 
An  actual  fraudulent  intent  must  exist,  and  be  proved,  or  appear  oo 
the  face  of  the  instrument.  2  Paige's  Rep.  490  ;  16  Peters, 
Rep.  374  ;  9  Pickering's  Rep.  410. 

2.  It  is  said,  in  this  case,  the  description  of  the  property  is  not 
sufficient.  The  deed  asBtgns  all  iu  property^  debts,  &c.  All  that 
belonged  to  it  necessarily  passed.  The  trustees  may  be  called  on 
to  set  out,  speciBcally,  the  property,  &c.,  received  by  them,  m 
order  to  make  them  account ;  but  in  all  cases  such  description  is 
sufficient.  Case  of  Real  Estate  Bank  of  Arkansas,  in  pamphlet ; 
6  Gill  &  Johnston's  Rep.  366  ;  4  Bibb.  289  ;  4  Mason,  206, 
218  ;  2  Sumner's  Rep.  278  ;  4  Peters,  Con.  Rep.  684  ;  5  Wheat. 
359. 

In  case  of  assignments  made  by  banks,  no  other  description  can 
well  be  given,  so  numerous  are  its  various  notes,  bills,  &c.  But  if 
a  part  of  the  property  is  not  described  with  sufficient  certauity,  the 
deed  is  certainly  good  for  that  which  is  described,  and  the  property 
levied  on  in  this  case  is  described  as  all  its  real  property  in  Missis* 
sippi.     This  is  sufficient  without  further  description.     4  Comyn's 
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Digest  (Am.  ed.),  154 ;  Fait,  E.  4  ;  ib.,  Title  Grant  E.,  1,  2, 
3,  &c. 

A  grant  of  all  a  man^s  Umd^  in  a  particular  county,  or  State,  is 
sufficient.  Corojns'a  Digest,  Fait,  £•  4  ;  4  Bibb,  289,  Jackion 
V.  De  Lancy ;  13  John.  Rep.  537.  The  htter  case  was  a  grant 
*'  of  all  mjr  lands  in  the  province  of  New  York  "  ;  held,  that  all 
passed. 

Is  the  deed,  upon  its  face,  fraitduUnt  ?  It  is  said,  it  is.  1st, 
Because  it  attempts  to  vest  the  assignees  with  inconsistent  and  con- 
flicting duties.  2d,  Because  it  was  a  principal  object,  in  making 
the  assignment,  to  finish  and  complete  the  road,  and  appropriate 
part  of  iu  means  in  doing  so ;  that  tbb  was  appropriating  the  prop- 
erty conveyed,  to  its  own  use,  fcc.  3d,  Because  there  is  no 
schedule  of  property  annexed  to  the  deed.  4th,  Because  the  uses 
are  not  declared  in  the  deed.  5th,  Because  the  assignees,  in  re- 
gard to  the  road,  are  declared,  in  the  deeds  of  trust,  to  be  joint 
agents  of  both  parties,  that  is,  the  creditors  and  the  bank,  and 
lAare&y  reloifi  a  conirol  over  tht  property  conveyed,  6th,  Because 
the  bank  retained  the  power  to  appoint  trustees,  in  place  of  those 
who  died,  or  resigned,  instead  of  going  into  chancery.  7th,  Be- 
cause the  property  is  locked  up  from  creditors  an  unreasonable 
length  of  time.  8th,  Because  the  directory  retained  the  power  to 
ascertain  ^^bat  claims  were  of  value,  &c.  9th,  That  they  had  the 
right  to  compromise  doubtful  claims.  10th,  Because  the  assign- 
ment was  made  on  condition. 

Many  of  these  objections  do  not  exist,  in  point  of  fact,  and  those 
diat  do  so  exist  are  perfecdy  legal,  and  sanctioned  by  the  hw. 

It  is  admitted,  that  the  two  great  and  leading  objects,  in  making 
the  assignment,  were, 

1st,  To  procure  means,  by  a  pledge  of  its  property,  to  finish  the 
road  ;  and 

2d,  To  devote  M  the  profiU  of  the  road,  when  completed,  and 
aB  its  property,  to  the  payment  of  its  debts,  giving  a  preference  to 
the  debt  created  to  finish  the  road,  and  requiring  it  to  be  paid  in 
the  first  instance. 

If  these  objects,  or  either,  are  iRegal,  then  is  the  assignment 
Toi*.  I.  30 
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illegal.     If  they  are  authorized  by  the  law,  then  the  assignmoit  is 
valid. 

The  want  of  a  thorough  knowledge  of  the  commoo  law,  as  ap- 
plicable to  charters  of  this  kind,  has  misled  the  Supreme  Court  of 
Louisiana.  Their  opinion  is  based  altogether  upon  errooeous  prin- 
ciples ;  and  the  ^principal  cases  relied  on  by  that  court,  aod  the 
counsel  in  this  cause,  to  sustain  their  objections  to  the  assigDmeot, 
are  wholly  inapplicable. 

Let  us  first  see  the  nature  of  the  trust  confided  to  the  corpon- 
tion,  and  their  power  over  its  property,  and  particularly  over  the 
road.  This  will  explain  what  is  meant  by  the  assignees  being  joint 
agents,  &c.  The  building  of  the  railroad  was  a  great  public  im- 
provement. It  was  the  primary  object  in  granting  the  charter. 
(See  sec.  4  and  5.)  The  public  have  an  interest  in  the  road  as 
well  as  the  individual  corporators.  Hence,  although  all  its  other 
property  is  alienable,  absolutely,  yet  this  is  not :  it  could  not  be 
sold  under  execution.     13  Serg.  &  Rawle,  210,  211. 

Hence,  also,  private  property  could  be  taken,  upon  being  paid 
for,  because  it  was  taken  for  public  use,  in  constructing  the  railroad. 
I  Rice's  Rep.  338  ;  3  Paige,  46 ;  69th  No.  Am.  Jurist,  Jan. 
1840,  page  434  ;  2  Dev.  &  Battle,  461. 

It  was,  moreover,  the  duty  of  the  bank  to  finbh  it,  and  keep  it  in 
repair. 

From  this,  it  is  evident  the  bank  could  not  mortgage  the 
roixd  itself,  or  convey  it  by  deed  of  trust  If  it  could,  the  mort- 
gage would  be  foreclosed,  and  the  road  sold.  All  that  it  could  do, 
was  to  mortgage  the  profits  ;  this  is  all  that  the  creditors  in  equity 
could  get. 

When  the  profits  were  only  mortgaged,  the  bank  necessarily  re- 
tained possession  of  the  road  ;  but  it  could  only  keep  it  up  and  ran 
its  cars,  by  means  of  agents,  for  a  corporation  can  only  act  through 
its  agents.  If  there  was  no  mortgage,  the  agents  who  received  the* 
money '  would  have  to  account  to  the  bank.  But  after  the  mort- 
gage of  the  profits  he  would  have  to  pay  them  to  the  mortgagee, 
and  equity  would  compel  him  to  do  so  ;  or,  if  he  paid  them  to  the 
bank,  the  bank  would  have  to  pay  them  over. 

Now,  when  the  trust  was  made,  and  complabants  were  made 
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trustees,  to  receive  the  profits  of  the  road,  this  made  them  agents 
or  trustees  of  the  creditors,  to  receivp  from  the  bank  the  profits. 
And  the  bank,  instead  of  appointing  other  persons  as  its  agents,  to 
finish  the  road  and  keep  it  in  repair,  appointed  the  trustees  for  that 
purpose.  Hence,  they  are  the  joint  agents  of  the  bank,  and  the, 
creditors.  They  are  agents  of  the  bank  in  finishing  and  keep* 
ing  up  the  road,  and  retaining  possession  for  it,  and  they  are  agents 
for  the  creditors,  in  appropriathg  the  surplus  profits — to  the  pay-  * 
ment  of  their  debts. 

The  deed  shows,  expressly,  that  this  joint  agency  only  applies 
to  the  rooil,  and  does  not  extend  to  any  other  property.  Fide 
page  2  and  3,  of  the  assignment  and  the  supplemental  assignment. 

The  bank,  therefore,  has  possession  and  control  of  the  road, 
kjf  its  agents^  for  the  purposes  of  completing  it :  it  could  not  part 
with  the  road  itself;  but  it  has  no  conirol  aver  the  profits ;  on  the 
sowtrary^  the  deed  states  ^  as  to  all  the  property^  profits^  ^c,  it  has 
no  control  whatever. 

S.  But  suppose  the  bank  had  no  power  to  create  this  joint  ageri' 
cy.  Does  this  render  the  deed  fraudulent  ?  Not  at  aU.  The  as- 
signment of  all  the  property  and  profits  is  valid,  and  the  mere 
want  of  power  to  constitute  the  assignees  joint  agents,  or  agents  for 
the  bank,  in  nowise  impairs  the  trust,  if,  in  the  exercise  of  the 
agency,  no  control  is  retained  over  the  property  assigned.  It  only 
proves  that  the  bank  must  employ  other  agents  on  the  road,  and 
let  them  pay  over  the  profits  to  the  assignees.  10  Pet.  360.  It  is 
a  question  of  power,  not  of  interest. 

4.  It  is  again  said,  the  bank  cannot  sell  or  mortgage  its  privi- 
leges, to  make  the  road  ;  and  the  case  of  Clark  v.  Corporation  of 
Washington  J  12  Wheat,  is  cited.  True,  the  bank  could  not  sell 
franchises,  but  it  surely  could  employ  agents  to  finish  building  the 
road,     ft  now  holds  the  roady  and  only  pays  over  the  profits.     The 

'  franchise  is  not  assigned. 

The  duties,  therefore,  of  the  assignees  are  not  inconsistent  or 
coofficting,  nor  does  the  joint  agency  of  the  assignees  give  to  the 
bank  any  control  or  power  to  revoke  any  of  the  trusts. 

5.  We  confidently  assert,  that  no  power  to  alter  the  trusts,'  or 
that  any  portion  of  the  property  shall  be  reserved  for  the  use  of  the 
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bank,  exists  in  this  deed.     It  is  siid,  that  the  appropristioo  of 

$250,000  of  its  assets,  or  rather  the  powtr  to  bwraw  that  miuh 

money  afterwards,  to  Gnbii  the  road,  is  appropriatiog  that  sum  to 

its  own  use  ;  and  that  a  power  to  create  a  future  liabiUtj,  fcc., 

makes  it  fraudulent 

This  is  not  so.     The  bank  had  a  right  to  assign  the  property,  to 

p^j  existing  debts,  and  also  to  pay  future  advances  to  be  mad«  t» 
*^  carry  e%U  the  powers  oMid  duHts  tiijoined  on  Uj  in  the  charier. 

See  4tb  sec.  of  charter. 
An  assignment  made  to  pay  existing  debts,  or  future  advaDces, 

is  good.  3  Cranch,  73 ;  2  John.  Ch.  Rep.  2.    The  case  in  7  Paige, 
568,  was  founded  on  New  York  statute,  which  prohibits  this.    The 

bank  could  legally  conuract  this  debt,  by  its  charter,  and,  if  so,  it 
could  legally  stipulate  it  should  be  paid  out  of  the  property. 

Again  i  That  the  bank  had  the  power  to  convey  a  part  of  the 
property,  to  borrow  money  to  complete  the  railroad,  cannot  be  de- 
nied. Why  could  it  not,  then,  authorisKO  the  trustees  to  borrow  for 
it  ?  If  it  had  power  to  create  the  debt,  it  surely  had  power  to  se- 
cure it. 

Again,  the  bank  or  individuals  had  the  power  to  stipukte  that 
any  valuable  unfinished  property,  transferred,  should  be  finished  out 

ofahe  proceeds,  and  the  whole  appropriated  to  pay  its  debts. 

It  is  said  there  is  no  schedule.  In  partial  assignments,  whea 
there  is  not  sufficient  description  of  the  property,  or  debts,  &c.,  this 
has  been  held  to  be  prima  facie  evidence  of  fraud  (6  Mass.  Bep< 
339).  But  in  assignments  like  this,  where  all  is  assigned,  and 
when  it  is  impracticable  to  have  it,  it  is  no  evidence  of  fraud  what- 
ever. See  case  of  Real  Estate  Bank  of  Arkansas,  p.  51 ;  1  Bioo. 
502, 515,  523 ;  17  Ser.  and  Ra.  251 ;  3  Mass.  R.  252 ;  2  Stew. 
Rep.  86  ;  8  Pick.  65  ;  6  Gill  and  Johns.  364, 365 ;  4  Wash.  337. 
6.  It  is  again  urged,  that  the  deed  must  be  absolute  and  uocoo- 
ditional ;  and  so  says  Sup.  Ct.  La.,  and  that  Cocut  refers  to  U  ' 
Wend.  202,  to  support  its  position.  This  is  untrue,  to  the  exteot 
assumed  by  the  Sup.  Court  of  La.  The  case  m  Wend^,  only 
decides  where  conditions  are  imposed  for  the  sole  benefit  of  gramor, 
it  il  fraudulent  {vide  the  can) ;  but,  that  conditions  may  be  anaexed, 
is  decided  by  all  the  cases,  aa  that  ceruin  creditors  shoukl  be  pre- 
ferred, if  they  file  within  such  time,  &c.,  &c. 
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7.  The  Supreme  Court  of  Louisiana  hy  great  stress  on  the 
fact,  that  if  aoy  of  the  trustees  died,  otbera  were  to  be  supplied  by 
then.  They  consider  this  a  poi§€r  of  revocation,  and  refer  to  15 
John,  Rep.  571  ;  11  Wend.  202,  neither  of  which  cases  supports 
them.  The  power  there  was  to  renun^t  the  trustees,  and  revoke 
the  trusts.  The  power  to  appoint  his  own  trustees  is  admitted  to 
exist  IB  the  debtor.  This  power  in  the  deed  is  qualified,  by  the 
express  provision,  that,  in  its  exercise,  they  are  in  nowise  to  annul 
or  revoke  the  trusts.    4  Mason,  221. 

8.  The  right  of  the  directors  to  certify  certain  claims,  is  also 
said  to  render  it  void.  This,  so  far  from  being  fraudulent,  is  di- 
reedy  the  reverse.  In  cases  where  it  was  doubtful  whether  any- 
thing was  due,  as  the  assignees  knew  nothing  of  it,  of  course  the 
directors  were  the  proper  persons  to  examine  the  matter ;  but  their 
decision  was  neither  to  exclude  the  debt,  or  prevent  it  from  being 
filed.  It  is  expressly  provided  that  the  party  may  sue  for  it,  and 
if  he  recovers  it  is  to  be  considered  filed,  &c. 

9.  The  time  in  which  the  property  is  locked  up  is  not  uncon- 
scionable, it  is  only  twelve  months  ;  until  that  time  creditors  have 
the  right  to  come  in.  11  Wend.  209  ;  2  Paige,  490 ;  4  Mason, 
235  ;  case  of  Real  Estate  Bank  of  Arkansas,  pp.  47,  48,  49. 

10.  That  the  power  to  compromise  is  valid.  Fide  case  of 
Real  Estate  Bank  of  Arkansas,  and  Story  and  Kent's  opinion 
thereto  annexed  ;  -4  Rawle's  Rep.  207.  The  dictum  to  the  con- 
trary, in  11  Wend.,  was  the  opinion  of  one  judge  to  two,  and  the 
court  did  not  decide  on  it,  page  203,  204,  206. 

But  in  that  case  it  was  to  compound  with  credUore^  here  it  is 
debtors  ;  and  the  objection  was,  it  gave  them  the  right  to  prefer, 
&c.     Fide  page  203.     This  reason  does  not  apply  here. 

11.  It  b  objected  that  it  is  void,  because  the  uses  are  not  de- 
clared. 1 1  Wend.  202,  and  7  Paige,  568,  are  cited.  The  uses 
are  declared  in  this  case.  No  power  is  reserved  to  declare  any 
fiiture  use  ;  the  profits  are  all  applied  to  the  payment  of  borrowed 
money,  and  debts.  If  this  is  not  declaring  uses,  I  do  not  know 
what  is. 

The  decisiOD  in  La.,  is  based  on  15  John.  571,  and  11  Wendell, 
are  iar  from  supporting  that  decision.    Nothing  is  re- 
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served  in  the  assigDment ;  no  benefit  is  resenred  ;  the  road  is  to  be 
finished ;  but  its  profits  are  given  to  the  creditors  of  the  bank. 

The  Supreme  Court  of  La.  say  it  is  a  tnere  agency  :  This  is 
denied.  Eveiything  is  transferred,  that  could  be  transferred ;  an 
agent's  power  may  be  revoked.  Here  the  powers  of  the  trustees 
cannot  be.     No  interest  exists  in  an  agent.    * 

Here,  all  the  legal  interest  passed  to  the  assignees.  See  case  of 
Real  Estate  Bank  of  Arkansas,  page  43,  46. 

As  to  the  power  of  the  directory  to  examine  accounts,  &c., 
vide  case  of  Real  Estate  Bank  of  Arkansas,  52. 

If  the  power  given  to  the  assignees  to  take  possession  of  the 
road,  and  control  it  for  the  purposes  of  finishing  it,  and  receive  its 
profits,  was  within  the  power  of  th^  corporation,  and  it  necessarily 
created  the  assignees  joint  agents,  it  was  proper  and  right.  If 
not  within  its  power,  the  stipulation  is  void,  fi^r  want  of  power ; 
but,  surely,  this  is  no  evidence  of  fraud.  It  is  good  as  to  all  the  bal- 
ance. 4  Pet.  Rep.  360  ;  15  John.  Rep.  571 ;  2  John.  Ch.  2. 
Otherwise,  buildings  partially  completed,  fcc,  would  not  be  finished, 
and  all  parties  be  injured;  this  stipulation  was  for  the  use  and  benefit 
of  the  creditors.  2  Conn.  Rep.  633 ;  13  Connect.  Rep.  382 ; 
Convey,  Exparte^  p.  49;  11  Wend.  Rep.  240;  7  Maine  Rep.  144. 
But,  if  no  such  power  exieted,  it  is  not  a  fraud  ;  it  is  the  reverse, 
if  bond  fide  intended  to  be  appropriated  to  the  creditors. 

The  power  is,  however,  expressly  given  in  the  4th  section  of 
the  charter.  By  it,  they  have  a  complete  and  exclusive  power 
over  the  property,  tofinith  and  build  the  road.  Creditors  all  have 
notice  of  this.  The  charter  is  declared  a  public  law.  They  may 
alien,  sell,  or  dispose  of  the  property  in  any  way  to  complete  the 
road,  and  have  the  right  to  borrow  for  such  purpose.  5  Wend. 
Rep.  602 

So  far  from  its  being  fraudulent,  it  was  obliged  to  be  done,  to 
save  the  creditors.  It  was  done  to  save  the  franchise  granted  ; 
and  why  ?  because  the  intent  in  saving  the  franchise  was  to  sa»eth» 
creditors.  If  the  franchise  was  lost,  their  debts  were  lost.  If  the 
road  was  not  completed  in  one  year  the  corporation  was  dissolved, 
by  the  5th  section.  The  act  was  declared  null  and  void,  and  all 
privileges  ceased.     The  consequence  of  which  was,  that,  without 
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the  action  of  the  govenimeot,  all  debts  were  extioguisbed  (2  Kent's 
Com.  307). 

Ag^in,  the  contract  with  the  State  and  public  to  finish  the  road, 
was  as  obligatory  as  to  pay  its  debts.  It  had  the  right,  therefore, 
to  convey  property  to  enable  it  to  comply  with  its  contracts,  be- 
cause, by  not  doing  so,  it  injured  the  public  and  the  creditors.  This 
was  a  contract  between  the  gQvemment,  for  the  use  of  the  public 
and  the  corporation.  The  provision  in  the  assignment,  to  pay 
**  ike  necessary  expenses  of  said  President,  Directors,  &c.  of  the 
Commercial  Bank  of  Vicksbui^,"  of  course,  only  means  the  ex- 
penses which  the  corporation  was  at  in  keeping  up  the  road,  &c. 
After  its  assignment^  there  could  be  no  necessary  expenses,  save 
these. 

A  corporation,  after  general  assignment,  although  it  exists,  and  is 
a  living  corporation,  yet  it  is  powerless,  as  to  the  discharge  of  the 
ordinary  purposes  of  its  institution.     6  Gill  and  John*  230. 

After  the  assignment,  it  could  only  act  in  regard  to  the  road,  and 
DO  expense  would  be  a  necessary  one,  except  so  far  as  the  road  was 
coocemed,  and  these  expenses  it  had  a  right  to  retain.  13  Serg. 
and  Raw.  210. 

<8.  8.  PrenHss  made  an  argument  on  the  same  side,  and  furnished 
the  Chancellor  a  full  brief  (which,  by  some  accident,  was  Jost  be- 
(ore  the  papers  came  into  the  hands  of  the  reporters). 

IF.  7%om}>nm  responded  to  the  arguments  of  Messrs.  Yergerand 
Prentiss,  in  an  oral  speech,  but  did  not  make  any  brief. 

Chakcblloh.  On  the  13th  of  February,  1840,  the  Commer- 
cial and  Raihroad  Bank  of  Vicksburg,  by  two  separate  deeds  of  that 
date,  made  an  assignment  in  trust,  to  the  complainants,  of  all  its 
property  and  effects,  of  every  kind  and  description,  including  the 
net  profits  of  the  railroad  when  it  should  be  finished.  The  assign- 
ment recites  that  the  embarrassments  of  the  corporation  were  such, 
at  that  time,  as  to  render  it  unable  to  either  complete  the  rail- 
road according  to  its  charter,  or  to  pay  its  debts.  The  objects  of 
the  asaigpment  are  declared  to  be  :  —  1.  The  payment  of  all  its 
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debts.     2.  Tbe  coropletioo  of  the  railroad,  in  order  to  save  its 
charter.     It  is  also  stated,  that  tbe  accoroplishmeot  of  this  latter 
object  would  increase  its  ability  to  comply  with  the  former,  by  ap- 
plying all  the  profits  of  the  road  to  that  end.     The  trastees  are  re- 
quired to  sell  or  dispose  of  the  whole  property,  as  in  their  judgment 
may  be  deemed  best  for  the  interest  of  the  creditors.     The  pro- 
ceeds are  to  be  applied  to  paying  tbe  expenses  of  executing  the 
trust,  —  the  necessary  expenses  of  the  President,  Directors,  and 
Company,  in  the  management  of  tbe  corporation,  and  in  payment  of 
debts.     TJie  trustees  are  authorized  to  borrow  in  the  name  of,  and 
upon  tbe  credit  of,  the  bank,  the  sum  of  two  hundred  and  fifty  thou- 
sand dollars  for  tbe  purpose  of  completing  the  railroad,  and  this  sum 
is  to  be  first  paid  out  of  tbe  fund  assigned.     The  trustees  are  au- 
thorised to  take  the  possession  and  control  of  the  railroad,  for  tbe 
purpose  of  completing  it,  and  of  receiving  the  profits  thereof,  io  be 
applied  to  the  payment  of  debts  ;  and  they  are  required  to  exhibit, 
periodically,  a  statement  of  their  accounts  to  the  board  of  directors. 
They  are  authorized  to  compromise  with  the  debtors  of  tbe  bank, 
with  a  view  to  the  security  of  the  debts,  and  to  tbe  interest  of  cred- 
itors.    They  are  required  to  give  twelve  months  to  the  creditors  to 
come  in  under  the  deed,  and  before  any  dividend  is  declared.  They 
are  forbid  to  receive  any  claim  against  the  corporation,  unless  the 
directoi^  have  first  pronounced  it  just.    But  a  creditor,  whose  claim 
is  rejected,  may  then  bring  suit  on  it,  or  by  agreement  with  tbe  as- 
signees, he  may  have  it  settled  by  arbitration,  and  upon  either  of 
these  conditions  he  becomes  a  party  to  tbe  assignment*     la  tbe 
management  of  the  railroad,  the  assignees  are  declared  to  be  the 
joint  agents  of  the  bank  and  of  the  creditors.     If  a  vacancy  happens 
in  the  number  of  the  assignees,  the  directors  of  the  bank  are  to  fill 
it ;  but  if  they  neglect  to  do  so,  tbe  appointment  is  to  be  made  ac* 
cording  to  the  course  of  a  court  of  chancery.     It  is  declared  that 
the  bank  shall  have  no  poiver  to  control,  modify,  or  revoke  any  of 
the  trusts  there  declared.     The  assignment  of  the  profits  of  the  rail- 
road are  without  limit  as  to  time.     It  is  to  be  inferred,  therefore, 
that  it  is  to  continue  until  all  the  debts  are  paid.     This  I  believe  is 
the  substance  of  the  two  deeds  to  which  I  have  referred.     The  de- 
fendants, being  tbe  creditcnrs  of  the  bank,  sued  upon  theb  okima, 
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and  recovered  judgments  at  law,  since  the  date  of  the  assignment, 
and  bad  executions  issued  and  levied  upon  some  lots,  upon  which 
the  depot-buildings  are  situaled,^at  the  terminus  of  the  railroad,  at 
the  city  of  Vicksburg.  The  complainants  filed  their  bill,  setting  up 
the  assignment  of  the  property  in  question  to  them,  and  pray  for  an 
injuDctioQ  against  the  sale  thereof,  and  that  they  may  be  permitted 
to  proceed  to  discharge  the  trusts  with  which  they  are  clothed.  The 
case  was  submitted  upon  the  general  demurrer  of  one  of  the  defend- 
ants to  the  bill. '  It  is  insisted  that  the  assignment,  under  which  the 
coroplainants  claim,  is  void,  as  well  from  the  want  of  power  in  the 
bank  to  make  it,  as  from  objections  arising  upon  the  face  of  the  as- 
signment itself.  Conveyances  of  this  description  have  but  recently 
come  into  use  in  this  Slate,  and  have  not,  as  yet,  so  far  as  I  am  ad- 
vised, received  a  judicial  decision  in  any  of  our  courts  ;  we  have 
DO  special  statute  regulating  them,  nor  do  they  appear  to  be  in  any 
way  aftected  by  our  insolvent  laws.  I  am  left,  therefore,  to  decide 
this  case  by  such  lights  as  are  furnished  by  the  English  decisions  ; 
and  by  the  adjudications  of  the  courts  of  our  sister  States,  upon  the 
subject.  60  far  as  private  pergons  are^  concerned,  I  do  not  find 
that  it  has  been  at  any  time  doubted,  that  an  individual  debtor  may 
rightfully  convey  his  property  in  trust  for  the  benefit  of  all  his  cred- 
itors equaliy^  —  where  he  divests  himself  of  all  control  over  it, 
without  reserving  any  use  or  benefit  to  himself,  and  without  imposing 
any  sacrifice  on  his  creditor,  as  a  condition  to  his  participation  in  the 
fund.  Its  integrity  and  validity  cannot  be  impeached  under  the 
statute  against  fraudulent  conveyances,  because  of  its  tendency  to 
temporarily  delay  creditors  ;  nor  because  of  its  effect,  in  placing  the 
property  beyond  the  reach  of  process  at  law.  I  can  perceive  no 
reason,  founded  in  either  principle  or  policy,  why  a  corporation  may 
not  make  an  assignment  for  similar  purposes,  preserving  to  earh 
creditor  the  right  of  sharing  ef  imUy,  according  to  the  amount  of  his 
claim.  That  a  bank  cannot  legally  assign  its  property  and  effects, 
10  any  other  purposes  than  those  contemplated  by  its  charter,  I 
readily  admit.  But  it  is  surely  one  of  the  first  duties  of  a  corpora- 
tioo  to  pay  its  just  debts  ;  and  that  it  may  assign  its  property  for 
that  purpose,  is,  I  think,  a  proposition  too  plain  for  discussion.  It 
would  be  strangely  incongruous  to  hold  that  a  bank  was  bound  to 
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pay  its  debts,  but  could  not  apply  its  property  to  that  eod,  in  a  mode 
sanctioned  as  to  individuals,  wiihout  transcending  the  sphere  of  its 
power.  But  authorities  are  not  wanting  upon  this  point.  The  cases 
of  The  State  of  Maryland  v.  The  Bank  of  Maryland^  6  Gill  and 
Johns.  Rep.  205,  and  the  case  Ex  parte  the  Real  Estate  Bank  of 
Arkansas^  are  in  support  of  such  an  assignment.  The  assignment 
in  tliis  case  is  for  the  double  purpose  of  paying  debts  and  complet- 
ing the  railroad.  Authority  to  sell,  transfer,  or  dispose  of  its  prop- 
erty for  the  latter  object,  is  expressly  conferred  upon  the  bank  by  the 
4th  section  of  its  charter.  1  think,  then,  that  where  an  assignaient 
is  for  the  benefit  of  all  the  creditors  of  the  assignor,  equallif  and 
ratably^  it  must  command  the  sanction  of  every  enlightened  tribu- 
nal, whether  it  be  made  by  a  corporation  or  a  private  person.  It  is 
a  practical  enforcement  of  the  maxim,  that  *^  equality  is  equiiy." 
And  this  it  would  seem  was  the  criterion  by  which  some  of  the 
English  cases  tested  the  validity  of  such  assignments.  In  that  form, 
the  equitable  principles  of  a  bankrupt  law  are  carried  out  through  the 
medium  of  a  private  contract.  In  the  case  of  Pickstock  r.  Lysler^ 
3  Maule  and  Selwyn,  371,  the  opinion  of  the  court  seems  to  have 
turned  upon  the  ground,  that  the  assignment  effected  an  equal  dis- 
tribution of  the  property  of  the  debtor,  among  all  his  creditor. 
Justice  Bayley  said,  that,  ''  so  far  from  being  fraudulent,  it  was  the 
most  honest  act  the  party  could  do." 

The  more  recent  cases,  however,  both  English  and  American, 
especially  as  to  private  persons,  sanctioned  a  departure  from  this 
principle  of  equal  justice,  by  sustaining  assignments,  establishing 
preferences  in  favor  of  particular  creditors.  And  the  rule,  to  that 
extent,  may  be  now  considered  as  finally  settled.  Gose  v.  ^eakj 
5  Moore^s  Rep.  19  ;  Rex  v.  fVcUson^  3  Price's  Rep.  6  ;  Brewer 
v.  Pitkin^  1 1  Pick.  Rep.  829  ;  Phenix  v.  Ingrahaniy  6  John. 
Rep.  112;  Mar  bury  7.  Brooke^  7  Wheaton's  Rep.  565.  The 
right  of  a  bank,  in  failing  circumstances,  to  create  such  a  preference 
among  its  creditors,  rests,  I  think,  upon  much  more  questionable 
grounds.  The  question,  in  this  form,  is  very  barren  of  autliority  ; 
neither  my  own  researches,  nor  those  of  the  learned  counsel,  have 
furnished  but  two  cases  directly  to  the  point.  The  first  is,  the  case 
of  Catim  V.  The  Eagle  Bank,  6  Conn.  Rep.  2S3.     The  second 
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is,  the  case  Ex  parte  The  Real  Estate  Bank  of  .Aikansas^  which 
simplj  adopts  and  follows  the  rule  laid  down  in  the  case  from  Con- 
necticut. The  point  di4  not  arise  in  the  case  in  6  Gill  and  John. 
il05,  because  there  the  assignment  was  for  the  benefit  or  all  the 
creditors,  ratably.  It  is  true,  that  the  court,  in  declaring  the  right 
of  the  Bank  of  Maryland  to  mftke  an  assignment,  say,  that  it  bad 
authority  to  do  so,  ^<  either  for  the  benefit  of  the  preferred  creditors, 
or  of  all  its  creditors,  equally,  as  well  as  an  individual,"  and  Cat" 
Un  V.  The  Eagle  Bank  is  cited.  But  the  case  did  not  present  the 
question,  and  it  cannot,  therefore,  be  regarded  as  an  autliority  upon 
the  point.  If  I  were  free  from  the  authority  of  adjudged  cases,  I 
should  be  inclined  to  declare,  that  the  property  of  a  banking  corpo* 
ration  must  be  regarded  as  a  trust  fund  j  for*tbe  equal  benefit  of  all 
its  creditors ;  and  that  no  preference  could,  therefore,  be  given  to 
any  one  creditor,  or  class  of  creditors  ;  although  the  case,  referred 
to  from  Connecticut,  treats  that  position  as  having  notliing  in  prin- 
ciple, analogy,  or  autliority,  to  support  it.  In  that  case,  the  Kagje 
Bank,  being  in  failing  circumstances,  assigned  its  effects  to  one  of 
its  creditors,  without  making  any  provision  for  the  otliers.  Catliui 
being  one  of  the  creditors,  unprovided  for,  filed  his  bill,  to  set  aside 
the  assignment,  and  to  have  a  ratable  dislribuiion  of  the  funds  of 
the  bank  among  all  the  creditors.  The  ground  upon  which  the  com- 
plainants' counsel  rested  their  case  was,  that  the  funds  of  the  bank 
were  trust  funds,  in  the  hands  of  the  directors,  for  the  benefit,  equal- 
ly, of  all  creditors,  and  that  no  preference  could  be  made  among 
theiD.  Mr.  Chief  Justice  Hosmer  considered  this  view  of  the  case 
as  wholly  inadmissible.  He  admitted  that  the  directors  were  the 
trustees  of  the  stockholders,  but  be  regarded  them  as  no  more  the 
trustees  for  the  creditors  of  the  bank,  than  an  insolvent  debtor  is  the 
trustee  for  his  creditors  ;  and,  after  arguing  to  show  tliat  the  two 
cases  were  entirely  apposite,  and  parallel  in  their  nature,  he  adds, 
^^  The  Dovehy  and  unfotmdedness  of  ^  the  plaintiffs'  claim  are  such, 
(bat  it  is  difficult  to  support,  or  even  to  oppose  it,  without  taking 
leave  of  every  established  principle,  and  beating  the  air."  He  bad 
before  said,  that  no  principle,  analogy,  or  adjudged  case  bad  been 
referred  to,  and  be  could  conceive  of  none,  in  support  of  such  a 
It  is  with  great  diffidence,  that  I  attempt  to  support  a 
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doctrine,  which  is  thus  regarded  as  a  great  legpl  heresy.  I  think, 
however,  with  much  deference,  that,  without  ^^^  beating  lAe  atr," 
much  may  be  deduced  from  boih  principles  and  adjudged  cases,  as  j 

well  as  from  the  closest  legal  analogies,  in  support  of  tlie  position,  I 

that  the  funds  of  a  corporate  bank  are  held  by  the  corporation,  as 
trustee  for  the  benefit  of  both  stockliolders  and  crediton.  The 
truth  of  the  position  seems  to  me  to  resuk  most  clearly  from  tlie 
very  nature  of  corporate  funds,  and  from  the  known  duties  of  the 
directors  in  relation  thereto.  What  are  the  purposes,  to  which,  in 
legal  contemplation,  these  funds  are  to  be  devoted  ?  ^i*be  ultimate 
ends  are  few  and  simple.  The  funds  are  to  be  operated  on,  with  a 
view  to  the  interest  of  those  who  placed  them  there  ;  and  if,  in  thb 
process,  debts  are  contracted  by  the  bank,  it  follows,  as  a  clear 
legal  consequence,  that  those  funds  stand  exclusively  pledged  for 
their  payment.  From  what  other  source  is  payment  to  be  obtained  ? 
The  private  property  of  the  stockholders  is  not  liable ;  nor  is  there, 
in  this  respect,  any  individual  responsibility  on  the  part  of  the  direc- 
tors. It  follows,  then,  that  the  only  source  to  which  they  can  k>ok, 
or  to  which  they  have  a  right  to  look,  is  the  corporate  property  in 
the  hands  of  the  directors.  I'hat  fund,  tlien,  must  be  considered  as 
a  special  fund,  set  apart  by  law,  in  lieu  of  the  private  property  of 
the  corporators,  as  trust  fundy  for  the  payment  of  the  debts  of  the 
corporation.  Suppose  a  private  person  places  in  the  hands  of  an- 
other a  portion  of  his  property  for  the  benefit  of  his  creditors,  gen- 
erally, would  they  not  be  entitled  to  share  equally  in  the  fund  ? 

Now,  when  and  under  what  circumstances  does  property  become 
impressed  with  a  trust  character  ?  I  answer,  whenever  it  is  de- 
voted, by  private  conUTict,  or  by  operation  of  law,  to  special  pur^ 
poses,  to  be  held  for  the  use  of  particular  persons.  It  must,  thence- 
forth, be  held  in  trust,  to  subserve  the  ends  to  which  it  is  appointed. 
If  the  directors  of  a  bank  are  to  be  regarded  as  holding  the  bank 
property,  with  an  absolute  right  of  disposition,  they  may  transfer  it 
to  whom  they  please,  with  or  without  notice  of  its  corporate  char- 
acter, freed  from  all  claim  on  tiie  part  of  creditors.  And  this  is  the 
doctrine  of  Mr.  Chief  Justice  Hosmer.  What  remedy,  then,  have 
the  creditors  ?  They  cannot  reach  the  property  in  the  hands  of  the 
purchaser,  -^they  cannot  make  the  stockholders  liable  ;  and,  surelyi 
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the  directors  are  not  responsible  for  tlie  exercise  of  ,a  plain  legal 
right.  The  creditors,  then,  according  to  Mr.  Chief  Justice  Hos- 
iner,  have  no  other  security,  than  the  naked  faith  of  a  corporation. 
Experience  has  shown  us,  tiiat  this  is  a  doubtful  capital,  —  not 
always  to  be  trusted.  Is  this  the  only  security,  which  the  legisla- 
ture intended  to  give  those  wtio  might  be  luckless  enougfi  to  take 
bank  bills,  tinder  the  delusive  notion,  that  the  corporate  property 
of  the  banks  was  pledged  for  their  redemption  ?  I  think  not. 
These^biUs  are  usually  received  upon  the  faith,  and  with  the  knowl- 
edge, that  there  is  no  other  fund,  except  the  corporate  property  of 
the  bank,  provided  for  their  redemption  ;  and  it  would  be  a  fraud  on 
tbe  public  to  hold,  that  this  property  was  not  irrevocably  committed 
to  that  purpose.  The  remedy  for  these  evils  is,  to  bold  that  the 
bank  property  lias  an  equity  attached  to  it,  in  favor  of  creditors, 
which  cannot  be  defeated  by  an  arbitrary  transfer  tiiereof.  But  to 
show  more  clearly  that  a  trust  exists,  in  such  cases,  for  the  benefit 
of  creditors,  I  inquire  in  what  right,  and  to  what  use,  do  the  direc- 
tors or  corporation  liold  such  funds  ?  It  is  clear  that  they  do  not 
bold  thero  in  their  own  right,  and  for  their  own  use.  I  am  told  by 
Mr.  Chief  Justice  Hosmer,  that  they  hold  in  trust  for  the  benefit  of 
stockholders.  This  is  true  ;  but  there  must  be  some  other  trust  in 
the  case  ;  because,  if  the  stockholders  are  the  exclusive  beneficia- 
ries, they  would  have  a  right  to  withdraw,  at  any  time,  the  whole 
funds  of  the  bank,  without  reference  to  the  claims  of  any  one  else. 
But  all  will  admit,  this  cannot  be  done  ;  they  can  only  withdraw 
such  portion  of  the  capital  stock  and  profits  as  may  remain,  after 
paying  all  the  debts  of  the  copporation.  It  thus  appears,  that,  al- 
though the  directors,  or  corporation,  are  trustees  for  stockholders, 
they  are  also  trustees  for  the  creditors,  who  have  a  prior  and  para- 
mount equity.  Mr.  Chief  Justice  Hosmer  held,  that  it  might  as 
well  be  maintained  that  the  property  of  every  insolvent  debtor  was 
a  trust  fund,  for  the  benefit  of  his  creditors.  To  my  understanding, 
there  is  not  the  remotest  analogy,  in  fact  or  in  law.  I'he  creditor 
of  a  private  person  has  recourse  to  his  whole  property.  Tbe  cred- 
itor of  a  corporation  has  no  recourse,  except  to  the  corporate  funds  ; 
tbe  private  property  of  the  corporators  cannot  b^  reached.  The 
csadiior  of  ao  individual  debtor  has  not  only  a  claim  upon  his  pres* 
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ent  property,  but,  when  that  is  exhausted,  he  has  stiH  a  claim  upon 
bis  productive  industry,  in  the  shape  of  future  acquisitions  of  prop- 
erty.  The  creditor  of  a  bank,  when  he  has  exhausted  all  its  cor- 
porate property,  has  no  other  recourse  whatever,  whether  his  debt 
be  all  paid  or  not.  A  private  debtor  has  the  absolute  right  in  his 
property,  and  before  any  lien  intervenes  in  favor  of  bis  creditor,  h$ 
may  dispose  of  it,  whenever  and  to  whomsoever  be  pleases.  A 
corporation  has  but  the  naked,  legal  title  in  the  corporate  property, 
which  cannot  be  aliened  at  pleasure,  except  it  be  subject  to  ihe 
trusts  implied  by  law. 

This  question  was  examined  by  Judge  Story,  in  the  case  of 
Wood  V.  Dummer  (3  Mason^s  Rep.  311),  and  after  reasoning 
upon  the  subject  with  his  usual  clearness  and  ability,  he  says ; 
'*  To  me  this  point  appears  so  plain  upon  principles  of  law,  as 
well  as  common  sense,  that  I  cannot  be  brought  into  any  doubt, 
that  the  charters  of  our  banks  make  the  capital  stock  a  trust  fund 
for  the  payment  of  all  the  debts  of  the  corporation.  The  bill- 
holders  and  other  creditors,  have  the  first  claim  upon  it ;  and  the 
stockholders  have  no  rights,  until  all  the  other  creditors  are  satis- 
fied." He  then  adds.  ^'  If  the  capital  stock  is  a  trust  fund,  then 
it  may  be  followed  into  the  hands  of  any  person  having  notice  of 
the  trust  attaching  to  it."  And  he  cites  Fast  v.  OratU^  15  Mass. 
Rep.  505,  517,  522  ;  and  Spear  v.  Grant,  16  Mass.  Rep.  9,  15, 
as  cases  in  support  of  that  view.  The  case  of  Mumma  v.  The 
Potomac  Company  (8  Peters,  Rep.  286)  recognizes  the  same 
principles.  It  was  there  held,  that  the  creditors  of  a  dissolved 
corporation  may  enforce  their  claims  against  any  property  which 
had  not  passed  into  the  hands  of  a  bona  fide  purchaser.  Thus 
clearly  holding  the  corporate  property,  afi^ected  with  a  trust,  for  the 
benefit  of  creditors  ;  because,  if  the  trust  did  not  exist  during  the 
existence  of  the  corporation,  it  evidently  did  not  arise  out  of  the 
mere  act  of  its  dissolution.  2  Story's  Eq.  499.  I  think  it  will 
thus  appear,  that  Mr.  Chief  Justice  Hosmer  bad  not  sufficiently 
considered  the  point,  when  he  pronounced  tlial  the  idea  of  a  trust 
in  such  cases,  had  nothing  in  principle,  cases,  or  analogy,  to  support 
it.  If  then  it  b^  true,  that  the  funds  of  a  corporate  bank  are  a 
trust  fund,  primarily  for  the  benefit  of  its  creditors,  k  follows  ibat 
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each  and  every  creditor  has  an  equal  claim  upon  it,  and  that  it  is 
not  competent  for  the  corporation  to  defeat  tbat  right  of  equality, 
by  making  an  assignment  in  favor  of  one  class  of  creditors  and  to 
the  exclusion  of  another.  It  is  admitted,  that  where  properly  is 
conveyed  by  a  private  individual,  for  the  payment  of  debts  gener- 
ally, no  preference  can  be  given  to  one  creditor  over  another  ;  that 
the  Aind  so  conveyed  constitutes  equitable  assets,  and  must  be 
distributed  ratably  among  all  the  creditors.  If  a  fimd  becomes 
pledged  by  operation  of  law,  for  the  payment  of  debu  generally, 
it  is  difficult  to  see  why  the  same  principle  of  equality  should  not 
be  preserved  in  its  distribution,  with  that  which  it  is  admitted  must 
obtain^  where  the  trust  is  created  by  the  express  appointment  of 
the  grantor.  The  ground  upon  which  all  the  cases  place  the  right 
of  a  private  debtor,  to  prefer  one  of  his  creditors  to  another,  is 
ki$  aUolule  dumiman  over  his  own  properly,  and  his  unrestricted 
righi  of  alUnalian.  This  reason  has  no  application  to  a  mere 
corporation.  They  have  neither  the  absolute  right  in  the  property 
itself,  Dor,  as  we  have  seen,  the  unrestricted  right  of  alienation ; 
tliey  hold  in  the  right  of  others,  and  to  particular  uses.  The  right 
of  alienation,  is  therefore  necessarily  restricted  to  ibe  uses  to  which 
the  property  is  legally  devoted.  If  then  the  reason,  which  applies 
ID  the  one  case,  does  not  apply  to  the  other,  so  neither  does  the 
law  which  follows  it ;  eeesatUe  ratione  eessat  et  lex  ipsa.  I  think 
thb  right  of  giving  preferences  so  liable  to  abuse,  so  capable  of 
being  used  for  fraudulent  purposes,  and  so  opposed  to  the  spirit  of 
equal  justice,  has  been  already  carried  as  far  as  the  spirit  of  an 
enlightened  jurisprudence  can  sanction.  The  absolute  right  of 
property  in  a  private  debtor,  carries  with  it  an  unrestricted  right 
of  disposal,  which  it  may  be  impracticable  for  the  courts  to  restrain, 
or  modily,  without  infringing  upon  the  law  of  private  property  ; 
ha  therefore  may  be  left  free  to  build  up  one,  and  put  down 
another  of  his  creditors,  without  reference  to  the  justice  of  their 
claims.  But  even  the  existence  of  the  rule,  to  this  extent,  has 
been  deplored  by  many  distinguished  jurists.  Chancellor  Kent, 
while  be  admits  it  to  be  a  fixed  principle  of  law,  considered  that 
its  applicatioD  should  be  watched  with  jealousy,  ^nd  that  it  should 
not  bo  eiikirged  so  as  to  give  ^^  it  a  new  and  dangeroos  iacility." 
Biggs  V.  Murray^  2  Johns.  Ch.  578. 
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I  conceive,  that  to  extend  the  rule  to  a  banking  corporation, 
ivould  be  lo  enlarge  it,  and  give  it  that  **  new  and  dangerous  fa- 
cility" which  the  great  and  learned  Chancellor  said  should  be 
guarded  against,  with  watchful  jealousy.  Suppose  that  9  bank,  in 
failing  circumstances,  should  select  some  two  or  more  of  its  bill- 
holders,  and  assign  the  whole  of  its  assets  to  them,  leaving  all  ifae 
oflier  bill-holders  wholly  unprovided  for.  Would  not  such  an  act 
of  gross  injustice  and  partiality  shock  the  moral  sense  of  everj 
roan  in  the  community  ?  In  such  a  case,  there  is  not  even  the 
plausible  pretext,  which  is  sometimes  assigned,  as  a  reason,  for 
allowing  a  private  debtor  to  credit  such  a  preference  ;  to  wit :  that 
be  may  select  his  most  meritorious  creditors ;  because,  in  the  case 
which  I  have  supposed,  there  could  be  no  conceivable  distioctioo 
between  the  merits  of  the  claims  of  the  different  bill-holders.  And 
shall  we  admit  that  we  live  under  a  system  of  laws,  which  not  only 
tolerates  such  rank  injustice,  but  is  powerless  to  prevent  it.  I  ask 
when  and  where  was  the  law  established.^  Is  it  a  part  of  the 
common  law  ?  Is  the  rule  so  firmly  fixed  by  H  long  series  of 
adjudged  cases,  and  by  the  customs  and  approval  of  society,  as  to 
render  it  unsafe  and  unwise,  that  it  should  be  overturned  }  It  is 
indeed  the  law  of  the  Supreme  Court  of  Connecticut,  and  Arkan- 
sas ;  but  I  do  not  find  that  it  has  any  other  sanction  ;  and,  with  all 
my  respect  for  those  distinguished  tribunals,  I  must  be  {lermitted  to 
doubt  its  soundness,  its  morality,  and  its  policy. 

The  reason  which  led  to  the  establishment  of  the  rule,  has  no 
application  to  such  a  case.  The  corporation  is  the  creature  of 
legislative  will ;  it  has  no  such  general  powers,  or  rights  of  prop- 
erty, as  those  which  belong  to  a  private  citizen.  Its  powers 
are  limited  to  the  ends  for  which  it  was  instituted. 

The  cases  referred  to,  which  sustain  the  right  of  a  corporation 
to  create  such  a  preference,  say,  that  there  is  ^^  nothing  in  the 
charters  to  prohibit  it."  I  answer,  that  there  is  nothing  ra  the 
charter  which  grants  it ;  and  that  the  courts  will  not,  by  construc- 
tion, impTy  a  power,  not  necessary  to  the  ends  of  its  insthution, 
which  it  is  admitted  may  be  productive  of  both  fraud  and  injustice. 
Public  policy,  aad  the  principles  of  equal  justice,  require  tliat  the 
property  of  a  debtor  shall  be  equally  devoted  to  the  paynmit  of 
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his  creditors,  where  the  rule  can  be  enforced,  without  infringing 
apon  the  laws  of  private  property.  No  such  infraction  is  involved 
in  applying  the  principle  to  corporations.  I  then  repeat,  that  I 
incline  to  die  opinion,  that  the  property  of  a  corporation  should 
be  regarded  as  an  equitable  fund,  so  far,  at  least,  as  to  preserve 
the  principle  of  equality  among  its  creditors.  But  I  find  it  unne- 
cessary to  express  a  decided  opinion  upon  this  point ;  because  after 
iiiU  reflection,  I  am  satisfied,  that  the  assignment,  in  this  case,  is 
not  liable  to  the  objection  of  giving  a  preference,  at  least,  in  the 
odious  sense  in  which  it  is  usually  found  in  such  assignments. 
It  is  true,  that  the  loan  for  completing  the  railroad  is  to  be  first 
paid  ;  but  the  assignment  contemplates  a  full  payment  afteruardsj 
to  all  the  other  creditors,  equally  with  those  who  might  become 
socb,  through  the  medium  of  the  intended  loan.  This  case,  there- 
fore, bears  no  analogy,  in  principle,  to  the  cases  usually  found  upon 
the  subject ;  ordinarily,  the  fund  assigned  for  distribution,  is  limited 
and  circumscribed  to  the  amount  of  property  the  assignor  then  has; 
and  the  postponed  creditors  are  left  to  take  such  fractional  parts  of 
their  debts,  as  they  can  get  out  of  the  fragments  that  may  remain, 
after  paying  off  preferred  creditors.  But  here  an  unlimited  and 
continually  increasing  fund  is  indefinitely  assigned,  until,  by  its 
annual  accumulations,  the  whole  number  of  creditors  may  be  fully 
paid.  No  one  creditor  is  asked  to  compound  his  debt,  by  accept- 
ing less  than  its  full  amount,  as  a  condition  to  his  participation  in 
the  fund.  No  release  is  stipulated  for,  until  full  payment  is  made. 
The  accruing  profits  of  the  railroad  stand  pledged  from  year  to 
year,  until  all  the  creditors  are  satisfied.  I  pass  next  to  the  con- 
sideration of  the  objections,  which  are  alleged  to  exbt  on  the  face 
of  the  assignment  itself.  Prefatory  to  thb,  it  may  be  stated,  that 
fe  is  essential  to  the  validity  of  this  species  of  conveyance,  that  the 
assignor  shall  part,  absolutely  and  irrevocably,  with  all  title  to  the 
I»operty ;  and  all  authority  and  control  over  it ;  free  firom  all  con- 
ditioDs  and  restrictions,  that  will  unnecessarify^  delay,  and  em- 
bamss  the  rights  of  creditors.  There  mast  be  no  reservation  out 
of  tba  property  for  his  benefit,  unless  it  be  the  surplus,  after  all  the 
debts  are  paid  ;  nor  any  authority  to  control  or  direct  the  assignees 
in  die  execution  of  the  trust ;  and  all  the  uses  roust  be  clearly  and 
VOL.  I.  32 
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explicitly  declared.  Where  the  assignment  is  obnoxioos  to  any  of 
these  objections,  it  will  be  declared  void.  1.  The  first  and  leading 
objection  urged  by  counsel,  is  the  provision  which  authorizes  the 
assignees  to  borrow  two  hundred  and  fifty  thousand  dollars,  on  the 
credit  of  the  bank,  for  the  purpose  of  completing  the  railroad. 
It  is  insisted  that  this  is  virtually  a  reservation  to  the  use  of  the 
corporation,  of  the  amount  to  be  borrowed,  because  it  was  to  be 
vested  in  the  railroad,  which  is  still  the  property  of  the  corpora- 
tion. 

The  deed  recites,  that  the  bank  was  in  a  condition  wbich  ren- 
dered it  necessary  and  proper,  that  it  should  make  an  assigpment 
for  the  benefit  of  its  creditors.  It  also  shows  that  a  portion  of  its 
assets  consisted  in  the  railroad,  which  was  then  in  an  unfinished 
condition,  and  which  it  bad  not  the  ability  to  complete  for  the  want 
of  funds.  The  bank  was  bound,  in  good  faith,  to  make  the  road, 
as  well  as  its  other  assets,  tributary  to  the  payment  of  its  debts* 
If  the  railroad  had  been  left  altogether  exempt  from  any  charge^ 
on  account  of  the  debts,  this  might  well  have  subjected  it  to  the 
charge  of  fraud  ;  because  I  infer,  that  that  was  in  reality  the  most 
valuable  item  in  its  assets.  It  is  evident,  from  the  history  of  bank- 
ing in  this  State,  about  that  time,  and  since,  that  no  further  profits 
could  be  anticipated  from  the  bank  itself.  The  only  means,  there- 
fore, left  it  for  increasing  its  ability  to  pay  its  debts,  was  the  com- 
pletion of  the  railroad,  and  the  appropriation  of  its  subsequent 
profits  to  that  purpose. 

But  how  was  the  railroad  to  be  made  available  in  the  payment 
of  debts  ?  It  was  then  not  more  than  half  completed,  and  was  not, 
therefore,  in  a  condition  to  make  any  profit ;  4f  abandoned  at  that 
time,  it  would  prove  a  total  loss  to  the  company,  of  the  large 
amount  which  had  been  already  expended  on  it ;  and  have  tbui 
diminished,  if  not  totally  destroyed,  its  ability  to  meet  the  demands 
of  its  creditors.  Only  about  twelve  months  of  the  time,  within 
which  the  road  was  to  be  completed^  then  remained  ;  and,  by  the 
express  terms  of  the  charter,  it  was  to  become  null  and  void,  if  the 
road  was  not  finished  within  that  time.  If  a  forfeiture  of  the 
charter  whs  suffered,  not  only  the  raikoad  "would  be  lost,  but  the 
bank  would  have  been  disabled  from  realizing  the  other  portico  of 
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its  assets,  which  were  assigned.  A  large  portion  of  the  assets 
consisted  in  outstanding  debts  due  the  bank  ;  if  the  charter  bad 
been  forfeited,  these  debts,  upon  well  settled  principles  of  law, 
i^ould  all  have  been  extinguished.  The  real  estate  of  the  bank 
would  have  reverted  back  to  the  original  grantors  ;  and  the  personal 
estate  have  vested  in  the  government.  2  Kent's  Com.  307. 
Injurious  and  destructive  to  all  parties  concerned  as  these  conse- 
quences would  have  been,  yet  they  would  inevitpbly  have  followed 
a  forfeiture  of  the  charter ;  because  there  b  no  provision  in  the 
charter,  nor  in  the  general  laws  of  the  land,  guarding  against  such 
a  result.  It  would  seem  then,  that,  in  order  to  save  anything  for 
eitfaer  the  corporation  or  its  creditors,  it  was  indispensable  that  the 
railroad  should  be  completed.  But  how  was  this  to  be  done  ? 
The  bank  had  not  the  means.  It  could  only  b^  accomplished  by 
the  means  resorted  to.  If  an  assignment  be  otherwise  free  from 
the  irafjiiitation  of  fraud,  it  is  not  vitiated,  by  being  made  in  part  to 
secure  anticipated  advances ;  and  especially  where  those  advances 
are  intended  to  be  in  aid  of  the  general  purposes  of  the  assign- 
ment. It  is  difficult  to  see  upon  what  ground  creditors  could 
object  to  such  a  provision,  where  its  tendepcy  would  be  to  increase 
the  fund  assigned  for  their  benefit.  In  the  case  of  the  United 
States  V.  Hooe  (3  Cranch,  73),  the  Court  say,  '^  It  is  not  in  itself. 
exceptional,  that  properly  should  be  bound  for  future  advances. 
It  may  indeed  be  converted  to  improper  purposes,  but  it  is  not 
positively  inadmissible."  The  same  doctrine  is  recognized  in  the 
case  of  Hendricki  v.  Robinson^  2  tlohn.  Ch.  Rep.  2S3.  It  is 
true,  it  was  held  in  the  case  of  Barney  v.  Hempstead  (7  Paige's 
Rep.  568),  that  if  an  assignment  of  this  character  provides  for 
ibe  payment  of  future  advances  to  the  assignor,  or  to  the 
asaigDees  for  his  benefit,  out  of  the  .property  assigned,  in  preference 
to  the  then  existing  creditors,  such  assignment  is  void  as  against 
such  creditors.  But  the  reason  upon  which  that  decision  is  founded, 
viz.,  that  such  {irovision  was  for  the  benefit  of  the  assignor,  at  the 
expense  and  to  the  prejudice  of  his  existing  creditors,  has  no  ap- 
plication to  the  case  before  me.  I  think  I  have  already  shown 
that,  in  this  case,  the  contemplated  advances,  so  far  from  prejudi- 
dug,  or  subtracting  from  the  fund  assigned,  is,  b  reality,  calculated 
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to  augment  it,  and  thus  redound  to  the  benefit  of  the  creditors 
themselves.  But  if  this  provision  is  to  be  regarded  as  a  strict 
reservation,  yet  the  deed  contemplates,  and  provides  for  the  pay- 
ment of  all  the  debts  of  the  corporation,  before  there  can  be  any 
resulting  use  in  its  favor,  in  regard  to  the  road  ;  and  it  is  clear, 
upon  principle,  that  an  assignor,  in  such  cases,  may  rightfully,  and 
honestly  reserve  to  himself,  any  surplus  that  may  remain,  after  the 
payment  of  all  debts ;  because  the  creditors  can  then  have  no 
concern  whatever  with  such  surplus  ;  and  such  a  reservation  is 
nothing  more  than  what  would  result  from  the  operation  of  the 
law  itself.  Halcey  v.  Whitney^  4  Mason's  Rep.  206.  In  all 
the  cases  to  which  I  have  been  able  to  refer,  where  assignments 
have  been  held  void  on  account  of  some  reservation  therein,  it  will 
be  found  that  they  turned  upon  the  fact,  that  the  reservation  in  favor 
of  the  debtor  was  absolute  and  unconditional,  without  regard  to  the 
question,  whether  all  his  debts  were  paid  or  not.  Burd  v.  Fitz* 
ftmmofw,  4  Dallas,  76  ;  Jlustin  v.  BeU,  20  John.  Rep.  442 ; 
Harris  v.  Sumner,  2  Pick.  Rep.  129  ;  Staving  v.  BrifUurhoofy 
5  John.  Ch.  329.  In  all  these  cases,  the  vice  seems  to  have  con- 
sisted in  the  provisions  by  which  the  debtor  reserved  to  himself 
rights  in  and  authority  over  the  property  assigned,  which  might  be 
so  exercised,  as  to  be  destructive  to  the  interest  of  the  creditors, 
for  whose  benefit  the  assignments  professed  to  be  made.  2.  The 
next  objection  to  the  validity  of  this  assignment,  is,  that  it  trans- 
fers to  the  assignees  the  power  of  managing  and  controlling  the 
railroad.  It  is  said  that  the  'management  of  the  road  is  an  act  of 
corporate  power,  which  can  only  be  exercised  by  the  corporation 
itself,  and  cannot  be  delegated  to  others.  To  this  it  may  be 
replied,  that  a  corporation  can  only  act  through  the  intervention 
of  agents  ;  the  corporation  itself  is  a  mere  artificial  or  ideal  per- 
son, having  neither  volition  nor  action.  And  I  apprehend  that  it 
may  be  laid  down  as  a  general  rule,  that  a  corporation  may  appoint 
any  one,  for  the  doing  of  any  act,  the  performance  of  which 
is  not  expressly  or  necessarily  limited,  by  the  terms  of  the  charter, 
to  the  directors  or  other  officers  of  the  institution.  Angell  and 
Ames  on  Corp.  121,  149.  An  illustration  of  this  rule  is  found 
in  the  case  of  Ridgtoay  v,    The  Farmers  Bank,    12   Serg,   t 
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Rawle,  Rep.  265«  It  was  there  held,  that  the  directors  bad  power  to 
authorize  the  president  and  cashier  to  borrow  money  for  the  use 
of  tbe  bank.  Here  the  corporation  could  not  assign  the  railroad 
itself,  because  that  is  a  mere  franchiH^  and  is  not  in  its  nature 
assignable ;  the  profits  of  the  road  was  the  only  thing  in  connection 
with  it,  which  could  be  assigned,  or  which  wu  actually  assigned. 
There  was,  therefore,  an  obvious  propriety  in  giving  to  the  as* 
signees,  temporarily,  the  control  of  the  road,  with  a  view  to  its 
completion,  and  the  receipt  and  application  of  its  profits  to  the 
payment  of  debts.  In  tbe  management  of  the  road^  they  were  the 
mere  agents  of  tbe  corporation,  and  I  do  not  see  how  the  leading 
objects  of  the  assignment  could  have  been  accomplished  in  any 
other  form.  In.  the  case  of  Cunningham  v.  Freebem  (11  Wend. 
Rep.  240),  the  subject  of  the  assignment  was  an  iron  foundry,  and 
the  assignee  was  clothed  with  power  to  keep  the  establishment  in 
operation  ;  and  to  work  up,  and  sell,  the  unmanufactured  articles 
then  on  hand.  Justice  Nelson,  referring  to  this  feature  of  the 
case,  says  :  *'  In  all  this  I  can  perceive  no  violation  of  law,  or 
of  honesty  and  fiiimess.  It  was  a  kind  of  property  not  readily 
convertible  into  money,  and  valuable  only  in  tbe  business  in  which 
it  had  been  employed  ;  and  we  cannot  say  that  provision  in  the 
assignment  was  injudicious,  much  less  illegal."  The  case  of 
De  Fhrresi  v.  Baean,  2  Conn.  Rep.  633,  is  an  authority  to  the 
same  point.  By  the  17th  sec.  of  the  bank  charter,  in  tbe  case 
before  me,  it  is  provided  that  a  committee  of  stockholders  shall 
be  tbe  superintendents  of  the  railroad.  Even  if  this  provision  has 
any  bearing  upon  the  question  before  me,  still  it  does  not  appear 
bat  what  these  assignees  are  such  stockholders,  and,  if  so,  their 
appointment  would  be  within  the  letter  of  the  charter.  But  sup* 
pose  the  directors  had  no  power  to  constitute  the  assignees  their 
agents,  with  a  view  to  the  control  of  the  road,  and  the  receipt  of 
tbe  profits  thereof ;  can  the  validity  of  the  act  be  called  in  ques- 
tion in  this  manner  ?  Is  it  not  a  matter  wholly  between  the  direc-* 
tors  and  the  stockholders,  or  between  tbe  stockholders  and  tbe 
govenunent,  as  a  question  of  violation  of  tbe  charter  ?  If  the 
stockholders  have  tacitly  ratified  it  by  their  acquiescence,  and  tbe 
State  has  not  elected  to  regard  it  as  a  violation  of  their  charter, 
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can  the  validity  of  the  act  be  questioned  by  aootber  persoa  ?  I 
think  it  cannot.  And  this  I  understand  to  have  been  the  opiqiQi)  of 
the  Supreme  Court  of  the  United  States,  as  expresaed  in  13 
Wheaton's  Rep.  89,  in  which  the  Court  adopt  the  ruk  «s  de- 
clared in  the  Bf^nk  of  the  J^orthfim  Libtrtiei  v.  Crenon^  12  Seig. 
&  Rawie,  306.  I  consider  it  as  a  mere  question,  whether  the  cor- 
poration has  exceeded  iis  powers,  or  not,  and  that  cannot  be 
inquired  into,  either  in  this  form,  or  at  the  instance  of  these  defend- 
ants. Siioer  Lake  Bank  v.  Jfarth^  4  John.  Cb.  Rep.  370 ; 
3  Rand.  Rep.  136. 

3.  Another  objection  to  this  assignment,  is,  that  the  directors  have 
reserved  the  power  to  appoint  new  trustees,  to  fill  any  vacancy  that 
may  occur  by  death  or  otherwise  ;  and  the  case  of  Riggs  v.  Mwrr 
rayy  2  John.  Ch.  Rep.,  is  relied  on  as  an  authority  in  support  of 
this  objection.  It  is  true,  that  the  reservation  by  the  grantors  in  the 
deed,  of  the  power  to  remove  and  appoint  other  trustees,  was  one 
of  the  features  upon  which  that  assignment  was  declared  fraudulent 
and  void.  But  ti)e  leading  view,  in  that  case,  was  the  reservation 
of  power  io  revoke^  aUer,and  vary  the  trusts  which  were  declared  io 
the  deed.  The  reservation,  in  that  case,  was  not  merely  a  power 
to  appoint  new  trustees,  when  accident  or  design  should  create  t 
vacancy;  but  a  power  to  remove^  at  pleasure^  those  already  ap- 
pointed ;  thus  retaining  a  control  over  the  trustees,  and  holding  them 
in  obedience  to  the  will  of  the  grantors  :  and  this  was  jusdy  consid- 
ered as  equivalent  to  a  power  on  their  part  to  control  and  direct  the 
administration  of  the  whole  trust-fund.  It  may  be  readily  admitted, 
that  such  a  provision  is  wholly  inconsistent  with  the  very  nature  and 
purposes  of  such  an  assignment :  to  be  effectual,  it  must  divest  the 
grantor  of  all  control  or  authority  over  the  property  assigned  ;  hav- 
ing parted  with  the  title,  he  must  also  part  with  all  dominion  and 
control  over  it.  In  this  case,  the  power  to  appoint  a  new  trustee  to 
fill  any  vacancy  that  might  occur,  seems  to  have  been  solely  and 
simply  intended  to  keep  the  trust  alive,  and  in  active  operation.  It 
is  expressly  stipulated,  that  the  failure  of  the  board  of  directors  to 
make  such  an  appointment,  shall  in  nowise  affect  the  trust  itself; 
and  that,  in  such  event,  the  appointment  shall  be  made  by  the  court 
of  chancery.     And  it  is  expressly  provided,  that  the  directors  shall 
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not  hive  the  power  td  idiety  change^,  fAodify^  or  revoke  the  trusts 
there  dechred. 

4.  Il  is  sext  misled  9  that  the  deed  is  void,  because  it  locks  up 
the  property  of  the  graDt<)r  for  an  unreasonable  time,  before  any 
paysient  or  distfihulion  can  take  place.  What  is  a  reasonable  time, 
in  such  cases,  must  depend  upod  the  nature  and  circumstances  of 
each  panicolar  case.  What  would  be  reasonable  and  proper  in  one 
case,  isight  be  tittedly  unreasonable  and  improper  in  another.  Too 
limited  «  period  of  action  under  the  assignment,  may  be  as  strong 
evidence  of  fraud,  as  one  which  is  too  extended.  The  time  must 
alwayt(  be  regulated  by  the  nature  atid  character  of  the  property  as- 
signed ;  and  the  time  necessary  to  collect  and  convert  it  into  money. 
Regard  iDust  also  be  had  to  the  number  and  distance  at  which  credit- 
ors foay  be  placed.  For  instance,  an  assignment  to  a  trustee  in  this 
State,  Krokii^  the  lime  for  creditors  to  file  their  claims  to  thirty 
days,  wouid  be  clearly  fraudulent  against  creditors  residing  in  Lon- 
don. On  the  other  hand,  an  assignment  extending  the  time  to  twelve 
months,  where  ail  the  creditors  reside  in  the  neighborhood,  would 
be  e^iually  frauduleDt,  unless,  from  the  nature  of  the  property  as- 
signed^ it  could  not  be  put  in  a  shape  for  distribution  at  an  earlier 
period.  Applying  these  principles  to  the  case  before  me,  I  do  not 
think  that  the  time  giv^i  is  an  objection  to  the  validity  of  the  as- 
sigenient.  Mack  of  the  property  assigned  consisted  in  debts  due 
the  hank  from  persons  widely  scattered  over  the  country  ;  and 
mvch  time  would  necessarily  be  consumed  in  arranging,  collecting, 
or  securing  these  liabilities.  It  is,  moreover,  evident,  that  a  large 
poftioB  of  the  creditors  were  those  who  held  the  checks,  ceni6cate8 
of  deposit,  aad  bank  notes,  which  had  been  issued  by  the  corpora- 
tJOBi,  and  which  <nay  be  fairly  presumed  to  have  circulated  over  a 
wide  extent  of  country.  It  was,  therefore,  proper  that  full  time 
sbodd  be  given  to  this  class  of  creditors  to  come  in  under  the  deed. 

5.  A  fifth  objection  is,  that  the  assignees  are  clothed  with  power 
CO  compromise  with  the  debtors  of  the  bank.  To  determine  this 
poial,  it  is  necessary  to  look  to  the  circumstances  under  which  this 
diacretioD  was  delegated  ;  and  the  restrictions  under  which  it  is  to 
-be  exercised.  It  must  be  remembered,  that  the  assignment  was 
I  nt  a  period  of  great  peconiaiy  embarrassment  m  this  State, 
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and  that  failures  and  insolvencies  were  daily  occurring.  Under 
this  state  of  things,  it,  was  reasonable  to  suppose  that  many  of  the 
debts  due  the  bank,  which  were  assigned,  were  of  a  doubtful  char- 
acter, and  if  anything  could  be  saved  from  them  by  compromise, 
surely,  the  creditors  of  the  bank  cannot  complain  ;  and,  espe- 
cially, as  the  deed  expressly  requires  that  the  compromise  shall  be 
made  in  such  manner  and  upon  such  conditions,  as,  in  the  judg- 
ment of  the  trustees,  would  be  to  the  interest  of  the  creditors  of 
said  bank.  The  case  of  Graver  y.  Wakiman  (11  Wend.  Rep. 
187,  202)  is  supposed  to  be  an  authority  in  support  of  this  objection. 
I  do  not  so  understand  it.  There,  the  assignment  established  pref- 
erences among  different  classes  of  creditors,  and  gave  the  assignee 
the  power  of  compounding  with  any  one  or  more  of  the  creditors  of 
the  assignor,  still  having  regard  to  the  order  of  preference  estab- 
lished by  the  deed.  This  was  considered  as  clothing  the  assignee 
with  power  to  make  further  preferences  among  the  creditors,  and 
thus  produce  further  inequality  between  them  ;  because  he  might 
pay  more  to  one,  and  less  to  another,  than  they  would  be  really  en- 
titled to  under  the  deed,  according  as  he  might  operate  upon  the 
fears  of  the  one  or  the  hopes  of  the  other.  This,  as  I  understand 
it,  is  clearly  the  substance  of  the  decision  upon  that  feature  of  the 
assignment.  But  here,  the  assignees  are  authorized  to  compound, 
not  with  the  creditorsy  but  with  the  debtors  ;  and  then  only  with 
a  view  to  the  security  of  the  debt,  and  the  interest  of  the  creditors. 
6.  The  next  objection  is,  that  the  assignees  are  constituted  the 
joint  agents  of  both  the  corporation  and  the  creditors.  But  this 
joint  agency  only  extends  to  the  management  of  the  railroad  ;  and  I 
understand  it  to  mean,  that,  so  far  as  the  completion  and  manage- 
ment of  the  railroad  is  concerned,  they  are  to  be  regarded  as  the 
agents  of  the  corporation  ;  but  so  far  as  it  relates  to  the  receipt  and 
payment  of  the  profits  or  tolls  of  the  road,  they  are  to  be  considered 
as  the  agents  or  trustees  of  the  creditors.  The  corporation  was 
not  dissolved  by  the  act  of  assignment,  and  the  railroad,  being  a 
mere  franchise,  was  not  assignable  ;  nor  is  it  attempted  to  be  as- 
signed ;  it  still  remained  where  the  charter  placed  it  —  in  the  hands 
of  the  corporation  itself.  The  corporation  might,  therefore,  so  far 
as  the  construcdon  and  preservation  of  the  road  was  concerned, 
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make  tbe  assignees  accountable  to  tbem  as  their  agents.  That  this 
is  tbe  extent  of  tbe  agency  is  perfectly  clear ;  because,  so  far  as 
tbe 'control  and  administration  of  tbe  trust-fund  is  concerned,  the 
corporation  is  completely  excluded  from  all  power  and  authority 
whatever,  by  tbe  very  terms  of  the  assignment.  Tbe  idea  of  an 
agency  over  anything,  presupposes  a  power  and  authority  in  tbe 
person  creating  it.  But  here,  there  is  no  such  power  or  authority 
in  the  corporation,  so  far  as  the  leading  objects  of  the  assignment 
are  concerned.  Tbe  trusts  are  all  pointed  out  and  defined,  and  the 
trustees  are  the  sole  and  exclusive  agents  through  whom  they  are  to 
be  executed.  I  cannot,  then,  regard  this  provision  as  establishing 
an  authority  in  the  corporation  over  the  assignees,  in  the  discharge 
of  those  duties  which  relate  to  the  creditors. 

7.  The  next  objection  which  is  urged  against  the  validity  of  this 
assignment,  grows  out  of  the  provision  by  which  the  assignees  are 
prohibited  irom  paying  any^laim  except  a  particular  class  of  debts, 
unless  tbe  same  had  been  previously  pronounced  valid  by  tbe  board 
of  directors  ;  or  unless  its  validity  was  settled  by  suit,  or  determined 
by  arbitrators  to  be  chosen  by  tbe  creditors  and  the  assignees.  If 
tbe  power  of  determining,  finally  and  conclusively,  what  claims 
should  be  allowed,  had  been  reserved  to  the  board  of  directors 
alone,  I  could  have  no  hesitation  in  declaring  the  assignment  void. 
But,  subject  to  tbe  qualifications  under  which  their  agency  in  the 
matter  is  placed,  I  am  induced  to  regard  that  provision  as  a  mere 
salutary  precaution,  to  guard  against  any  imposition  being  practised 
upon  tbe  assignees  by  means  of  unjust  or  fraudulent  claims.  The 
trustees  could  not  be  presumed  to  be  familiar  with  tbe  nature  of  tbe 
claims  against  the  bank,  and  nothing  could  be  more  proper  than  that 
those  claims  should  be  subjected  to  such  scrutiny  as  would  prevent 
hooest  creditors  from  being  injured  bj  the  allowance  of  unjust  or 
dishonest  claims  ;  and  I  see  nothing  objectionable  in  the  mode 
pointed  out  for  that  purpose. 

8.  The  omission  to  annex  a  schedtile  of  tbe  property  assigned, 
is  also  made  an  objection  to  tbe  validity  of  this  assignmentr  The 
property  is  described  as  all  the  estate  pf  the  corporation,  whether 
real,  personal,  or  mixed,  and  all  the  stocks,  goods,  wares,  mercban- 
dise,  bills  receivable,  bonds,  notes,  book*9ccouots,  claims,  demands, 
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judgments,  and  cboses  in  action.  This,  I  think,  is  a  suflScient  gen* 
eral  description  of  the  property,  to  give  precise  inronnation  of  its 
nature  and  extent  by  reference  and  inquiry.  It  is  perfectly  compe- 
tent for  any  creditor  to  call  for  a  more  detailed  description  of  tbe 
property,  whenever  it  may  be  desired.  In  the  case  of  Cunnings- 
kam  y.  Fretbom  (I  Edw.  Ch.  Rep.  264),  it  was  objected  to  tbe 
validity  of  the  assignment,  that  there  were  no  schedules  annexed,  to 
show  the  particulars  of  the  property  assigned,  nor  tbe  names  of  the 
creditors.  But  it  was  held,  that  such  omissions  have  never  of  them- 
selves been  regarded  as  sufficient  to  avoid  an  assignment.  Id  the 
case  of  Hatch  ▼.  Smith  (5  Mass.  Rep.  42),  tbe  assignment  was 
assailed  upon  the  ground  of  tbe  want  of  a  particular  description  of 
tbe  property  conveyed  :  but  the  Court  said  the  description  was  suf- 
ficient ;  because,  upon  investigation,  every  particular  might  be  easily 
known.     Tbe  same  answer  applies  to  tbe  case  before  me. 

9.  A  ninth  objection  consists  in  tbe  covenant,  by  the  assignees, 
to  exhibit,  periodically,  a  statement  of  their  accounts  to  tbe  board 
of  directors.  This  is  supposed  to  be  incompatible  with  honesty 
and  fairness  in  the  assignment.  To  my  understanding,  nothing 
could  possibly  be  more  harmless  or  innocent  in  its  effect.  How 
an  occasional  inspection,  by  tbe  directors,  of  tbe  accounts  of  tbe 
assignees,  could  poison  and  contaminate  tbe  assignment  itself,  or 
how  it  could  be  construed  into  a  reservation  of  power  over  tbe  as* 
signees,  at  war  with  the  interest  of  the  creditors,  I  have  been  unable 
to  perceive.  It  is  to  be  remembered,  that  this  is  an  assignment  of 
all  the  disposable  property  belonging  to  the  corporation,  by  which, 
ultimately,  a  full  payment  of  all  its  debts  is  contemplated.  Nothing 
could  be  more  natural  or  proper,  therefore,  than  that  the  corpora* 
tion  should  require  to  be  advised,  as  tbe  execution  of  the  assigD- 
ment  progressed,  whether  there  was  a  prospect  that  any  surplus 
would  result  to  their  use,  after  the  payment  of  the  debts  ;  and, 
also,  when  they  might  resume  the  active  control  of  tbe  railroad, 
which  they  had  temporarily  parted  with,  to  the  assignees,  to  be  Iteld 
until,  by  the  aid  of  its  profits,  the  debts  might  be  extinguished. 
This  is  one  of  the  grounds  upon  which  the  Supreme  Cotirt  of 
Louisiana  decided  this  assignment  to  be  void.  I  have  not  before 
referred  to  that  opinion,  although  I  have  already  examkiad  ail  tbi 
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groands  upoa  which  it  seems  to  htve  turoed.  It  is  the  opinion  of 
a  civil  law  court,  not  very  familiar  with  our  system  of  jurispru- 
dence, by  which  the  validity  of  the  assignment  must  be  determined. 
It  is  evident,  at  all  events,  that  the  case  was  not  investigated  with 
ibe  ability  and  research  that  usually  characterize  the  decisions  of 
that  learned  court.  AH  the  features  of  the  assignment,  which  are 
supposed  10  be  objectionable,  are  thrown  together  in  close  array, 
and  the  court,  looking  to  their  combined  effect  upon  the  instrument, 
say  ibey  are  confirmed  ^^  in  the  opinion,  that  this  is  not  such  an  as** 
sipiiDent  of  property,  for  the  benefit  of  creditors,  as  would  be  held 
valid  by  the  laws  of  Mississippi."  It  would  certainly  have  been 
iDore  satisfactory,  if  the  several  objections,  which  are  there  crowded 
l(>getber,  and  from  which  a  general  conclusion  is  deduced,  had  been 
separately  examined,  and  tbeir  precise  bearing  upon  the  validity  of 
the  assignment  more  particularly  pointed  out. 

10.  The  last,  and  by  far  the  gravest  objection,  to  my  mind,  is 
the  provision,  in  the  deed,  which  requires  the  assignees  to  pay  all 
ibe  nec€tiary  expenses  of  the  president,  directors,  and  company 
of  the  bank,  in  the  management  of  the  corporation.  If  this  is  to 
be  understood  as  a  reservation  for  the  support  of  the  banking  part 
of  ibe  corporation,  in  contradistinction  from  the  expenses  necessary 
to  tbe  preservation  of  the  railroad,  it  will  be  difficult,  according  to 
adjudged  cases,  to  redeem  it  from  the  imputation  of  being  such  a 
reservation,  in  favor  of  the  assignor,  as  to  give  evidence  of  an  in- 
tentioa  to  hinder  and  delay  creditors,  unless  that  inference  is  repelled 
by  other  features  of  the  case.  And  if  this  be  its  true  character,  it 
most  be  regarded  as  a  destroying  vice,  tainting  and  affecting  tbe 
whole  instmtnent ;  ibr,  although  there  is  some  diversity  of  authority 
OD  this  latter  point,  I  consider  the  better  opinion  to  be,  that  where 
soeh  an  instrument  is  void  in  part,  it  is  void  in  tato.  Maekie  v. 
Csmit,'5  Cow.  Rep.  647  ;  Hy$lop  v.  Clark^  14  John.  Rep.  466  ; 
Atdm  v.  Bell^  20  John.  Rep.  449.  What,  then,  is  the  true  con- 
smictioo  of  this  reservation  ?  Tbe  counsel  for  tbe  complainant  in- 
sist, it  cam  only  mean  tbe  expenses  necessary  to  the  management 
aad  keeping  op  of  the  railroad  ;  because,  by  the  assignment,  the 
htimking  operation  ceased,  and  no  expenses  cooU  be  usesiftfrjjy  in« 
10  ibat  pardeular.     If  this  be  ^  true  intespretation,  tfa«t 
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provision  is  not  objectionable,  since  it  would  be  necessary  to  keep 
up  and  repair  tbe  road  in  order  to  keep  up  the  fund,  from  wbicli 
the  creditors  are,  in  part,  to  be  paid  ;  and  it  would,  therefore,  be 
rather  in  their  favor  than  at  their  expense.     This  coostniction  de- 
rives some  force  from  tbe  fact,  that  it  is  only  the  net  proceeds  of 
the  railroad  that  are  actually  assigned  to  the  trustees.      It  would 
seem,  therefore,  that  a  portion  of  the  gross  profits  are  left  to  be 
applied,  by  the  directory,  to  the  necessary  expenses  of  keeping  op 
the  road,  and  this  may  be  what  is  meant  by  ^^  ntceswary  expenses 
in  the  management  of  the  corporation ; "  but  it  is  by  no  means 
clear,  that  this  is  the  true  intention  of  that  clause.     But  suppose  it 
is  to  be  regarded  as  a  reservation  for  tbe  benefit  of  tbe  bank,  dis* 
tinct  from  the  road ;  still,  I  incline  to  think,  that,  looking  to  tbe 
whole  scope  of  the  assignment,  the  inference  of  fraud,  deducibie 
from  this  feature,  is  fully  repelled.     In  all  the  cases,  in  which  a 
reservation,  for  the  benefit  of  tbe  assignor,  has  been  held  to  avoid 
tbe  assignment,   it  will  be  found,  that  the  amount  of  the  fund  as- 
signed is  limited  and  fixed,  and  the  reservation  made  without  refer- 
ence  to  the  sufficiency  of  tbe  fund  to  satisfy  all  tbe  debts.     And 
this  doubtless  constitutes  the  great  blemish  in  all  such  cases  ;  be- 
cause, if  tbe  creditors  are  to  be  fully  paid,  notwithstanding  such  a 
reservation,  they  cannot  complain  on  that  account     It  is  the  /oet, 
that  such  a  reservation  hinders  and  defrauds  them  of  their  full  and 
just  demands,  that  renders  it  void.     If,  then,  the  reservation  has 
not  that  tendency,  so  neither  should  it  have  that  effect     Haleey  ▼. 
Wkilney,  4  Mason's  Rep.  206.     But  what  is  the  nature,  in  this 
particular,  of  the  assignment  before  me  ?    It  is  not  merely  an  as- 
signment of  a  limited  and  definite  amount  of  property  ;  but,  in 
addition  to  the  property  specified,  there  is  an  indefinite  assignment 
of  the  annually-accruing  profits  of  the  railroad,  to  be  successively 
applied  to  tbe  payment,  not  of  a  part,  but  to  the  wbol6,  of  the 
debts  ;  and,  from  anything  that  now  appears  to  me,  I  must  presume 
that  the  fund  assigned  is  sufiicient,  or  will  prove  so,  to  accomplbh 
that  purpose.    It  is  not,  then,  a  reservation  in  favor  of  the  assignor, 
whether  all  the  debts  are  paid  or  not.     The  reason,  therefor^, 
which  is  usually  urged  against  such  reservations,  would  seem  not  to 
apply.     I  think  it  is  not  sufficient,  to  say  that  this  resanration 
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protract  the  period  within  which  the  creditors  can  be  paid,  because 
all  assignments  of  this  character  tend,  necessarily,  to  some  extent, 
to  dehy  creditors  in  the  assertion  of  their  claims  ;  but  there  must 
be  a  fratidtilent  intent  manifested  to  produce  such  delay. 

From  this  view  of  the  reservation  in  question,  I  think  it  is  not, 
of  itself,  such  evidence  of  fraud  as  should  induce  me  to  declare  the 
•saignment  void  on  its  face.  If,  when  the  case  comes  to  be  ex- 
amined upon  its  facts,  I  should  find  that  the  inference  of  fraud, 
arising  from  this  feature  of  the  case,  is  not  repelled  by  other  pro- 
visions, and  it  should  turn  out  that  it  was  intended  to  include  a 
salary  to  the  president,  cashier,  and  other  officers,  a  different 
opinion  may  be  pronounced* 

I  have  now  examined  all  the  objections  to  this  assignment. 
I  have  been  fully  impressed,  at  every  step,  with  the  difficulty  and 
importance  of  the  case.  Many  of  its  features  are  without  prece- 
dent, and  call  for  a  new  application  of  principles.  It  pointed,  to  a 
great  extent,  along  an  untrodden  path ;  and,  although  I  have  be- 
stowed upon  it  fbe  most  patient  and  earnest  consideration,  I  cannot 
say  that  I  am  entirely  free  from  doubt  as  to  the  correctness  of  all 
the  conclusions  upon  the  various  points  which  I  have  decided  ;  and 
I  shall  hence  be  gratified  to  see  it  transferred  to  a  higher  tribunal, 
where  roy  views  may  be  either  sustained,  or  my  erron  corrected. 

Lei  the  demurrer  be  overruled. 
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DECEMBER  TERM,  1843. 
Claudius  Gibson's  Heirs  v.  Sterlino  Niblett»  et  aL 

O.  O.  boof  ht  sItTes  of  N.,  which  were  introduced  into  this  9tmte,  nnd  sold  in  riolatioa 
cC  kv ;  and,  to  aeoirt  tho  pnyrhnop-popcy,  ezrcoted  m  deed  of  tniot  ob  luad ;  tad 
aAerwards  sold  the  land  to  C.  G.,  wliich  was  again  sold  under  the  deed  of  trust  to  N.., 
at  which  sale  also  C.  G.  became  the  porchaser,  and  executed  bis  notes  to  N.,  for  the 
porchaao-iDooey,  and  gave  a  deed  of  trast  to  aeenre  their  payment ;  N.  attempted  1» 
sell  ondcr  ihe  deed  of  trust,  and  was  enjoined  by  C.  G.,  on  the  ground  that  ihiB  dcibi 
to  N.  was  the  assumption  by  him  of  the  debt  of  G.  G. ;  heldf  that  the  illegality  of  tbe 
consideration  of  the  notes  of  G.  G.,  did  not  attach  to  the  notes  giren  by  C.  O.,  and 
that  N.  was  entitled  to  sell  under  the  deed  of  trust. 

Where  notes  are  given,  nnd  a  deed  of  trust  eiecutod  to  secure  their  payment,  it  it  no 
ground  for  enjoining  a  sale  under  the  deed  of  trust,  that  a  suit  at  law  is  pending,  iqxn 
the  notes,  in  which  their  Taltdity  is  qnestioned. 

This  case  was  submitted  upon  demorrer  to  tbe  bill. 

Tbe  bill  was  61ed  by  the  heirs  of  Claudius  Gibson,  to  eojoio 
tbe  sale  of  certain  land  by  the  trustee,  who  is  made  party.  Tbe 
facts  disclosed  by  tbe  bill  and  exhibits  are : — 

I'batGibeon  Gibson,  in  1836,  purchased  from  defendant.  Nib* 
leu,  a  ^'  large  lot''  of  slaves,  the  purchase*money  of  which  was  all 
paid  but  about  tbe  sum  of  6fteen  thousand  dollars.  That  Gtbeoa 
Gibson,  to  secure  tbe  payment,  gave  bis  note,  and  with  one  Na* 
thaniel  Wilson,  a  deed  of  trust,  to  W.  F.  Markham  and  R.  Feath- 
erston,  on  40  slaves,  and  a  tract  of  land.  That  afterwards,  in 
1838,  Gibeon  Gibson  sold  and  conveyed  the  land  and  slaves  to 
Claudius  Gibson,  which  were  conveyed  in  the  deed  of  trust  from 
Wilson  and  Gibson  to  W.  F.  Markham  and  R.  Featherstoo,  as 
trustees  for  Niblett's  benefit. 

That  the  complainants  verily  believed  that  the  slaves  were  in* 
troduced  for  sale,  &c.,  and  that,  though  Niblett  pretended  be 
brought  them  here,  for  his  own  use,  the  pretence  made  at  the  time 
of  tbe  introduction  (in  1836)  was  to  cover  the  illegal  introdtictton. 
That,  afterwards,  a  sale  was  made  by  Markham  and  Featberston, 
trustees,  and  at  that  sale,  Claudius  Gibson  became  the  purchaser, 
and  gave  his  own  note  for  the  purchase-money,  and  a  deed  of  trust 
on  tbe  same  land  to  secure  tbe  amount.     A  sale  being  attempted 
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under  this  last  deed  of  trust,  the  present  bill  was  filed  to  enjoin  it. 
The  deed  of  trust  from  Gibson  and  Wilson,  is  made  an  exhibit  to 
the  bill,  which  disclosed,  that  6.  Gibson's  debt  to  Miblett  was 
some  ten  thousand  dollars,  borrowed  money,  and  a  note  of  about 
sixteen  thousand  dollars,  made  bj  Wilson,  and  indorsed  by  Gibson, 
after  several  others.  The  same  deed  shows,  that  there  was  hind 
sold  by  Niblett  to  Gibson.  The  deed  of  trust,  the  execution  of 
which  was  enjoined,  disclosed  the  amount  of  Gibson's  debt  to  Nib* 
lett)  and  the  nature  of  the  consideration. 

j9.  BarweUy  for  the  demurrer. 

Apart  from  the  argument  which  might  very  properly  be  made 
upon  the  insufficient  averments  of  this  bill,  the  question  presented 
is  one  which  bos  heretofore  received  a  very  careful  and  learned  in- 
vestigation by  your  Honor,  in  the  case  of  J.  M.  Pease  v.  Ballard, 
Framklin,  ^  Co.,  and  oihere.  To  that  case,  the  profession  ought 
to  be  contented  to  refer,  and  I  am  willing  to  submit  the  question  on 
the  present  demurrer,  on  the  sound  reason  of  that  decision.  I 
would  merely  suggest,  that  the  present  is  a  much  stronger  case  than 
the  one  referred  to.  The  original  note,  deed  of  trust,  and  debtor, 
are  entirely  out  of  the  present  question.  Gibson  and  Wilson,  are, 
ID  relation  to  this  case,  and  in  every  point  of  view,  to  be  reckoned 
among  the  things  that  were.  Can  C.  Gibson  defraud  Niblett  by 
^ving  bis  note  secured  by  deed  of  trust,  instead  of  money,  and 
then  go  through  his  own  contract  with  Gibeon  Gibson,  and  Gibeon 
Gibson's  contract  with  his  partner  Wilson,  to  avail  himself  of  an 
alleged  illegality  in  the  contract  between  Niblett,  and  Gibson  and 
Wilson.  I  ask  your  Honor's  attention  to  the  facts  disclosed  by 
the  bill  and  exhibits,  and  respectfully  refer  to  the  case  above  cited, 
aod  the  authorities  there  cited. 

George  8,  Yerger^  for  complainants. 

The  bill  m  this  case  is  demurred  to.  The  bill  prays  an  injuno* 
tkxi  to  a  sale  of  land  and  slaves  under  a  -deed  of  trust,  made  to 
secure  notes  alleged  te  have  been  made  and  given  for  slaves,  ille- 
gally imported  into  the  State  for  sale.  The  land  and  slatres  were 
jobeequently  sold,  and  complainants  chiim  tinder  this  purchaae. 
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1st.  There  are  two  points  in  this  case.  The  first  point  cannot 
be  distinguished  from  the  decision  of  Chancellor  Buckner,  in  the 
case  of  PeoM  v.  Ballardy  JVanJUin,  ^  Co.  This  point,  therefore, 
I  give  up  in  tliis  Court. 

2.  But  the  hill  alleges,  that  suit  has  heen  brought  on  said  illeg^ 
notes  in  the  Federal  Court,  that  they  are  there  defended  on  the 
ground  of  ill^;ality ;  that  if  the  property  in  the  deed  of  tnist  is 
sold  now,  whilst  said  suit  is  pending,  no  one  will  buy  the  property ; 
that  it  will  inevitably  be  sacrificed,  under  the  trustees'  sale,  &c. 
These  facts  are  all  admitted  by  the  demurrer.  According  to  the 
decision  of  the  court  of  appeals  of  Virginia,  in  GUmtr^s  Btp.y 
in  such  a  case  the  court  will  bold  up  the  injunction  until  the  suit  at 
law  is  decided. 

This  case  is  not  only  just,  but  is,  in  my  opinion,  sound  law.  A 
court  of  equity  ought  not,  and  will  not,  permit  a  man  to  so  use  a 
legal  advantage,  as  to  sacrifice,  under  a  state  of  things  such  as  is 
herein  admitted,  the  rights  of  another.  On  this  ground  alone,  in 
this  Court,  the  injunction  ought  to  be  kept  up,  until  the  case  at  law 
is  decided. 

By  the  Chancellor.  The  complainants  file  this  bill  as  the 
heirs  of  Claudius  Gibson,  deceased,  to  enjoin  a  sale  about  to  be 
made  under  a  deed  of  trust,  made  by  said  Claudius,  in  his  lifetime, 
by  which  the  land  was  conveyed,  in  trust,  to  Richard  Feaiherstoo, 
for  the  purpose  of  securing  a  debt,  due  from  said  Claudius  to  the 
defendant,  Niblett.  They  show  that  the  land  was  first  purchased 
by  Claudius  Gibson,  from  Gibeon  Gibson.  That,  before  the  sale 
to  Claudius,  Gibeon  bad  made  a  deed  of  trust  upon  it,  to  secure 
a  debt  due  from  him  to  Niblett.  The  land  was  sold  under  this 
latter  deed,  and  Claudius  again  became  the  purchaser,  and,  to  secure 
the  purchase-money,  reconveyed  the  same  land,  by  the  deed  of  trust, 
which  they  now  seek  to  set  aside,  upon  the  allegation  that  this  lat- 
ter sale,  and  deed  of  trust,  were  the  result  of  an  agreement  by 
which  Claudius  Gibson  was  to  become  responsible  to  Niblett,  for 
the  debt  due  him  from  Gibeon  Gibson  ;  and  that  the  debt  of  Gib* 
eon  was  based  upon  an  illegal  sale  of  slaves  to  him  by  Niblett.  It 
is  shown  that  the  notes  of  Claudius  Gibson,  which  the  deed  of 
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tnist  was  given  to  secure,  are  in  suit  in  the  United  States  Circuit 
Court,  and  are  there  defended,  upon  the  ground  that  they  were  a 
mere  renewal  of  Gibeon  Gibson's  notes,  i?v-bicb  were  based  upon 
an  illegal  consideration.  The  case  was  submitted  upon  a  general 
demurrer  to  the  bill.  The  leading  question  raised  by  this  bill  was 
▼ery  fully  examined  by  me,  in  the  case  of  Ptae  v.  Ballard^ 
Franklin^  ^  Co.,  and  I  refer  to  that  case  for  an  exposition  of  my 
▼lews,  as  applicable  to  this.  Here  the  consideration  which  sup- 
ports the  notes  and  deed  of  trust,  made  by  Claudius  Gibson,  is  the 
land  purchased  by  him,  under  the  deed  of  trust  made  by  Gibeon 
Gibson.  The  alleged  illegality  of  the  consideration  of  the  latter 
cannot  affect  the  consideration  of  the  former.  I  think  this  point  is 
too  plain  for  argument.  I  see  nothing  in  the  suggestion  of  the  pen- 
dency  of  a  suit  upon  the  notes,  which  should  induce  me  to  stay  a 
sale  under  the  deed  of  trust,  until  tliat  suit  is  decided.  The  credi- 
tor is  entitled  to  pursue,  both  his  remedies  on  the  notes,  and  upon 
the  deed  of  trust,  until  by  one  or  the  other  he  obtains  a  satisfaction 
of  his  claim  ;  and  the  satisfaction  of  the  one  will  necessarily  extin- 
guish the  other.  Let  the  demurrer  be  sustained,  and  the  bill  dis- 
i,  at  the  costs  of  the  complainants. 


▼OL.  f.  34 
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To  dftclnrge  one  psTty  to  m  coDtraet,  on  the  groand  of  the  faihire  of  the  other  to  peifonn 
him  part,  such  ikUan  muu  he  slowly  etubttshed  hy  fiiU,  direet,  and  aatiafoeiary  «vi 
deoce. 

P.  contracted  to  build  a  railroad  for  the  BrendoD  Bank,  at  a  stipulated  price,  and  receir- 
inf  money  from  the  hank  for  that  porpose,  eieoated  a  moitfage,  to  oeevre  its  propsr 
application ;  P.  abandoned  the  work  Liefore  its  completion,  and  while  the  BanJk  was  m 
adrance  of  monej  to  P. ;  the  Bank,  being  in  embarrassed  ani  failing  circumstanosS| 
without  Talid  consideration,  rolantarily  released  the  mortgage,  and  discharged  P.  fton 
the  debt  i  hdd,  that  the  releaae  of  the  moftgafs  and  tha  diaahaqa  of  ifaa  delft  ««■ 
fraudulent  and  roid,  as  to  the  judgment  creditors  of  the  bank. 

In  forming  an  estimate  of  the  damages  sustained  by  one  party,  for  the  failure  of  the  other 
to  perfenn  a  oontnot  between  them,  the  poasihle  proitn  of  die  one,  or  the  amoosc  po»> 
sibly  saved  to  the  other,  are  not  proper  criteria. 

A  corporation  is  trustee  for  the  creditora  ;  and  where  a  transfer  of  its  property  is  made 
without  Talid  consideration,  they  may  puraue  the  property,  and  force  the  assignee 
tbersof  to  aoconnt  for  it. 

A  court  of  equity  will  subje^rt  the  ckota  in  adwn  of  a  debtor,  in  the  hands  of  a  ▼olwtaiy 
assignee,  to  the  payment  of  the  debt  of  a  judgment  creditor. 

P.  being  about  to  constroet  a  railroad  for  an  incorporated  company,  -which  was  to  naka 
advances  of  money  for  that  purpose,  executed  a  mortfage  to  the  company,  to  inriwiaiiir 
them  against  any  loss  by  reason  of  his  failure  to  comply  with  his  contract ;  P.,  at  a 
time  when  the  company  were  largely  in  advance  to  him,  beyond  the  amount  expended, 
abandoned  his  contract ;  hddy  that  as  to  the  som  so  in  advance,  by  the  company,  the 
damages  sustained  by  them  would  be  considered  as  liquidated,  and  so  far  the  mortgage 
and  damages  would  be  sutiject  in  equity  to  a  judgment  creditor  of  the  companyi  seek- 
ing to  subject  them  as  equitable  assets. 

Where  a  judgment  creditor  has  his  execution  returned  **  nulla  btma^**  but  aflcrwaida 
levies  the  same  on  personal  property,  in  which  the  defendant  in  the  execntion  haa 
merely  an  equitable  interest,  and  pending  the  levy  files  his  bill  in  the  court  of  chan- 
cery, to  subject  the  equitable  intereet  of  the  defendant  to  the  payment  of  his  jadgraent 
debt  i  heldt  that  the  right  of  the  complainant  to  the  equitable  relief  waa  established 
by  the  return  of  "  nulla  bonay"  and  was  not  disproved  by  the  levy  upon  property,  nof 
Mvi^ed  to  tale  under  exeeuHon. 

In  a  contract  between  a  company  and  an  individual,  wherein  the  latter  agreed  to  build  a 
railroad  for  the  former,  and  the  former  agreed  to  pay  the  latter  in  instalments,  as  tha 
work  progressed ;  AeM,  that  the  latter  would  be  entitled  to  recover  a  ratable  portion 
of  the  money,  for  the  ratable  performance  of  the  work. 

Where  one  party  abandons  a  contract  with  the  consent  of  the  other,  which  fan  haa  under- 
taken, that  consent  would  bind  the  other  to  pay  for  that  portion  of  the  contract  actually 
accomplished. 

[It  is  oot  coDsidered  necessary  to  ibe  proper  uodersUuidiog  of 
the  points  involved  in  this  case,  to  give  a  close  abstract  of  aU 
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the  pleadings  and  proofs  :  such  an  abstract  would  constitute  a  vol- 
ume in  itseif.  Such  portions  only  are  presented  as  bear  upon  the 
points  at  issue,  and  decided.]  ^ 

The  Real  Estate  Bank  of  Columbus,  Mississippi,  obuined  two 
judgments  at  bw  against  the  Mississippi  and  Alabama  K,Jiilroad 
Compuj,  on  the  23d  of  October,  1839,  amounting  in  the  aggre^- 
gate  to  about  tlie  sum  of  one  hundred  and  6fiy  thousand  dollars. 
The  executions  on  these  judgments  hating  been  returned  ^^  nuUa 
homa^^*  were  afterwards  levied  upon  divers  slaves,  as  the  property 
of  the  defendants  therein  :  Wm.  Petrie  claimed  the  negroes,  and  gave 
a  bond  to  trj  the  right  of  property  in  the  court  at  law.  The  com* 
plainanis,  who  were  the  plaintifls  in  the  judgment  at  law,  aver  in 
their  bill,  that  Petrie's  claims  to  the  negroes  are  founded  in  fraud, 
and  that  the  directors  of  the  Mississippi  and  Alabama  Railroad  Com- 
pany, familiarly  known  as  the  '^  Brandon  J3att/e,"  were  parties  to 
tbe  Graud  :  that  Petrie  based  his  claim  on  certain  articles  of  agree* 
ment  between  the  Brandon  Bank  and  himself,  by  which  Petrie 
•greed  to  make,  complete,  and  put  in  operation  a  railroad  from 
Jackson  to  Brandon,  and  to  construct  and  prepare  everything  for 
that  end  ;  all  the  items  of  which  were  enumerated  in  the  agreement. 
The  road  was  to  be  bi^un  within  one  month  from  the  23d  of  Feb- 
ruary, 1837,  and  completed  within  two  years  from  that  date :  for 
which  the  company  agreed  to  pay  Petrie  two  hundred  ahd  four 
ibousand  dollars.  Tbe  first  payment  of  twenty  thousand  dollars  to 
be  made  in  one  month  from  tbe  commencement  of  tbe  work,  and  the 
rest  at  intervals  of  thirty  days,  as  the  work  might  require  it ;  of 
which  Petrie  was  to  be  the  judge.  One  hundred  thousand  dollars 
of  the  sum  was  to  be  paid  to  Petrie  at  intervals  of  from  six,  eight, 
ten,  and  twelve  months,  in  sums  of  twenty  thousand  dollars  eachi 
bj  bim  to  be  invested  in  negro  slaves  to  work  on  tbe  road  ;  which 
negroes  Petrie  agreed  to  mortgage  to  the  company,  with  all  other 
property  in  his  possession,  for  the  faithful  performance  of  his  eon- 
tnu:t.  The  agreement  further  stipulated  to  pay  Petrie  two  dollars 
lor  et^ery  cubic  yard  of  rock  he  might  encounter  in  excavating. 
The  faiU  then  tterred,  that  Peurie  had  purchased  the  slaves  levied 
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on,  and  others,  with  the  money  furnished  him  by  the  bank ;  that, 
instead  of  one  hundred,  he  laid  out  one  hundred  and  fifty-nine  thou* 
sand  dollars  in  buying  them  ;  that  the  company  not  only  paid  Petrie 
the  sum  they  stipulated,  but  more  than  two  hundred  and  forty  thou- 
sand dollars  besides  ;  yet,  that  Petrie  had  not  finished  any  part  of 
the  ro)d,  and  had  not  attempted  to  build  many  of  the  structures  and 
works  enumerated  in  the  contract.  That  besides  this  money,  Pe- 
trie received  a  salary  of  forty-five  hundred  dollars  a  year  :  that  in 
two  years  he  abandoned  the  road  half  finished,  in  a  ruinous  and 
worthless  condition ;  abandoned  the  contract,  took  the  slaves  and 
other  property,  and  embarked  in  the  cultivation  of  cotton  :  tliat, 
upon  a  fair  settlement  with  the  company,  Petrie  owed  it  a  lai^ 
sum  ;  that  the  mortgage  had  never  been  executed  as  agreed  upon  ; 
that  the  contract,  however,  created  a  right  in  equity  in  the  Brandon 
Bank  to  a  mortgage  ;  and  that  this  equitable  mortgage,  so  created, 
bad  been  forfeited  :  that  it  etnbraced  other  property  beside  the  ne- 
groes levied  on,  which  the  bill  describes :  that  the  officers  of  the 
Brandon  Bank  had  permitted  Petrie  to  do  as  he  pleased  with  the 
property,  and  had  deserted  and  abandoned  the  institution  ;  and  that 
Petrie  was  without  means  when  he  entered  upon  the  contract  with 
the  bank.  The  bill  prayed,  that  this  contract  might  be  set  aside, 
William  Petrie  compelled  to  account  with  the  Brandon  Bank,  and 
pay,  out  of  the  sum  due  to  it,  the  amount  of  the  judgments,  or  for 
other  relief. 

William  Petrie  answered  the  bill :  he  admitted  the  contract  as 
set  forth  in  the  bill,  between  himself  and  the  Brandon  Bank,  but 
denied  that  there  had  been  any  fraud  in  the  dealings  between  ibem. 
He  stated,  that  prior  to  his  employment  by  that  company,  the  Jack- 
son and  Brandon  Railroad  and  Bridge  Company  owed  him  sis 
thousand,  and  he  was  to  receive  thirty-seven  thousand  five  hundred 
dollars  from  them,  for  building  a  bridge  over  Pearl  river ;  both 
which  debt  and  contract  were  assumed  by  the  Brandon  Bank,  when 
they  employed  him  as  their  engineer,  and  entered  into  the  contract  to 
construct  the  railroad.  He  admitted  the  investilure  of  one  hundred 
and  thirty-six  thousand  dollars  in  slaves,  to  be  employed  in  the 
erection  of  the  road,  and  which  he  bought  with  the  money  furaiabed 
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him  by  the  bank  :  that  he  bought  the  slaves  for  bis  own  use,  wiih  his 
own  iDooev  paid  him  Tor  his  work,  and  that  the  Brandon  Bank  had 
DO  rights  or  interest  in  them  beyond  their  right  to  a  mortgage  upon 
them  under  the  contract,  which  he  had  been  always  ready  to  give, 
and  bad  actually  executed.  He  denied  the  right  of  the  bank  to 
any  of  the  property  stated  in  the  bill  to  be  the  property  of  the  bank, 
in  bis  possession ;  it  had  been  all  purchased  with  his  own  money 
paid  bim  by  the  bank. 

He  filed  an  account  with  his  answer,  exhibiting  the  amount  of 
money  be  bad  received  from  the  bank,  being  two  hundred  and  ninety- 
eight  thousand  dollars  ;  a  great  deal  of  which  was  at  a  discount, 
and  used  at  a  loss  :  of  this  sum,  was  $125,000  in  their  own  notes, 
which  be  estimates  at  $22,800.  That  on  the  21st  of  December, 
J8S9,  a  final  settlement  took  place  between  bim  and  the  company : 
that  the  company  had  not  complied  with  its  engagements  with  him, 
and  bad  thus  enhanced  the  costs  of  the  road.  This  additional 
expense  be  bad  demanded  of  the  company,  which  they  refused  to 
allow;  but  at  length  a  compromise  was  effected,  by  which  he  was 
discharged  from  any  further  connection  with  the  road,  his  contract 
rescinded,  the  mortgages  cancelled,  and  the  road,  so  far  as  done, 
received  in  full  satisfaction  of  his  part  of  the  contract ;  and  the 
company  discharged  from  any  further  payment  on  account  of  the 
contract.  This  settlement  was  made  with  some  delay  and  difficulty, 
in  the  presence  and  by  advice  of  counsel  employed  by  the  company. 
Tbe  account  exhibited  by  bim  against  the  company,  and  which 
brooght  tbe  company  in  bis  debt,  and  which  resulted  in  the  compro- 
mise, is  filed  with  his  answer.  It  is  headed,  '^  An  approximate 
estimate  of  the  enhanced  cost  of  constructing  the  Jackson  and 
Brandon  Railroad,  Turnpike,  and  Bridge,  on  account  of  the  failure 
of  tbe  company  to  comply  with  their  engagement.^' 

Tbe  items  of  which  were  in  these  words : 

"Had  funds  been  furnished  in  July,  1837,  as  requested,  for  tbe 
porcbase  of  iron,  engine,  and  cars,  the  railroad  and  bridge  could 
have  been  finished  at  least  one  year  ago,  and  tlie  stocks  for  sawing 
tbe  lumber  could  have  been  conveyed  on  the  railroad  by  the  aid  of 
tbe  eagioe :  also,  all  the  materials  for  constructing  the  railroad  and 
bridge  could  have  been  conveyed  in  the  s^me  manner,  which  would 
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have  saved  the  expense  of  85  horses  and  oxen,  which,  estimated  at 
75  cents  per  day,  shj  300  days,  amounts  to  $\9,i2o'0Q 

^*'  And  12  drivers  to  attend  the  same,  at  $45  per 
month,  12  months, 6,48000 

^*  Also  extra  time  of  3  managers,  at  $1500  each,        4,600*00 

*^  Loss  by  being  obliged  to  anticipate  the  par  funds 
that  were  voted  me  by  the  directory,  wliich  were  not 
furnished  at  the  time  specified,  thereby  obliging  me  to 
purchase  on  a  credit,  at  advanced  prices,  the  neces*- 
sarics  for  prosecuting  the  work,  say  10  per  cent,  on 
$40,000, 4,000-00 

**  Loss  on  $260,000  Brandon  money,  depreciated 
15  per  cent., 39,000*00 

*^  Had  I  received  the  iron,  the  bridge  could  have 
been  built  8  months  before  my  contract  expired,  and  I 
should  probably  have  received  in  tolls,  ou  the  bridge 
and  turnpike  road, 5,000*00 

"  Detriment  to  myself  by  detention  here,  say  one 
year  at  least,  and  consequent  prevention  from  entering 
bto  any  profitable  engagement  that  might  have  offered, 
say 7,500*00 


$85,605-00'* 


He  denied  that  he  had  failed  to  comply  with  his  contract ;  he  had 
always  been  ready  to  finish  the  road,  when  the  company  would  put 
it  into  his  power  to  do  so  ;  that  he  commenced  within  the  specified 
time,  and  conlined  the  work  till  December,  ldo9,  but  that  he  was 
continually  hindered  by  the  disability  of  the  company  to  furnish  him 
funds  to  buy  iron  ;  that  the  iron  bought  by  the  company  was  attached 
in  New  Orleans  by  their  creditors,  which,  together  with  their  ina- 
bility to  obtain  the  right  of  way^  retarded  his  operations.  He  de- 
nied that  the  road  was  not  half  finished,  but  admitted  that  but  a  por« 
tion  of  the  wood  and  none  of  the  iron  rails  were  laid  ;  that  a  great 
deal  of  the  road  was  unfinished ;  that  the  iuni*oaCs,  tuming*plat« 
forms,  side-roads,  crossings,  and  waier^atations,  were  not  commeoo^ 
cd,  because  they  were  not  aeeded  until  the  road  was  eompletad* 
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Ele  stated  that  the  conipaDjr,  at  the  tiine  tbey  settled,  were  greatly 
io  bis  de^  for  damages  suffered  by  him,  to  discharge  which  dam* 
ages,  they  had  released  him  from  bis  debt  to  them,  and  from  the  mort- 
gage wJiich  he  had  made  to  them  upoo  slaves  he  purchased  wnb  the 
one  hundred  thousand  dollarsi  which  mortgage  liad  been  cancelled 
by  the  agreement  and  seitlemeot  with  the  company  ;  that  be  was  not 
without  means  when  he  entered  upon  the  contract  with  the  con^ 
paoy,  but  was  worth  about  twenty  thousand  dollars,  wbich  he  had 
also  invested  in  slaves  ;  that  he  mortgaged  to  his  brother,  F.  H. 
Peirie,  sixty  of  the  slaves,  to  secure  $29,00Q,  wbich  he  owed  him  ; 
that  when  the  company  released  him  from  the  contract,  his 
brother,  F*  H.  Petrie^  agreed  to  finish  tbe  road,  and  he  wma  bis 
brother's  surety,  upon  certain  stipulations^  upon  the  performance  of 
wbicb  by  tbe  compan)',  he  feels  bound  to  complete  the  road,  but 
srhicb  it  is  not  deemed  necessary  to  notice  here. 

W.  Petrie  died  durici^  tbe  progress  of  the  case,  but  the  sail  was 
revived  in  the  names  of  F.  Petrie  and  W.  Petrie,  his  executors. 

Tbe  proof  taken  was  voliimiDOus  ;  only  part  of  it  will  be  noticed. 

William  H.  Sbekon  testified,  that  be  was  a  direeior  of  tbe  bank 
during  its  existence  ;  that  the  bank  claimed  no  interest  in  tbe  negroes 
bougiit  by  Petrie,  exoept  through  tbe  mortgage,  which  Petrie  had 
etauecated)  but  which  had  been  cancelled  and  returned  to  him  ;  that 
W.  Petrie  suspended  work  on  the  road  for  want  of  funds,  which  the 
oeapany  had  protntsed,  but  failed  to  fumkh  ;  that  F.  H.  Petrie 
ifoiied  tbe  road  afterwands,  wtil  be  was  slopped  by  the  owaers  of 
Ae  lasd  ;  that  while  €harles  Lyocb  was  preeident  of  tbe  bank,  Pe» 
trie  bad  a  final  settlement  ¥fiib  them,  when,  in  consideration  of  tbe 
loeaes  of  Petrie  by  delay,  for  vsani  of  funds,  on  oncuirent  money, 
by  firesbeis,  decay  of  timberi  fttc.,  it  was  then  agreed,  if  Petrie 
would  build  the  road,  accordmg  to  ooniimet,  tbe  company  would 
nriaaae  aU  claims  against  him,  and  pay  bim,  out  of  the  receipts  of 
tbe  foado  fifteen  thousand  dollars. 

Upott  emis««Mini»ation,  be  testified,  that  Petrie  hftd  received, 
OB  bis  drafts  and  checks,  $294,794*91,  besides  $l7,$66*9d,  ex- 
pended it  iron,  and  $136,000  in  notes  of  the  bank,  wbicb  tbe  bank 
bad  au&horaed  bim  to  dispose  of  in  IHew  Odaaos,  ia  buying  iron, 
•sd-pbicb  ba  bad  aecMPtcdiiiDaritt eighteen  crats^n  tbe  dollar^ 
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that  much  of  the  work  Petrie  contracted  to  do  was  not  yet  done ; 
and  that  the  road  was  of  no  value  in  its  then  condition  ;  that  before 
Petrie  went  to  New  Orleans  to  buy  iron  for  the  road,  to  guard  bim 
from  arrest,  the  bank  gave  him  a  release  of  liability  to  it ;  but  that 
the  subsequent  settlement  was  effected  in  good  faith. 

H.  K.  Moss  testiGed,  that  be  was  one  of  the  directors  of  the 
bank  ;  that  when  Petrie  settled  with  it,  the  bank  owed  him  upon 
account ;  and  the  Gnal  agreement  was,  that  the  bank  would  release 
him  from  his  contract  and  discharge  his  mortgage,  if  bis  brother 
would  complete  the  road  for  $15,000,  to  which  his  brother  acceded, 
and  the  settlement  was  made. 

John  F.  Blow  testified,  that  the  grading  was  finished  on  the 
whole  route. 

W.  G.  BuUoek  testified,  that  he  was  clerk  of  the  company ;  that 
they  had  advanced  to  Petrie,  by  the  18th  of  Nov.  1839,^51,- 
556*11,  of  which  the  witness  believed,  about  $40,000  was  im« 
properly  charged. 

The  other  testimony  is  not  inserted,  as  it  either  repeats  what  has 
been  testified,  or  is  not  important  to  the  proper  understanding  of  the 
opinion  of  the  Chancellor. 

The  following  are  the  resolutions,  passed  by  the  board  of  direc- 
tors of  the  bank,  at  their  meeting  on  the  21st  of  December,  1839. 

'^  Resolvedj  That  Wm.  Petrie  be,  and  he  is,  hereby,  released 
from  that  portion  of  his  contract,  for  the  construction  of  the  ra3- 
road,  in  which  he  has  obligated  himself  to  furnish  a  locomotive  en- 
gine for  the  same,  and  that  seven  thousand  dollars,  the  estimated 
price,  be  passed  to  his  credit. 

''  Be  a  further  resohed.  That  the  cashier  be  required  to  cancel 
the  mortgage,  given  by  said  Petrie  to  this  company,  now  remain* 
*  ing  on  record  on  the  books  of  this  bank. 

"  Whereas  this  company  are  under  obligation  to  fumisb  Wm. 
Petrie,  contractor  of  the  railroad,  a  certain  amount  of  par  funds,  to 
enable  bim  to  complete  the  road,  and  this  bank  being  unable  to  lur- 
nish  said  funds,  therefore, 

"  Reioktd,  That  the  said  Petrie  be,  and  he  is,  hereby,  requested 
to  prosecute  said  road  to  completion,  at  bis  own  expense,  and  that 
he  retain  the  use  of  it,  until  the  profits  arising  therefrom  shall  be 


DECEMBER  TERM,  1843.  389 

Wright,  et  al.  v,  Petrie,  et  al. 

sufficient  to  pay  him  such  balance  as  this  company  may  owe  him, 
aft^  the  completion  of  said  road." 

*^  The  abo?e  is  a  true  copy  from  the  minutes.  R.  G.  Crozier, 
Cashier." 

Evans,  Sot  the  complainant. 

(The  analysis  of  the  pleadings  and  testimony,  furnished  by  Mr. 
Evans  m  this  case,  and  his  comments  thereon,  are  so  voluminous 
as  to  preclude  their  publication.  The  points  made  by  him  will  be 
briefly  stated.) 

He  contended  that,  from  Petrie's  own  answer,  it  was  apparent 
that  the  company  were  largely  in  advance  to  lum,  beyond  the  whole 
sum  for  which  he  agreed  to  complete  the  road,  and  yet  no  part  of 
the  road  was  completed. 

From  a  carefiil  comparison  of  the  testinxmy  of  Petrie's  own  wit- 
nesses, he  contended  that  it  was  apparent  Petrie  had  received  over 
and  above  the  amount  agreed  upon,  the  sum  of  $227,470*86. 

He  connroverted  the  position,  assumed  by  Petrie,  that  the  com- 
pany were  to  assume  the  contract  of  the  Jackson  and  Brandon 
Riidgfi  Company  ;  that  no  such  assumption  appeared  in  the  con* 
tracts,  or  had  been  established  by  parol  proof,  and  he  denied  that 
parol  proof  could  be  admitted  to  vary  the  written  contracts. 

He  contended  that,  if  every  item  claimed  by  Petrie  were  allowed 
to  him,  he  would  still  be  upwards  of  sixty  thousand  dollars  in  arrears. 

He  exhibited,  at  length,  the  testimony  of  the  various  witnesses, 
who  stated  that  Petrie  abandoned  the  work  for  want  of  funds,  and 
dbplayed  their  inconsistency  with  each  other,  and  with  the  answer 
of  Petrie. 

He  contrasted  the  all^^tions  of  Petrie,  that  he  abandoned  the 
work  for  want  of  a  right  of  way  in  the  company,  with  the  admis- 
sions of  Petrie  and  the  proof,  that  the  road  was  graded  the  entire 
route,  and  that  he  had  finished  the  whole  road,  except  the  laying  of 
the  iron  rails. 

He  contended  that  the  settlement  with  the  directory  had  not  dis- 
charged Petrie  from  the  contract  he  was  under,  or  his  liabilities  to 
the  company,  but  that  they  were  still  subsisting. 

Cocfce,  and  W.  TAoiapton,  on  same  side. 
VOL.  1.  35 
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Robert  Hughu^  for  defendants. 

The  question,  by  the  admission  of  the  counsel  upon  the  pan  ef 
the  complainant,  seems  to  be  narrowed  down  lo,  Whether  ibe  com- 
plainants have  shown  a  forfeiture  of  the  condition  of  the  tnortpgey 
by  Petrie,  to  the  Mississippi  and  Alabama  Railroad  Company  ? 
And  whether  they  can  have  the  benefit  of  that  forfeilure  ?  And  if 
they  can,  What  will  be  the  decree  which  the  Court  will  pnmouoce  ? 

The  defendants  insist,'  that  each  of  these  questions  are  for  them : 

1*  Was  there  a  forfeiture  of  the  mortgage  ?  The  consideration 
of  this  question  involves  the  construction  and  nature  of  the  agree* 
ments  between  the  defendant,  Petrie,  and  the  Miss,  and  Ak.  Rail- 
road Company  and  the  Jackson  and  Brandon  RaiLx)Mi  and  Bridge 
Company. 

The  construction  of  the  contract  for  the  building  the  railroad  is 
very  imporunt,  in  order  to  ascertain  how  much  money  was  to  be 
paid,  and  when,  to  Mr.  Petrie.     On  the  other  side  it  b  asserted, 
that  Petrie  was  not  entitled  to  the  whole  of  the  ooon^  until  the 
time  bad  arrived  at  which  the  road  was  completed  ;  but  that  pay- 
ments we^e^  to  be  made,  first,  of  $20,000,  in  thirty  days ;  aad 
then  that  the  $100,000,  agreed  to  be  paid  to  buy  n^roes,  and  the 
first  payment  of  twenty  thousand  dollars  was  to  be  deducted  from 
the  $204,000,  and  then  the  balance  of  $84,000  was  to  be  divided  hj 
twenty^tluree,  the  number  of  months  left,  up  to  the  period  at  wiiich 
the  work  was  to  be  completed,  which  would  leave  the  sum  of 
$3652' 17,  to  be  paid  in  periods  of  thirty  days  ;  and  this  is  insisted 
upon,  because  it  is  said  that  Petrie  had  given  no  security  to  perform 
bis  conU'Sct.     Now,  on  'our  side,  we  insist  such  is  not  the  agrae- 
ment,  because  the  terms  used  in  the  writing  are  directly  and  poei* 
tively  the  other  way.     There  is  no  dispute  that  $120,000  wu  to 
be  paid,  in  the  manner  pointed  out  in  the  agreement,  at  the  esd  of 
the  first  thirty  days.     In  reference  to  the  ^nce  of  $84,000,  tJie 
contract  is,  that  the  payments  are  to  be  made  in  intervals  of  about 
thirty  days  ;  in  sums  of  about  any  amount,  or  in  proportion  to  the 
«moont  due,  and  the  number  of  months  the  contract  had  to  nm  to 
maturity  !  No  such  thing ;  but  in  subetMice,  as  it  might  be  neoessiry 
to  carry  on  the  work,  to  buy  iron,  and  to  furnish  engines,  as  Petrie 
might  determine  ;  in  other  words,  whenever  Mr.  Petrie  should  find 
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tt  naceseary,  to  carry  oo  the  work,  to  buy  iron,  or  furoisb  the  engin^i 
so  that  bis  requisiiioos  were  made  at  tbe  periods  specified,  he  was 
^Dtiiied  to  receiire  the  aoHMiat  which  wa^  necessary,  witbio  his  coo** 
tract ;  «od  because  this  agreement  was  made,  Petrie,  oo  bis  part, 
agrees  to  give  security  for  the  perforisance  of  bis  cooiract,  which 
is  a  mortgage  upon  the  negroes  boij^ht  with  the  $100,000,  and  bis 
otber  property  in  possession. 

Is  it  not  clear,  from  the  agreement,  that  the  covenants  and  agree^ 
mema  oo  tbe  part  of  the  company  and  Petrie,  are  independent  of 
each  other  ?  If  they  are,  Petrie  would  be  authoriised  to  sue  for 
the  money  before  tbe  completion  of  the  work,  or  without  any  amount 
of  performance,  or  offer  to  perform. 

The  rule  oo  tbe  subject  of  covenants  is,  that  when  tbe  payment 
of  the  money  is  to.be  made,  or  may  be  demanded)  before  the  per* 
formance  of  tbe  work,  then  tbe  covenants  are  independent ;  but 
where  both  are  to  be  performed  oo  tbe  same  day,  or  where  one  or 
both  of  the  parties  are  to  do  a  certain  act,  upon  performance  of 
the  other,  then  tbe  covenants  ate  dependent ;  one  is  not  autborixed 
to  demand  j»effformaoce  by  tbe  otber,  in  whole,  or  in  part,  wttboiit 
perforflMDce  on  bis  part,  or  offer  to  perfiorm. 

In  construing  agreeoients,  with  a  view  to  ascertain  whether  cove- 
mots  are  dependent  or  ipdepeodeot,  tbe  intention  of  the  parties  is 
to  be  carried  out,  and  whatever  that  intention  is,  whether  provident 
or  improvident,  it  is  to  govern.  They  have  a  right  to  contract  hi  such 
manner  as  tliey  may  think  proper,  and  whatever  agreement  tbey 
aaake,  tbe  courts  will  enforce,  unless  the  agreement  is  made  in  fraud. 

In  the  case  of  CnnaUngham  v.  Morrill^  10  John.  R.  203,  the 
Supremfi  Court  of  New  York  lay  down  the  rule  as  has  been  stated, 
and  the  case  tfanxj^hout  sustains  the  positions  which  have  been  as- 
sumed. It  is  true,  in  that  case,  the  Court  decided  that  the  party 
could  net  recover  the  whole  price  agreed  to  be  given,  without  per*- 
ibraiance  on  his  part,  because  the  agreement  was,  that  he  was  to 
receive  the  money,  in  proportioa  to  tbe  work  actually  done,  and 
said,  that  parties  ^^  have  a  right  to  moaU  their  agreements  so  as  to 
suit  their  ouiiual  convenieniCd  and  interests,  and  when  the  courts  ea« 
aiacertain  their  meaaiqg,  t^ey  are  so  to  construe  tbe  contract  as  t<^ 
give  efibct  to  that  meaning,  provided  t)m  purpose  be  lawful* "   Tb9i« 
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is  not  one  word  or  letter  in  this  agreement  or  contract,  which  leads 
to  the  construction,  that  the  money,  or  any  portion  of  it,  was  to  be 
retained,  until  the  completion  of  the  work,  by  way  of  security  for 
the  perfonnance  ;  but,  on  the  contrary,  it  was  left  with  the  contrac- 
tor, to  determine  when  he>  might  receive  the  money,  and  a  mode  of 
security,  other  than  that  afforded  by  the  withholding  the  money, 
was  provided,  to  wit,  a  mortgage  upon  property,  upon  the  well 
known  rule,  that  the  inclusion  of  one  thii^  is  the  exclusion  of  an- 
other. The  providing  one  mode  of  security  was  to  the  exchisioa 
of  the  other,  like  upon  the  sale  of  real  estate,  if  security  is  given 
for  the  purchase-money,  this  excludes  the  security  provided  m  equity 
by  a  lien  on  the  property  sold. 

Petrie,  then,  was  entitled  to  recover  the  whole  amount  contracted 
to  be  paid  him  before  the  completion  of  the  work,  in  order  to  ena- 
ble him  to  perform  his  contract.     Did  he  receive  this  amount  ?    If 
is  insisted  that  he  did  not.     The  exhibit  to  his  answer  shows,  that 
up  to  the  18th  day  of  November,  1839,  which  was  rather  more  than 
nine  months  after  the  contract  was  to  be  performed  on  his  part,  he 
had  received  in  sums  from  time  time,  running  through  the  whole 
period  of  the  thirty-three  months  which  had  elapsed  from  the  mak- 
ing the  contract,  the  sum  of  about  two  hirodred  and  ninety-eight 
thousand  dollars  :  from  which  sum  was  to  be  deducted  the  sixty-six 
or  seventy  thousand  dollars,  to  be  paid,  and  which  was  agreed  to  be 
paid  by  the  railroad  company,  either  on  account  of  the  bridge  com- 
pany or  for  themselves,  having  taken  upon  themselves  the  contract : 
from  which  was  also  to  be  deducted  the  losses  which  were  from 
time  to  time  sustained  by  Petrie  on  the  Brandon  Bank  paper  ;  be 
being  compelled  to  use  it  at  a  loss  in  his  operations,  and  the  con>- 
pany,  as  is  proved  by  the  witnesses,  having  failed  to  pay  him  as 
agreed.    Their  agreement  was  to  pay  money;  and  he  was  compelled, 
because  he  could  do  no  better,  to  take  Brandon  money,     f n  other 
words,  when  he  had  the  agreement  of  the  company  to  pay,  because 
they  could  not  pay,  he  was  compeUed  to  take  their  other  agreements 
in  lieu  thereof,  in  the  form  of  bank  notes,  to  pay  on  demand  ;  and, 
because  it  was  known  that  these  notes  would  not  be  paid  on  demand, 
a  loss  on  their  use  was  sustained  ;  and  this  loss  he  was  entitled  to 
have  made  up  to  him,  and  it  vras  agreed  to  be  made  up.     This  was 
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notbu^  more  than  equitable.  Taking  these  deductions,  the  whole 
anunint  to  be  paid  within  two  jears  was  not  paid,  or  even  up  to  the 
time  of  the  settlement,  on  the  21st  December,  1839.  Thus  far,  and 
up  to  this  time,  the  company  had  not  performed  their  agreement. 
How,  then,  was  it,  on  the  part  of  Petrie  ?  Did  he  perform  his 
part  of  the  agreement  ?  Was  he  in  default  ?  The  proof  is,  that 
he  commenced  work  immediately  after  the  making  the  agreement, 
and  continued  to  prosecute  the  undertaking  until  he  was  arrested  in 
his  progress  by  the  owners  of  the  land  over  which  the  road  passed, 
who  had  not  relinquished  the  right  of  way;  and,  during  the  pro- 
gress of  the  work,  he  was  hindered  and  delayed  from  time  to  time, 
by  the  company  failing  to  furnish  him  with  par  funds,  with  which  to 
buy  iron,  engines,  &c. 

But  the  $125,000  in  Brandon  money,  paid  to  Petrie,  is  a  great 
bt^bear,  and  he  is  charged  with  it ;  and  by  this  item  the  enormous 
amount  is  made  out,  with  which  he  is  charged  on  the  other  side. 
Under  what  circumstances  did  Petrie  receive  this  amount  ?  The 
iron  had  been  ordered ;  had  been  shipped  from  Liverpool ;  had 
arrived  in  New  Orleans,  and  had  been  attached  by  the  creditors  of 
the  company  in  New  Orleans.  The  road  could  not  be  completed 
without  it,  but  with  it,  in  two  months  could  be  finished.  Under 
these  circumstances,  on  the  18tb  day  of  November,  1839,  the  com- 
pany sent  Mr.  Petrie  to  New  Orleans,  to  endeavor  to  release 
the  iron,  and  gave  him  the  $125,000  of  Brandon  money,  and  di- 
rected him  to  use  it  at  what  discount  he  could.  He  accounted  for 
it  at  eighteen  cents  in  the  dollar ;  but  has  never  been  enabled  to  use 
it  at  that  price  :  and  a  part  at  ten  cents  in  the  dollar  ;  and  yet  has 
on  hand  of  it,  the  sum  of  $90,000  ;  so  that  there  is  nothing  to  be 
made  out  of  this,  to  show  that  Mr.  Petrie  is  in  default.  Is  it  not 
abo  proven,  that  Mr.  Petrie  was  compelled  to  stop  work,  in  conse- 
quence of  a  want  of  way  by  Washington,  Gardner,  and  Hathorn  ? 
It  is.  As  to  Gardner  and  Hathorn,  the  proof  is  conclusive.  But 
h  is  insisted  on  the  other  side,  that  the  deposition  of  Washington 
proves  only  an  objection  on  his  part,  in  December,  1839,  after  Pe- 
trie had  ceased  to  work  on  the  road.  That  objection,  however, 
shows  there  had  been  no  relinquishment  of  the  way,  and  from  the 
banning,  Mr.  Petrie  had  been  a  trespasser.     Mr.  Petrie  made  no 
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contract,  that  he  would  prosecute  the  work  at  all  hazards,  whether 
the  right  of  way  was  relbquished  or  not.  He  was  not  bound  to 
subject  himself  to  the  liability  to  be  sued  for  a  trespass,  or  when 
sued  for  a  trespass  coromitted,  to  other  actions  for  a  coniioiianoe  of 
such  trespass ;  and  there  being  difficulties  on  the  subject,  as  is  proved 
by  the  testimony  of  the  witnesses,  and  by  the  record  in  the  suit, 
Oardner  j.  P^trUj  et  als.j  filed  in  the  paper,  be  was  hound  to 
desist,  and  did  suspend  operations^  in  consequence  of  such  difficulty, 
which  is  not  to  be  attributed  to  him  as  a  fault,  but  the  fault  is  on  the 
other  side. 

Mr.  Petrie  having  suspended  operations,  insisted  tbat  he  had 
been  injured  by  the  company  ;  a  meeting  of  the  directory  was  had 
on  the  2 1st  day  of  December,  1839,  before  whom  he  (Mr.  Petrie) 
appeared,  made  a  representation  to  them,  of  the  damages  which  he 
had  sustained,  by  de&ult  of  the  company,  and  asked  compensa^ 
tioa.  The  company  would  not  agree  to  all  the  estimates  made, 
and  refused  to  allow  them.  Mr.  Petrie  left  them,  —  was  after- 
wards  sent  for,  by  the  company,  when  it  wa$  proposed  by  the  cowr 
paf^fj  that  they  would  release  and  discharge  him  from  the  contract^ 
give  up  any  balance  which  might  appear  to  be  due  from  him,  and 
release  the  mortgage  given  by  hi^i,  provided  his  brother,  F.  H» 
Petrie,  would  agree  to  complete  the  road  for  $15,000,  and  be 
(Petrie)  would  be  the  security  of  his  brotlier,  for  the  performance. 
To  this,  after  some  hesitation,  he  agreed,  and  it  was  done  accord- 
ingly. In  reference  to  this  agreement,  that  it  was  made  in  good 
faith,  without  fraud,  or  thought  of  fraud  on  either  side,  is  manifest 
from  the  testimony  in  the  cause. 

After  this  review  of  the  agreement,  its  construction,  and  the 
manner  in  which  it  was  performed,  how  it  is  possible  to  be  said, 
that  PeUrie  forfeited  the  agreement,  we  catanot  conceive.  It  is  roost 
manifest,  even  if  there  was  any  doubt  whether  Petrie  was,  or  was 
not,  in  default,  that  he,  in  good  faith,  thought  he  was  not.  But 
that  the  other  side  was,  and  so  to  some  extent,  thought  the  direc- 
tory, and  about  that  there  was  a  difficulty,  and  this  difficulty  settled 
by  compromise,  and  the  agreement  and  everything  under  it  was 
discharged. 

[An  order  to  take  the  testimony  of  Messrs.  Bbeiton,  st  oL^ 
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made  by  tbe  Coun,  as  i¥ill  be  smb  hj  looking  at  the  rec* 
ords.j 

But  suppose  ihe  complajaaiits  haye  made  out  that  Petrie  has 
feHehed  bis  contract,  and  by  consequence  tbe  condiuoo  of  Us 
WKmgtgd  ffven  by  htm  to  tbe  company,  conditioned  to  secure  per- 
foraMmce  of  tbe  contract-  Tbe  quesiicHi  which  then  arises,  is, 
whether  the  compkinaots  are  entitled  to  tbe  benefit  of  the  forfeiture, 
piodttoed  by  that  non-performance. 

1.  The  complainants  are  not  entitled  to  the  relief  asked; 
because  they  haye  come  into  this  Court  without  having  exhausted 
their  remedy  at  law.  Tbe  rule  on  the  subject  of  tbe  kind  of 
relief,  asked  ibr  by  Uus  bill,  is,  that  the  party  has  no  title  to  the 
relief  he  asks,  until  he  ascertained,  by  an  execution  returned 
mtMa  AcNM,  that  the  remedy  is  exhausted  at  hw.  No  state  of 
facts  will  excuse  such  a  return.  See  9  Wendell,  54S,  JIf' JS/tootn 
Y.  WUU$.  See  also  3  J.  J.  Marsh.  63  ;  1  Dana,  516  ;  2  idem.  98  ; 
BMoerhoff  f.  Broon,  2  John.  Ch.  R.  671. 

Tbe  bill  does  not  allege  that  a  fieri  facias  had  been  returned 
nntlm  iena,  oor  do  the  complainants  that  tbe  fact  is  that  no  goods 
•ad  chatteb  can  be  found.  It  is  sought  to  avoid  the  force  of  this 
objectMMi, 

1.  By  insisting  that  the  defendants  having  answered,  without 
objection,  that  it  is  too  hte  to  make  the  objection.  The  case  of 
EdrntrtU  v.  Bohannon^  2  Dana,  98,  above  referred  to,  was  a  bill 
10  which  tbe  comphinaot  endeavored  to  reach  an  equity ;  and  he 
liiied  to  make  the  allegation  of,  execution  returned  nulla  bona ; 
answer  without  objection,  on  that  account.  Yet  tbe  Court  said 
tbe  averment  must  be* in  the  bill,  as  it  was  a  part  of  tbe  complain- 
mtkVs  iUU.  , 

2.  The  complainants  say,  true,  we  have  not  made  a  dhnect 
«v«-metit  of  a  return  of  nulla  bona^  yet  we  have  referred  to  an 
«Khibit ;  and,  by  reference  to  that,  it  will  be  seen,  that  tho*e  was 
a  return  of  nuUa  iono,  before  filing  the  bill.  It  is  answered, 
tbat  the  mode  of  makii^  the  exhibit  is  this,  the  jodgment  is  marked 
X>,  and  the  execotions  htr$%nqfUr  mentioned  are  marked  E,  and 
none  other  are  thereinafter  mentioned,  eoccept  the  executions  levied 
an  tbe  propergr  in  dispute ;  and  the  execution,  upon  which  the  return 
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is  said  to  have  been  made,  is  nowhere  mentioned.      Again,  the 
object  of  a  return  of  nulla  honuy  is  to  show  that  the  remedy  is 
exhausted  at  law.    If  the  execution  insisted  upon  as  an  exhibit  is  so 
considered  ;  then  all  other  executions,  with  the  record,  will  be  so 
considered,  and  then  it  will  appear,  hj  a  subsequent  execution,  that 
the  right  of  the  company  on  the  strips  of  land,  from  JacksoD  to 
Brandon,  one  hundred  feet  each  side  of  the  road,  was  levied  on, 
together  with  the  road,  and  the  road  sold,  but  not  the  land,  and  for 
everything  which  appears  in  the  record  the  same  is  yet  unsold, 
and  may  satisfy  the  execution,  in  whole  or  in  part.     It  is  not,  and 
was  not  true,  therefore,  that  the  remedy  at  law  had  been  exhausted. 
Again,  we  say  the  complainants  are  not  entided  to  the  relief  asked, 
because,  by  their  own  showing,  they  have  had  an  execution  at  law, 
levied  on  the  negroes  in  contest ;  that  a  bond  has  been  given  by 
defendant  Petrie,  to  try  his  right,  and  for  that  purpose,  an  issue  has 
been  made  up,  and  is  now  depending  in  the  circuit  court  for  the 
county  of  Rankin.     The  complainant,  m  making  that  levy,  went 
upon  the   ground,  that  the  property  was  in  the  Mississippi  and 
Alabama  Railroad  Company,  and  they  now  insist  it  is  in  the  com* 
pany,  because  a  mortgage  was  given  to  the  company,  conditional 
for  the  completion  of  the  work,  and  the  condition  being  forfeited, 
the  estate  is  absolute  in  the   mortgagee,  and  therefore  the  property 
was  subject  to  execution  against  the  company.     This  would  be  the 
law,  if  such  were  the  facts,  and  they  are  admitted  to  be  so  for  the 
present,  for  argument.     Upon  what  ground,  then,  is  it,  that  the 
complainant  has  come  into  this  Court  ?    If  it  was  for  discovery  in 
aid  of  the  proceedings  at  law,  the  discoveiy  is  or  is  not  obtained. 
The  answers  have  been  filed,  and  there  is  an  end  of  the  suit.      If 
it  is  for  discovery  and  relief,  the  answer  is,  that  he  has  no  right  to 
press  bis  execution  at  law,  and  come  into  this  Court  also.     The 
proceeding  under  the  execution,  by  which  the  issue  at  law  was 
made  up,  must  be  to  the  exclusion  of  other  proceedings  at  law,  in 
chancery,  or  ekewhere.     Because  the  whole  proceeding  conteni* 
plates  a  settlement  of  the  rights  of  the  parties  in  that  mode.    See 
Revised  Code,  201,  sec.  25,  26  ;  Laws  Miss.  £d.  1838,  341, 
342,  343,  &c.,  Nov.  1830,  ch.  78. 

The  act  of  1830,  sec.  3,  in  the  last  clause  of  the  section,  settles 
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this  matter  beyond  a  doubt :  ^'  and  the  final  judgment  given  on  any 
such  issue,  shall  have  the  like  effect  on  the  rights  of  the  parties  to 
said  issue,  as  such  judgment  would  receive  if  the  same  had  been 
given  in  an  action  of  detinue."  That  effect  is  final  and  conclusive; 
and  in  order  that  there  might  be  no  conflict  or  difficulty  upon  the 
execution,  all  proceedings,  as  to  so  much  as  the  value  of  the  prop- 
erty levied  on,  are  to  be  suspended  umif  the  issue  is  tried.  The 
execution  is  then  in  operation  as  to  the  value  of  the  property  levied 
oo,  as  to  other  property— -operates  on  that  on/y,  until  the  trial  of 
the  issue ;  and,  as  to  that,  cannot  be  returned  nulla  bona  ;  and  the 
property  must  be  protected  in  the  hands  of  the  person  giving  the 
bond,  because  it  is  in  the  custody  of  the  law.  See  Hagan  v.  Lti- 
eas^  10  Peters,  400. 

Bur  this  matter  must  be  placed  upon  the  same  footing  it  would  be 
were  an  execution  taken  against  the  body  of  a  defendant,  against 
whom  a  judgment  was  rendered,  and  by  virtue  of  that  execution  the 
defendant  was  arrested  and  in  custody.  While  the  defendant  is  so 
in  custody,  the  creditor  would  not  be  permitted  to  file  a  bill  to  reach 
the  equiuble  esute  of  the  defendant  See  Smith  v.  Smithy  1 
Paige,  391. 

The  reasoning  that  applies  to  the  one,  applies  to  the  other ;  it  is, 
that  the  remedy  at  law  i^  not  exhausted.  The  body  in  the  one 
instance,  and  the  property  in  the  other,  being  taken,  there  is  no 
title  to  come  into  equity  until  the  levy  on  execution  of  the  body  is 
disposed  of,  and  the  Court  can  ascertain  whether  anything  and  how 
much  can  be  made  at  law. 

Again,  if  the  railroad  company  have  a  right  of  action  against 
Peirie,  what  is  the  nature  of  that  action  ?  It  is  a  right  to  recover 
damages  which  are  unliquidated,  for  the  breach  of  a  contract,  upon 
which  the  company  would  be  authorized  to  bring  an  action  of  cov- 
enant. The  amount  of  the  recovery  would  depend  upon  the  state 
of  the  (acts  proved  ;  and  various  circumstances  might  exist  to  in* 
crease  or  lessen  the  amount.  There  is  no  right  to  any  certain  or 
definite  sum ;  but  the  amount  would  rest  in  the  discretion  of  a  jury. 
Can  there  be  any  case  found  in  the  books,  where,  in  such  case,  the 
creditor  has  been  substituted  to  the  right  of  the  debtor  ?    None  can 
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be  fouod  :  no  cases  can  be  found,  except  where  an  account  taken 
^by  a  comrobsioner  would  ascertain  tbe  amount  due. 

Again,  we  insist  the  complainants  have  shown  no  right,  because, 
befiM'e  thej  filed  their  bill,  or  before  any  act  was  done  showing  their 
intention  to  come  into  this  Court,  tbe  right  which  it  is  said  the 
Mississippi  and  Alabama  Railroad  Company  had,  by  reason  of  the 
supposed  forfeiture,  was  Released  and  discharged. 

If  such  was  the  fact,  there  is  an  end  of  this  suit :  for  it  has  been 
repeatedly  held,  in  jhe  courts  of  the  first  respectability  in  the  United 
States,  that  the  right  only  rests  from  the  date  of  the  filing  the  biU^ 
or  issuance  or  service  of  subpOBna,  or  from  the  time  that  sonae  act 
has  been  done  known  to  tbe  parties  on  the  other  side,  evidenciog 
an  intention  to  come  bto  equity.  See  Haditn  v.  Spoiler,  30 
John.  554-556  ;  5  John.  Ch.  R.  380;  MeDermoU  r.  Str^ng^ 
4  John.  Ch.  R.  687  ;  Edmtsion  v.  Ltg(u^  I  Paige,  637 ;  fiacib 
V.  BwrdeU^  1  Paige,  305  ;  Wted  v.  PiercB,  9  Cowen,  733. 

But,  to  relieve  themselves  from  this  difficulty,  the  compkiiiaiita' 
counsel  insist,  that  the  settlement  and  discharge  of  the  assignaoeat 
were  made  in  fraud  of  the  creditors,  and  therefore  void.  Tbe  proof 
is,  that  there  was  no  fraud  in  any  manner  intended,  but  a  diflh^uhj 
and  dispute  existed  ;  one  party  making  a  large  claim  for  damages, 
and  the  other  insisting  be  was  not  entitled  to  the  extent  he  claimed : 
and,  to  settle  this  difficulty,  it  was  agreed  that  a  compromise  take 
place ;  and  Petrie  was  rdeased  and  discharged  from  the  contract, 
and  the  difficulty  thereby  settled.  And  now,  although  it  is  adnait* 
ted  no  fraud,  in  fact,  was  committed  or  intended,  yet,  the  facts  and 
circumstances  prove  fraud  in  law !  If  the  counsel  on  tbe  other  side 
can  make  fraud  in  fact  or  in  hw,  out  of  the  circumstances,  I  fineelj 
admit  his  acuteness. 

Again,  it  is  insisted  on  tbe  other  side,  that  the  release  and  dis- 

.  charge  of  Petrie  from  his  agreement,  was  not  made  by  writings  <ir 

under  the  corporate  seal  of  the  company  ;  and  therefore  is  as  if  it 

was  not  done,  and  the  contract  is  still  subsisting,  and  in  full  force. 

The  conclusion  by  no  means  foltows  from  the  prenuses,  becauae^ 

The  directory  acted  upon  the  release  and  discharge  as  effiftctual^ 
by  permitting  F.  H.  Petrie  to  act  under  the  new  contract  with  htm  ; 
and  it  certainly  cannot  be  time,  that  a  contract  can  subsist  and  be  in 
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force,  bioding  both  iipoo  the  defendant  in  tbb  case  and  upon  F.  H. 
Fetrie.  But  the  premises  are  not  true  from  which  the  conclusion^ 
is  drawn.  It  is  admitted  that  the  old  common-law  rule  was,  that  a 
coiporalion  aggregate  could  not  act,  in  making  a  contract,  but  by  its 
aoal  —  such,  however,  is  not  the  modern  rule.  A  corporation  may 
«ct  by  its  officers  and  agents,  in  writing  or  by  parol ;  and  by  those 
agents  may  make  any  contract  or  af^reement,  and  release  and  dis- 
charge any  such  agreement,  as  individuals  might  do,  2  Kent,  Com« 
Am.  Law,  232,  233,  234,  235.  The  contract  under  considera- 
tion was  made  with  an  agent  of  the  company,  to  wit,  William  H. 
Shellon,  the  president ;  and  all  matters  in  reference  to  it  were  set*' 
tied  and  arranged  with  the  agents,  the  president  and  directors,  at  a 
meeting  of  the  board.  They  were  the  persons  to  represent  the 
company,  and  the  acts  done  by  them  were  as  binding  upon  the  com- 
pany, as  such  acts  would  have  been  upon  individuals.  What  would 
have  been  the  effect  of  the  transaction  between  the  directory  and 
Fetrie,  on  the  21st  December,  1839,  on  individuals  ?  It  would  be 
considered,  if  to  go  no  further,  as  a  waiver  of  the  agreement. 
See  BcUsford  v.  BurVj  2  Johns.  Ch.  R.  160. 

It  will  hardly  be  contended,  that  it  was  not  competent  for  the  presi- 
dent and  directors  (who  were  the  persona  established  by  law  to  act 
for  the  company,  and  they  being  the  only  persons  and  the  only  means 
through  whom  the  corporation  could  act),  for  a  coi^ideration,  such 
as  a  compromise  of  difficulties,  to  give  up,  by  parol,  a  debt  or  de- 
nuand  which  they  had  against  Fetrie.  What  took  place  was,  there- 
lore,  if  nothing  more,  a  waiver  of  the  contract,  and  a  release  to 
Fetrie,  of  the  amount  which  was  churned  against  him  as  overpaid  on 
that  contract. 

From  all  of  which  we  come  to  the  conclusion,  that  the  complain- 
ants are  not  entitled  to  the  benefit  of  the  forfeiture  claimed.  But 
suppose  all  the  considerations  already  urged  do  not  operate,  whet 
decree  will  the  oourt  render  ?  No  account  can  be  taken^  because 
die  ckun  of  the  company  on  Fetrie  is  not  a  matter  of  account,  — 
but  a  claim  for  unliquidated  damages,  arising  upon  an  agreement  not 
performed ;  and  the  mortgage  wished  to  be  setup,  being  conditioned 
£of  the  performance  of  the  contract,  cao  any  precedent  be  ahown 
mt  en  award  of  an  issue  m  such  case  of  gmtUtim  dammficatm  9 
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Should  the  Chancellor  come  to  the  conclusion,  that  the  Tiews 
taken  in  the  foregoing  argument  are  not  correct,  then  we  insist  that 
no  decree  can  be  rendered  against  Petrie,  having  an  effect  different 
from  one  which  would  be  rendered  against  him,  in  favor  of  the  bank. 
The  suit  was  commenced  in  December,  1840  ;  by  the  act  of  1839, 
Petrie  had  a  right  to  pay  anything  which  he  owed  the  bank  in  their 
paper,  which  he  is  ready  to  do,  if  he  owes  anything  ;  and  the  ob- 
ject of  this  bill  is,  to  place  the  complainants  in  the  situation  in 
which  the  bank  was,  and  confer  on  them  the  rights  which  the  bank 
had.  If  the  Chancellor  decides  that  the  complainants  have  a  right 
to  be  substituted  to  the  rights  of  the  bank,  we  are  willing  to  pay 
them  what  we  were  bound  to  pay  the  bank,  and  no  more.  See 
Union  Bank  of  Tenneuee  v.  Bank  of  Maryland^  7  Gill  and 
Johnston,  305. 

W.  Yerger^  for  defendants,  on  the  same  side. 

1 .  The  directors  of  the  company  had  the  right  to  make  a  contract 
with  Petrie  to  build  the  road.  See  1 1th  section  of  charter,  act  of 
1836,  p.  157. 

A  written  agreement,  whether  under  seal  or  not,  though  it  cannot 
be  added  to  or  raised  by  parol,  may  be  dispensed  with  or  discharged 
by  a  subsequent  parol  agreement.  9  Pick.  R.  398  ;  3  Johns.  538 ; 
13  Wendell,  71.  It  has  never  been  doubted  that  a  written  agree- 
ment may  be  dispensed  with  by  verbal  contract.  Chit,  on  Coo. 
88. 

A  corporation  may  bind  itself  by  a  parol  or  verbal  contract,  in 
the  same  manner  and  to  the  same  extent  that  an  individual  may,  and 
an  agreement  made  by  vote  of  a  majority  of  its  directors  is  valid, 
whether  recorded  or  not  on  the  books  of  the  company,  or  reduced 
to  writing  or  not.  Angell  and  Ames  on  Corporations,  121,  133 ; 
ib.  165  ;  Fktehtr  v.  U.  8.  Bank,  8  Wheat.  357 ;  Angell  and 
Ames  on  Cor.  117,  127  ;  2  Kent's  Com.  233 ;  12  Wheat.  68. 

Corporations,  like  individuals,  are  bound  by  the  acts  of  their 
agents,  when  done  within  the  scope  of  their  authority  ;  and  the  acts 
of  the  directors  of  the  company,  appointed  to  manage  its  concerns, 
are  obligatory  upon  the  company,  when  made  in  good  faith  and  witbio 
the  power  conferred  upon  them.  Angell  and  Ames  on  Cor.  170, 
171. 
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Wbeo  a  corporation  aggregate  is  created,  and  the  management 
and  control  of  its  business  is  in  the  hands  of  the  directors,  the  latter 
become  the  agents  and  trustees  of  the  corporators  ;  and  a  relation 
is  created  between  the  stockholders  and  those  directors,  who,  as 
trustees,  become  accountable  for  dereliction  of  duty  and  violation  of 
trust.     1  Edwards  R.  84  ;  1  Edwards  R.  573. 

Directors  are  not  accountable  for  anything  more  than  a  diligent  at- 
tention to  its  concerns,  and  a  faithful  discharge  of  their  duty,  and  are 
not  liable,  personally,  for  errors  of  judgment,  nor  unless  there  has 
been  negligence  and  fraud.     1  Edwards  R.  513. 

It  is  true,  that  the  capital  stock  is  a  trust  fund  for  the  payment  of 
debts,  and  that  the  stockholders  cannot  discharge  themselves  from 
it,  while  there  are  notes  outstanding  and  unpaid  ;  but  the  conclusion 
does  not  follow,  that  because  the  creditors  of  the  company  may  look 
to  the  stockholders  for  payment,  to  the  amount  of  their  stock,  that 
they  have  a  right  to  set  aside  contracts  and  settlements  made  with 
the  agents  or  directors  of  the  company,  upon  the  ground  of  extrava- 
gance, recklessness,  or  want  of  prudence.  In  this  particular  cor- 
poratbns  are  like  individuals.  If  the  agents  of  an  individual  make 
an  extravagant  or  reckless  bargain,  if  within  the  scope  of  his  author- 
ity, the  principal  is  bound  by  it*  unless  made  in  fraud,  or  the  price 
be  so  grossly  inadequate  as  to  be  evidence  of  fraud.  But  in  no  in- 
staoce  can  the  creditor  of  the  principal  rescind  the  contract,  unless 
made  with  an  intention,  on  the  part  of  the  principal  or  his  agent,  to 
defraud  the  creditor.  6  Call,  308  ;  6  Johns.  Ch.  R.  1 11  ;  3Cowen, 
445 ;  2  Leigh,  149  ;  3  Mason,  308. 

A  fiiiling  debtor  has  a  right  to  prefer  one  creditor  over  another ; 
and  tboi^b  dishonest  in  the  debtor,  it  is  not  in  the  creditor. 
1  M'Cord,  Ch.  R.  100 ;  7  Peters,  608  ;  1  Eq.  Dig.  371. 

The  mortgage,  if  forfeited,  could  only  be  foreclosed  for  the  dam- 
ages that  the  company  have  sustained  by  the  failure  to  complete  the 
roid,  and  these  are  as  entirely  unliquidated  as  the  damages  which  a 
par^  suatains  in  an  assault  and  battery.  I  do  suppose  that  the 
idea,  of  filing  a  bill  to  foreclose  a  mortgage  for  unliquidated  damages, 
never  entered  into  the  mind  of  any  pereon  before  this  bill  was  filed. 
But  that  a  creditor  of  the  injured  party  may  file  the  bill,  is  carryii^ 
tbe  principle  to  a  still  more  ridiculous  extent. 
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It  18  t  rule  in  equity,  thtt  time  is  noc  of  the  ewence  of  coatrtcts* 
In  this  case,  as  Petrie  has  performed,  faithfullj,  a  large  part  of  the 
work  agreed  upon,  and  as  he  would  ceruiaij  have  performed  the 
balance,  if  the  right  of  way  had  been  furnished,  this  Court  would 
not  decree  a  foreclosure  and  sale,  but  might,  on  a  bill  piupeilj 
found,  decree  a  specific  performance  on  the  part  of  Pettie. 

Oe&rgt  Adami^  on  the  same  side. 

If  Petrie  broke  the  contract  or  cooditioB  of  the  mortgage,  be* 
tween  him  and  the  Mississippi  and  Alabama  Railroad  Compaajr, 
that  breach  was  stopped,  and  all  right  to  damages  waitred  and  ex- 
ttnguished,  bj  the  tn&se^nl  and  final  settlement  between  the  con- 
tracting parties,  and  the  acknowledgment  of  indebtedness  to  Petrie 
npon  that  settlement ;  the  delivery  of  the  mortgage  to  Petrie,  and 
the  contract  between  the  company  and  Frederick  Petrie  for  the 
completion  of  the  railroad. 

If  the  railroad  company  failed  to  comply  with  the  contract  on 
their  part,  as  the  testimony  shows  they  did,  they  could  not,  nor  can 
any  one  in  their  right,  enforce  a  specific  performance  of  the  con- 
tract on  Petrie's  part,  or  foreclose  the  mortgage  for  a  breach  of 
any  of  its  conditions  by  Petrie,  or  recover  damages  fer  any  failure 
on  his  part. 

If  there  was  no  waiver  of  the  breach  or  release  of  the  mortgage, 
by  the  railroad  company,  the  mortgagees  could  claim  dammgm 
only  for  the  breach  ;  and  upon  a  bill  brought  by  the  mortgagees  to 
foreclose,  the  Chancellor  would  do  no  more  than  order  an  issue  of 
ijuantwn  damnificatw. 

It  is  a  rule  of  the  courts,  both  of  bw  and  of  equity,  that  fraud 
is  not  to  be  presumed,  but  that  it  must  be  established  by  proofs  ; 
there  is  no  proof  of  fraud  m  this  or  any  transaction  between  Petrie 
and  the  railroad  company,  but,  on  the  contrary,  the  testimony  in  the 
cause  clearly  proves  a  full,  iair,  and  final  settlement  between  Petrie 
and  the  railroad  company  ;  the  delivery  of  his  mortgage  to  Petrie, 
wUch  remained  in  his  possession  and  was  filed  by  kim  with  his 
answer,  and  the  testimony,  also  proves,  that  the  niboad  coo^mbj 
discharged  WiUiam  Petrie  from  bis  contract  for  completing  the  tail- 
road,  and  made  a  contract  with  Frederick  Petrie,  to  fiai^i  the  nil- 
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rand  ;  all  diese  ftcts  are  stated  upm  oath,  bjr  men  who  are  known 
to  the  Chancellor,  and  whose  testimony,  if  humnn  evidence  can 
aeiabiish  anjtbing,  must  satisfy  the  mind  of  the  Chancellor,  that 
the  property  m  controversy  is  not  subject  to  the  claim  of  the  com* 
plajaants ;  but  the  complainants,  from  the  hopelessness  of  their 
chance  of  obtaining  anjrthing  from  the  railroad  company,  and  rely* 
ing,  no  doubt,  upon  the  general  odium  and  suspicions  against  the 
managers  of  the  affiiirs  of  that  company,  have  made  this  desperate 
and  ferlom  attempt  to  subject  Petrie^s  property  to  their  chim  ;  bad 
the  case  been  one  between  A*  and  B.,  so  desperate  an  attempt 
would  never  have  been  made,  nor  would  it  have  presented  a  diffi* 
colty  or  doubt,  to  any  legal  mind. 

I  will  not  undertake  to  name  the  witnesses,  whose ,  testimony  I 
rely  upon,  or  detail  the  fiicts  stated  by  them,  but  will  barely  refer 
lo  their  known  character  and  inteUigence,  and  the  amount  of  their 
testimony  ;  nor  will  I  enlarge  upon,  or  attempt  to  illustrate,  the  legal 
positions  I  bare  taken :  they  have  been  selected  from  many  others, 
that  arise  in  the  case,  as  points  on  which  I  wish  to  place  the  Chan* 
eellor's  mind,  and  from  which  he  will  readily  and  clearly  perceive 
eveiy  reason  in  support  of  them  within  the  legal  horizon. 

I  have  not  stated  the  point,  or  referred  to  authorities,  to  show 
tkat  the  satisfaction,  release,  or  discharge  of  a  mortgsge,  may  be 
proved  by  parol  evidence ;  that  point  is  uken,  and  authorities  re* 
fiHted  to,  by  other  counsel,  on  the  same  side  with  myself,  and  so  say 
the  best  Modero  authorities. 

Otorgt  S.  Yerger^  on  the  same  side. 

<2wil»MH»  and  JlicMumm^  for  complainants,  in  reply. 

The  bill  is  framed  with  a  double  aspect. 

1.  To  remove  the  obstractioos  of  apparent  legal  tides,  and  es* 
taUish  a  resoldng  a*ust  in  frvor  of  a  judgment  (Creditor. 

S.  To  enforoe  a  specific  equitable  mortgage,  and  thus  subject 
mere  equitable  assets  to  the  claim  of  a  judgment  creditor. 

The  defendants  have  presented  labored  arguments,  to  show  that 
ike  bill  ilaelf  is  defisetive  for  these  purposes^  and  that  no  relief  can 
thereon ;  but  while  these  objections  are  uiged  in  axgi»» 
» die  pleadii^)  carefuyy  made  up,  evinoe,  that  the  able  counsel 
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were  not  willing  to  rest  their  cause  on  tbem.     Tfaey  ba^e  aiitiMr- 
ed  fully.     Why  did  they  not  demur  ? 

The  answer  of  Petrie  is  not  only  full,  but  it  expressly  iorkes 
the  full  investigation  of  this  Court.  It  contains  the  strongest  pos- 
sible agreement,  to  make  this  Court  the  arbiter  of  the  merits  of 
this  controversy. 

We  are  aware  of  the  decisions  of  this  Court  upon  the  subject 
of  its  jurisdiction  on  creditors'  bills,  to  which  an  answer  is  put  in  ; 
yet,  we  respectfully  suggest,  that  this  does  not  come  within  any  of 
the  objections  laid  down  by  this  Court,  to  granting  relief  in  cases 
where  no  return  of  nulla  Inma  appears.  Here,  there  is  an  ad- 
mission of  entire  insolvency,  an  agreement  to  submit  the  merits. 
The  subject-matters  being  the  declaration  of  a  resulting  trust,  and 
the  foreclosure  of  an  equitable  mortgage  are  properly  of  the  juris- 
diction of  a  court  of  equity.  The  objection  then  in  ai^ument,  is 
merely  technical,  and  comes  too  late,  after  full  answer. 

In  the  present  case,  the  objection  is  the  more  remarkable,  be- 
cause the  principal  defendant,  Petrie,  has  really  brought  us  into  thb 
Court.  He  first  filed  bis  bill  to  restrain  us  from  levying  on  and 
selling  the  property  claimed  by  him,  under  our  execution.  Wright 
and  others  complainants,  plaintiffs  at  law,  then  filed  their  bill  as 
aforesaid,  and  also  answered  Petrie's  first  bill,  praying,  that  the  bill 
secondly  filed,  might  stand  ;  might  be  taken  as  part  of  their  answer, 
and  stand  as  a  cross-bill.  The  causes  were  then  consolidated,  and 
are  now  submitted  together.  (See  the  agreement  between  counsel, 
on  file  among  the  papers.) 

This  case  is  further  distinguished  from  the  cases  above  alluded 
to,  decided  by  Chancellor  Buckner,  in  an  important  and  essential 
feature.     The  bill  seeks  only  to  subject  property  which  has  been 
levied  on^  by  the  execution  at  lav>^  and  about  which  an  issue  to 
try  the  right  of  property  had  been  made  up.     The  creditor,  under 
his  judgment,  levied  on  the  property,  as  that  of  the  bank.     The 
claimant  Petrie,  came  in  and  interpleaded.     On  this  intervention, 
finding  that  he  may  have  a  bare  legal  title,  and  that  the  interposi- 
tion of  chancery  is  necessary  to  settle  title,  we  have  sought  it  in 
relation  to  the  right  of  the  property  levied  on.     In  the  case  of 
Perry  v.  Jfixon^  I  Hill's  Ch.  335,  it  is  hid  down,  that  a  creditor. 
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who  has  obtained  judgment,  and  sued  out  execution,  and  levied  it 
on  property,  of  which  the  debtor  has  the  equitable  but  not  the 
legal  estate,  is  entitled  to  the  aid  of  a  court  of  equity,  to  make 
the  property  available  in  payment  of  his  demand.  See  also  Har- 
nam  v.  BoUle^  Dev.  Eq.  537  ;  1  Paige,  305  ;  4  J,  Ch.  687; 
10  Yerg.  317. 

We  have  taken  these  views  of  the  case,  because  the  point  has 
been  pressed  with  such  zeal  by  the  opposite  counsel;  we,  however, 
believe  them  entirely  unnecessary.  The  bill  exhibits  the  judgments 
and  executions,  and  avers  the  total  insolvency  of  the  defendants  at 
hw.  Those  records  are  parts  of  the  bill.  They  are  also  proper 
proofs  under  the  bill  and  charge  of  bsolvency,  and  in  this  state 
of  the  pleadings. 

These  records  show,  that  executions  upon  both  judgments  have 
been  returned  nulla  bona.  We  present  an  analysis  of  them,  in 
statement  A,  annexed  to  this  argument.  It  is  true,  that  a  technical 
exception  is  made  ;  that  there  still  appears  to  remain  levied  on,  and 
uodisposed  of,  a  strip  of  land  on  both  sides  of  the  railway.  This 
is  truly  a  mere  technical  shadow,  and  readily  answered.  The 
road  or  railway  could  not  properly  be  levied  on  at  law,  or  sold. 
IT,  however,  anything  passed  by  the  sale  of  the  road,  it  carried 
with  it,  and  also  disposed  of,  the  strip  of  land  on  both  sides,  neces- 
sary for  its  enjoyment.  It  is,  indeed,  the  land  on  which  the  railway 
is  hid  ;  by  reference  to  the  charter  of  the  Brandon  Bank,  this  strip 
of  land  on  both  sides  is  appurtenant  to  the  raih^ad,  and  entirely 
dependent  upon  its  continuance.  It  would  revert  to  the  original 
proprietors,  upon  the  expiration  of  the  charter,  by  non-user.  The 
charter  has  expired,  being  repealed  by  consent  of  the  company. 
The  fair  intent  of  the  sheriff's  return,  is,  however,  that  the  rail- 
way  sold,  included  the  strip  said  to  be  levied  on:  The  Chancel- 
lor, in  the  absence  of  any  point  made  thereon  in  the  pleadings  or 
proofs,  will  so  construe  it,  if  necessary. 

Bat  it  is  urged  in  argument,  that  the  same  exhibits  which  show  a 
return  of  nMa  hona^  also  show  that  subsequently  other  property 
was  levied  on,  and  that  we  cannot  come  into  chancery,  until  that 
also  18  exhausted.  This  objection  comes  irregularly  from  one,  who 
hj  faia  original  biO,  his  oath  on  his  claim  of  property,  and  his  an- 
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Bwer,  in  the  latter  case,  sets  up  a  claim,  both  legal  and  equitable, 
to  all  the  property  which  appears  to  have  hsen  levied  on,  and  » 
now  undisposed  of.  The  <aw»roill  tract,  and  the  slaves  levied  on, 
are  all  absolutely  claimed  by  Petrie,  and  the  object  of  these  pro- 
ceedings is  to  submit  the  equitable  and  legal  claims  of  both  par- 
ties to  the  Chancellor. 

If  the  rule  be  so  stem  and  unyielding,  that  a  retucn  of  nulla 
bona  must  be  shown,  even  where  total  insolvency  of  the  debtor 
b  alleged  and  admitted,  that  it  cannot  be  resisted,  it  should,  like 
every  other  rule  not  founded  in  reason,  be  regarded  as  merely 
technical,  and  a  technical  compliance  be  deemed  sufficient. 

In  this  case,  tlie  bill,  answer,  and  proofs,  all  show  utter  and 
hopeless  insolvency.  It  has  become  a  part  of  the  history  of  the 
country ;  a  dark  page  upon  its  leaves.  It  is  recorded  upon  the 
statute  book,  by  the  act  repealing  and  annulling  the  charter  of  the 
Mississippi  and  Alabama  Railroad  Company. 

Complainants,  therefore,  are  now  properly  before  the  Court  as 
judgment  creditors,  seeking  to  subject  the  equitable  assets  of  their 
debtor,  an  insolvent  and  defunct  corporation,  to  their  just  demand. 
30  John.  R.  554  ;  2  Paige,  567 ;  2  Stew.  378.  And  if  it  be 
found  that  tbe  bank  had  any  rights  against  Petrie,  not  legally  or 
equitably  parted  with  at  the  time  of  the  judgment,  we  are  entitled  to 
subject  them  to  our  claim. 

Before  we  leave  the  points  made,  on  the  structure  of  tbe  bill, 
and  the  right  of  relief,  we  will  refer  the  Chancellor  to  the  several 
prayers  of  the  bill,  in  answer  to  objections  made  on  that  score. 
It  is  true,  that  the  speci6c  prayer  for  foreclosinre  of  the  mortgage 
is  contained  in  the  body  of  the  bill,  but  we  believe  it  is  considered 
by  the  most  technical  pleaders  that  the  prayer  may  be  inserted  od 
any  page  of  the  bill* 

We  have  before  stated,  that  the  bill  has  an  alternate^  object, 
either  to  declare  a  resulting  trust,  or  to  foreclose  a  mortgage. 
A  resulting  trust  b  the  personal  property,  may  arise  either  froai 
the  purchase  of  the  slaves  with  the  money  of  the  company,  and 
a  breach  of  the  condition  of  the  purchase,  or  from  a  forfeiture  of 
the  mortgage. 

At  law  it  is  said,  upon  a  forfeiture  of  a  mortgage,  personal  estate 
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mortgaged  becomes  absoluie  in  the  mortgagee.  The  same  rule 
should  apply  in  equity ;  where  an  citable  mortgage  exists 
00  personal  es^te,  a  resultiqg  trust  vests  in  the  mortgagee  on 
forfeiture. 

It  will  not  be  denied,  that  the  contract  here,  Was  intended  and 
will  he  held  to  have  been  an  equitable  mor^ge,  on  the  prop- 
erty of  Petrie,  and  especially  on  the  slaves  purchased  with  the 
advance*  The  condition  wae  a  faithful  compliance  with  the  con- 
tract For  this  the  mortgage  was  to  be  given.  Upon  a  breach  of 
that  contract,  the  forfeiture  took  place,  and  thereupon  a  resulting 
trust  arose,  to  which  we  are  subrogated. 

In  either  aspect  of  the  bill,  whether  a  resuking  trust  arise,  or 
whether  we  look  to  the  foreclosure  of  the  mortgage,  the  non- 
performance of  the  contract  by  Petrie,  or  a  breach  of  the  condi- 
tion, is  an  essential  fact.  The  mortgage  was  to  be  given  as  a 
security  for  the  performance  of  every  duty  that  might  arbe  out  of 
the  contract,  expressly  or  constructively,  and  consequently  if  Petrie 
has  committed  any  breach  of  the  contract,  by  which  the  bank  was 
injured,  or  has  received  advances  which  he  has  not  returned  or 
duly  appropriated ;  if,  indeed,  upon  settlement,  the  balance  was 
against  Petrie,  the  breach  of  the  condition  of  the  contract  is  con- 
summated* 

To  determine  whether  Petrie  has  performed  bis  part  of  the  coii>- 
tract,  we  must  examine  it.  What  was  the  leading  object  of  the 
agreement  ?  Certainly,  it  requires  no  argument  to  show  that  it  was 
entered  into  for  the  purpose  of  insuring  the  completion  of  the 
railway  in  two  years  from  the  date  of  the  contract. 

The  charter  of  the  company  required  this  to  be  done  ;  and  its 
corporate  powers  were  hassarded  on  the  fiuthful  compliance,  on  the 
part  of  Petrie,  with  the  terms  of  his  contract.  The  sum  to  be 
paid  was  designated  with  sufficient  ceruinty,  and  the  time  of  pay* 
meots  6xed.  No  security,  whatever,  was  demanded  but  the  mort- 
gage. 

More  than  three  years  had  elapsed  since  the  exeentioa  of  the 
agreement,  and  before  the  filing  of  tliis  biU,  and  yet  the  work  is 
not  done.  6o  iar  from  being  completed  it  is  abandoned,  and  what 
bam  beeo  done  fpoe  to  decay.     Neitbet  the  company,  nor  the 
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public^  have  ever  derived  any  advantage  from- the  work,  notwttb- 
standing  the  heavy  advances  made.  The  defendant  Petrie  is  the 
sole  gainer  ;  on  these  advances  he  has  acquired  opulence.  Why  has 
the  work  not  been  completed  ?  What  excuse  has  the  contractor  ? 
He  presents,  in  substance,  the  two  following  :  — 

1 .  That  the  company  failed  to  comply  with  their  agreements, 
and  that,  thereby,  be  was  prevented  from  discharging  his. 

2.  That,  upon  final  settlement,  he  was  released  by  the  company 
from  all  demands  on  the  score  of  bis  contract. 

We  insist,  that,  upon  a  fair  interpretation  of  the  agreement,  the 
proofs  show  no  default,  in  the  company,  of  which  he  can  avail  him- 
self ;  and  that  the  alleged  settlement  and  release  are  void,  as  to  cred- 
itors, being  without  consideration,  and  fraudulent. 

A  brief  examination  of  the  points  of  defence  set  up  will  sboir 
that  they  are  not  tenable. 

The  defendant  insists  that  the  company  failed,  in  two  particulars, 
to  comply  with  their  contract. 

1.  In  not  making  the  advances,  and  furnishing  the  means  to  c(Mn- 
plete  the  work. 

2.  In  not  procuring  the  right  of  way. 

To  understand  the  obligations  of  the  company,  arising  out  of  the 
agreement,  we  enumerate  them.  They  agree,  b  consideration  of 
the  covenants  of  Petrie, 

1.  To  pay  Petrie  $204,000  for  completing,  and  putting  into  com- 
plete operation,  &c.,  the  road  from  Pearl  river  to  Brandon,  and 
two  dollars  per  cubic  yard  for  the  excavation  of  any  rock  be  might 
encounter. 

2.  $20,000,  within  one  month  after  the  commencement  of  the 
'  work,  and  then  in  payments,  at  intervals  of  about  thirty  days,  as 

the  money  might  be  required  by  Petrie  for  the  prosecution  of  tha 
contract,  &c. 

3.  To  invest  Petrie  with  authority  to  draw  bills  on  the  bank  for 
$100,000. 

These  constitute  all  the  engagements  of  the  company  which  CBXk 
be  drawn  from  the  contract.     Were  they  complied  with  ? 

It  is  admitted,  the  bills  were  drawn  and  accepted.  To  that  ex- 
tent the  payment  was  made  on  the  contract.     The  work  was  coixi^ 
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menced  about  the  month  of  April.  The  balance,  which  would  be 
due  to  Petrie  on  completion  of  his  contract,  over  and  above  the  ad- 
vance of  $100,000,  would  be  $104,000.  Supposing  biin  to  be 
entitled  to  draw  this,  monthly,  during  two  years,  under  the  contract, 
be  would  have  been  entitled  to  receive  about  $4300  cash,  in  every 
month.     Now  the  proofs  show  that  he  had  received,  besides  the 


advance  on  the  1st  May,  1837, 

$5800 

In  May, 

4000 

inaU 

.9800 

"  June, 

10,000 

19,800 

"  July, 

5140 

24,940 

"  August, 

2000 

26,940 

"  September, 

3000 

29,940 

«'  October, 

3000 

32,940 

*'  November, 

10,780 

43,720 

«  December, 

6050 

49,770 

"  January, 

47,400 

97,170 

"  February, 

1000 

98,170 

"  March, 

24,100 

124,270 

«♦  April, 

12,600 

136,870 

Admitting  that  the  excavation  of  rock  would  add  to  the  original 
contract  price  the  sum  of  $8000,  the  whole  sum  to  be  paid  by  the 
company  to  Petrie,  beside  the  advance  on  drafts,  would  be,  on 
completion  of  the  contract,     .         .         ...         .       $112,000 

Now  he  received,  during  \be  first  year  of  his  contract,    136,870 

Being  more  than  the  whole  amount  which  would  be  due,    $24,870 

These  calculations,  founded  upon  the  proofs  furnished  by  defend- 
ant himself,  show,  conclusively,  that  there  is  no  pretence  for  his 
assertion,  that  the  company  failed  to  make  the  necessary  advances 
or  payments  to  enable  him  to  complete  the  work.  Besides,  there 
is  not  one  word  of  proof,  that  he,  even  during  the  first  year,  made 
any  requisition  for  money  which  was  refused.  Had  he  sought  to 
protect  himself  from  liability  for  non-performance  of  his  duties,  he 
should  have  shown  a  positive  refusal,  on  their  part,  to  pay  the 
necessary  amounts,  after  he  had  foruially  demanded  them.  But  it 
appears,  that,  during  the  first  twelve  months  after  he  had  commenced 
the  work,  he  was  paid  a  large  amount  over  and  above  the  amount 
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which  be  could  have  charged)  had  be  completed  the  wwikt  fnreiihed 
the  iron,  and  supplied  the  locomotive,  cars,  lie.  lie. 

His  defence,  oo  the  ground  that  the  company  failed  to  jneime  tbe 
right  of  way,  is  equally  weak. 

By  the  charter  of  the  company,  Petrie,  as  the  egeol  of  the  coido 
pany,  was  invested  with  all  its  powers  and  authority  to  procure  the 
right  of  way :  under  his  contract  be  was  bound,  equaUy  with  the 
company,  to  use  the  means  in  his  power  to  effect  it.  It  does  not 
appear  that  be  made  any  effort  so  to  do.  This,  however,  is  readilj 
accounted  for.  In  truth,  no  hindrance  was  made  until  the  winter  of 
1839.  The  contractor,  according  to  his  own  answer,  and  the  proofs, 
had  been  in  peaceable  possession  of  the  whole  way  for  two  years 
from  the  making  of  his  contract.  The  very  fact  of  actioas  of  tres- 
pass being  instituted  against  him,  in  the  latter  part  of  1889,  shows 
that  he  was,  up  to  that  time,  in  the  occupation  of  the  treck  of  the 
railway. 

The  company,  then,  were  not  in  default  Now,  what  were  the 
engagements  of  Petrie,  under  the  contract  ?     I'bey  were, 

1.  To  put  the  road  in  complete  operation  in  two  years. 
'     2.  To  purchase  slaves  with  the  advance  of  $100,000,  and  em- 
ploy them  on  the  road. 

3.  To  furnish  all  materials,  including  the  iron. 

4.  To  furnish  a  locomotive  and  tender,  and  eight  cars. 

5.  To  use  diligence  and  energy  in  the  prosecution  of  the  work. 

6.  To  pay  damages  if  he  failed  or  did  not  perform  his  contract. 

7.  To  mortgage  all  bis  property  for  the  faithful  peribrmance  of 
his  contract. 

From  the  proofs,  it  is  manifest  that  he  has  not  performed  any  one 
of  these  agreements  but  the  second. 

Upon  this  agreement  or  contract,  there  can  be  no  doubt,  that,  if 
overpaid,  be  was  liable  to  refund  the  surplus.  Surely,  the  mort- 
gage  required  by  the  contract  was  to  be  a  security  for  such  ad* 
vances. 

We  cannot  doubt,  then,  that  the  Chancellor  will  find  that  the 
company  have  not  failed  to  comply  with  all  the  engagements  tbejr 
had  entered  into,  and  that  the  failure  has  been  entirely  on  Petrie's 
part.    It  appears  from  the  proofs,  that  the  contractor  has  altogether 
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received  about  $890,000,  when  the  whole  amount  he  could  claim, 
upon  a  full  eompliaDce  with  his  contract,  would  be  no  more  than 

He  has  famished  nothing  on  his  contract,  and  is  liable  for  the 
whole  amount  receiTod  bjr  him. 

The  abstracu,  briefe,  and  calculations,  submitted  by  Cocke  and 
Evens  are  referred  to,  and  exhibit  fully  the  results  drawn  from  the 
whole  testimony. 

The  second  pobt  of  Petrie's  defence  is  the  alleged  settlement 
and  release. 

It  is  well  settled  that  a  debtor,  in  insolvent  circumstances,  and 
more  particularly  one  against  whom  judgments  have  been  obtained, 
cannot  give  away  property  without  consideration,  nor  release  rights 
of  action,  legal  or  equitable.  It  would  be  deemed  fraudulent  and 
void  as  to  creditors,  even  though  no  circumstances  of  fraudulent  in- 
tent should  be  shown.  The  creditor  has  a  right  to  inquire  into  the 
iaimess  and  sufficiency  of  the  consideration  received,  and  if  found 
unfair  or  insufficient,  it  will  be  set  aside,  and  the  debtor  required  to 
pay  over  what  was  really  due  to  the  creditor.  The  general  princi- 
ple is,  that  an  insolvent  debtor  cannot  rdease  claims  of  any  kind, 
without  receiving  a  full  consideration  therefor. 

The  testinKXiy  in  this  case  does  not  show  a  formal  release. 
There  is  no  testimony  to  prove  any  change  in  the  contract,  from  the 
day  of  its  execution.  Where  is  the  evidence  of  any  change  made 
in  this  formal,  written  agreement  between  the  parties  ?  It  is  the  act 
of  a  corporation,  made  by  competent  authority.  It  is  not  pretend- 
ed that  there  exists  any  formal  or  record  evidence  of  any  alteration 
having  been  made  in  it.  The  mere  occasional  statements  of  direc- 
tors, or  admissions  made  by  them,  individually,  and  not  in  their  cor- 
porate capacity,  cannot  be  received  as  evidence  of  a  corporate  act. 
Corporations  act  only  by  votes  and  resolutions.  It  would  be  ex* 
trensely  dangerous  to  admit  the  private,  unofficial,  and  unrecorded 
declarations  of  directors,  to  stand  as  the  evidence  of  solemn  coo* 
tracts  ;  and  much  more,  to  permit  stich  loose  declarations  to  prove 
releeses  from  conuracts  in  writing,  deliberately  and  solemnly  made. 
All  testimopy  of  this  character  shonld,  therefore,  be  discarded*    We 
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are,  then,  left  with  no  proof  on  the  subject  of  the  release,  but  the 
resolutions  of  the  board,  passed  Dec.  21,  1839.     (See  thoni.) 

These  resolutions  do  not  profess  to  release  Petrie  from  any  exist- 
ing claims,  arising  out  of  tbe  contract,  except  that  of  furnishing  the 
locomotive.  They  do  not  pretend  to  slate  that  any  settlement  bad 
taken  place.  No  evidence  of  a  settlement  appears  to  exist  on  the 
books  of  the  bank.  There  is  no  record  of  it.  There  is  no  release 
from  the  original  contract.  Give  these  resolutions  their  full  weight, 
and  they  could  not  be  construed  into  a  release  of  the  existing  claims 
of  the  company  against  Petrie.  But  the  resolutions,  on  their  face, 
show  fraud.  Petrie  is  released  from  furnishing  a  locomotive,  and 
instead  of  being  charged  therewith,  he  is  directed  to  be  credited 
with  the  price.  The  cashier  is  directed  to  cancel  the  mortgage  of 
record  on  the  books  of  the  bank,  without  any  reason  assigned,  and 
without  any  consideration  expressed.  It  is  recited  that  tbe  com- 
pany are  under  obligations  to  furnish  Petrie  with  a  certain  amoontof 
par  funds.  This  recital  is  false.  It  is  so  shown  to  be  by  the  books 
of  the  bank,  by  tbe  contract,  and  by  the  proofs. 

It  must  be  evident  that  this  alleged  settlement  and  release,  which 
it  is  pretended  were  consummated  by  these  resolutions,  although 
they  are  at 'variance  with  the  proofs  introduced  to  support  them, 
was  an  effort  to  screen  Petrie  from  responsibility  to  creditors,  and 
thus  to  consummate  the  series  of  frauds  which  the  directors  of  this 
bank  bad  practised  upon  a  credulous  public. 

But  little  longer  than  a  year  previously  to  this  pretended  settle- 
ment and  release  of  Petrie,  these  directors  bad  invited  the  scrutiny 
of  the  bank  commissioners.  They  caused  to  be  published  a  report, 
in  which  it  was  represented  that  the  bank  had  available  cash  re- 
sources to  the  amount  of  many  millions.  It  is  known  that,  after  tbe 
publication  of  that  report,  their  circulation  increased,  and  few,  if 
any,  of  the  liabilities  of  the  bank  had  been  redeemed.  Yet,  in  the 
short  space  of  about  a  year,  they  represent  themselves  unable  to 
meet  small  advances  in  par  funds.  The  object  of  this  report  was, 
to  give  con6denc6  to  their  issues,  and  to  extend  their  credit.  The 
country  was  duped  by  these  false  representations.  Petrie  appears 
to  have  aided  in  fhe  fraud.  He  furnished  a  statement  (see  bis  let* 
ter  to  Shelton),  in  which  he  represented  the  investment  of  the  com- 
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pany  in  the  railway,  on  the  2d  of  August,  183S,  to  be  $239,035. 
He  afterwards  saw  this  representation  go  to  the  world,  without  con- 
tradiction, knowing  its  object,  and,  by  bis  silence,  assenting  thereto. 
He  knew  abo  of  the  sale  a  short  time  afterwards,  by  these  very 
directors,  of  large  sums  of  their  own  money  for  less  tlian  half  its 
nominal  value ;  according  to  his  own  answer,  he  participated  in  it. 
It  appears  that  within  a  short  twelvemonth  all  these  immense  cash 
resources  had  vanished,  under  the  superintendence  of  these  worthy 
trustees  ;  that  the  duped  public  began  to  consider  the  issues  of  the 
Brandon  Bank  as  almost  worthless  ;  that  the  directors  continued  to 
throw  them  out,  while  they  possessed  any  value,  and  were  very  lav- 
ish to  Petrie ;  and,  in  the  latter  part  of  1839,  after  the  judgments 
now  sought  to  be  enforced  were  obtained,  it  is  proven  that  this  bank 
was  insobent.  At  this  time,  when  these  trustees  should  have  col- 
lected and  husbanded  the  remaining  resources  of  this  bank,  for  the 
bene6t  of  creditors,  who  had  trusted  them  upon  their  public  expose 
of  abundant  resources,  they  set  about  releasing  themselves  and  their 
iavorites  from  heavy  responsibilities.  The  bare  recital  of  the  pro- 
ceedings, which  took  place  on  the  pretended  settlement  of  Petrie's 
accounts,  proves  the  recklessness  with  which  they  were  disposed  to 
throw  away  the  assets  still  under  their  control.  To  give  some  color 
to  their  proceedings,  they  invite  several  respectable  gentlemen  to  be 
present.  Their  testimony,  however,  shows  they  neither  partici- 
pated in  the  matter,  nor  understood  it.  The  directors  met;  the  set- 
tlement of  an  important  account,  involving  $400,000,  was  before 
tbe  directors.  No  communication  in  writing  on  the  subject  appears 
to  have  been  made,  no  reference  to  a  committee,  no  resort  to  books 
Of  accounts,  no  calculations  made,  and  no  cashiq^  present.  The 
uoustiai  course  of  having  the  parties,  W.  and  F,  H.  Petrie,  present 
in  person,  was  adopted  ;  no  account  current,  no  investigation,  no 
record  of  settlement  made  ;  not  a  paper  exhibited,  but  the  extraor- 
dinary ^^  proximate  efttmale,"  which  bears  upon  its  face  the  stamp  of 
deception,  and  that  not  even  preserved  by  the  directors.  Take 
ibeae  proceedings,  in  connection  with  the  prior  conduct  of  Petrie, 
in  uking  a  release  from  all  claims  before  his  visit  to  New  Orleans, 
to  avoid  garnishment  as  a  debtor  of  the  bank,  in  connection  with  the 
fact  of  bis  having  amassed  a  large  estate  from  small  means,  with  the 
▼OL.  I.  38 
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then  condition  of  the  company,  and  who  can  for  a  moment  doubt 
that  these  hasty  and  informal  proceedings  were  devices  to  screen  a 
debtor  from  the  just  claim  of  the  creditors  of  ibe  bank.  If  we  now 
conclusively  show,  that  double  the  contract  price  had  been  paid  to 
Petrie,  can  it  be  supposed  that  the  directors  were  not  fully  advised 
of  the  amounts  which  had  been  paid  ?  We  will  not  dweU  lanber 
npon  this  pretended  settlement.  The  falsehood  and  contradicttooa 
of  the  testimony,  in  relation  to  what  was  done,  show  the  desire  to 
screen  Petrie,  and  exhibit  and  stamp  the  whole  proceedings  with 
fraud. 

If  tins  pretended  settlement  be  set  aside,  or  disregarded  as  franda- 
lent,  or  the  pretended  release  without  consideration,  the  original 
contract  of  mortgage  remains  in  full  force,  and  the  only  inquiry  of 
the  Court  will  be,  what  is  now  due  thereon  ?  for  tHs  we  cJaim  a 
decree,  and  that  the  property  mortgaged  may  be  sold  for  its  satis* 
faction. 

By  the  Crancellor.  Although  the  papers  in  this  case  are 
very  voluminous,  and  many  pobts  have  been  mooted  by  counsel 
on  either  side,  yet  its  merits  lie,  comparatively,  within  a  narrow 
compass.  The  complainants,  as  the  judgment  creditors  of  the  Mis- 
sissippi and  Alabama  Railroad  Company,  have  levied  an  eaceeiMion 
upon  a  number  of  negro  slaves  in  the  hands  of  the  deiendant, 
Petrie,  in  which  they  allege  the  said  company  has  an  equitable  in* 
terest,  which  they  ask  to  Imve  applied  to  the  payment  of  their 
judgments.     The  facts  of  the  case  are  substantially  these : 

On  the  23d  of  Feb. ,  IS37,  Petrie  contracted  with  that  company  to 
construct  a  railroad  from  the  town  of  Brandon  to  the  town  of  Jackson, 
and  agreed  to  furnish  all  the  materials  therefor,  and  also  a  number  of 
.ear^,  a  locomotive  engine  and  tender,  and  everything  else  necessary 
to  the  construction  and  Bnish  of  the  road,  and  to  put  the  same  ift 
complete  operation,  within  two  years  from  the  date  of  the  contract ; 
the  company  agreeing  to  pay  him  $204,000,  at  such  intervals  as 
the  prosecution  of  the  work  might  require.  One  hundred  thousand 
dollars  Petrie  was  to  lay  out  in  negro  slaves,  to  work  on  the  kmA, 
and  was  to  give  a  mortgage  upon  them,  and  all  his  other  property^ 
as  security  for  the  faitbftd  performance  of  h»  contiact.     The  < 
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psDy  also  bouod  themselves  to  pay  as  an  extra  charge,  not  ex* 
ceeding  two  dollars  per  cubic  yard,  for  any  excavation  that  might 
have  to  be  made  through  rock.  It  appears,  that  Petrie  purchased 
with  the  advance  made  to  him  by  the  company  the  slaves  levied 
oa  by  the  complainants,  and  continued  to  work  on  the  road,  until, 
io  December,  1839,  at  which  time  it  is  alleged,  that  by  a  fraudu- 
lent combination  with  the  company,  he  abandoned  the  road  in  an 
unfinished  and  worthless  condition,  after  having  received  more  than 
the  amount  of  money  agreed  to  be  paid  to  him,  for  the  completion 
of  the  whole  work,  and  for  furnishing  cars,  locomotive,  and  other 
appendages  necessary  to  put  the  road  in  full  and  complete  operation. 
The  complainants  insist,  that  as  to  them,  Petrie  is  still  to  be  regarded 
as  the  debtor  of  the  company,  at  least,  to  the  amount  of  money  re«- 
ceived  by  him,  over  and  above  the  value  of  the  work  actually  done, 
•lid  that  that  sum  should  be  decreed  to  the  satisfaction  of  their 
judgment,  by  enforcing  the  equitable  mortgage  growing  out  of  the 
contract  upon  the  slaves  and  other  property.  Petrie  denies  that 
be  is  in  any  way  indebted  to  the  company,  or  that  they  have  any 
claim  upon  the  slaves,  and  insists  upon  a  settlement  had  with  them, 
by  which  he  is  released  from  all  liability  on  hb  contract,  and  tfaa 
niortgftge  ordered  to  be  cancelled. 

The  argument  of  counsel,  upon  this  statement  of  the  case,  sug- 
gests the  following  questions  for  examination  : 

1.  Whether,  at  the  time  of  the  alleged  settlement  and  discharge, 
Petrie  was  really  the  debtor  of  the  company. 

2.  Whether  that  indebtedness  was  released  by  the  company 
without  payment,  and  without  any  just  consideration  ;  and  if  so, 
whether  such  release  must  not  be  regarded  as  fraudulent  and  void 
io  law,  as  against  the  complamants,  who  were  then  the  judgment 
creditors  of  the  company. 

3.  Whether  the  nature  of  Petrie's  liability  to  the  company  is  of 
that  character,  which  may  be  pursued  in  equity ;  and,  whether  th« 
complainants  show  a  case  which  authorizes  them  to  sustain  such  bill 
for  that  purpose.  These  inquiries  will  be  disposed  of  in  the  order 
to  which  they  are  stated. 

1.  Upon  the  first  question,  it  may  be  confidently  stated,  as  th9 
r^ault  of  the  whole  testunony  upon  the  subject,  without  going  into  a 
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critical  analysis  of  the  proofs,  that  Petrie  had  received,  at  the  time 
when  he  abandoned  the  road,  and  obtained  a  discharge  from  his 
contract,  a  sum  of  money  greater  than  the  amount  agreed  to  be  paid 
by  the  origiaal  contract,  and,  at  least,  equal  to  the  additional  sum 
claimed  by  his  answer,  on  account  of  his  contract  with  the  Jack- 
son and  Brandon  Bridge  Company,  which  he  insists  was  assumed 
under  his  contract  for  the  construction  of  the  railroad.  In  the  face 
of  these  opposing  facts,  it  is,  however,  insisted,  that  Petrie's  fail- 
ure to  complete  the  road  was  the  result  of  the  failure  of  the  com- 
pany to  furnish  him  with  the  necessary  amount  of  funds,  and  their 
neglect  to  procure  the  right  of  way  for  the  location  of  the  road. 
These  excuses  seem  to  have  originated  since  the  commencement 
of  this  suit.  It  is  true,  some  of  tiie  defendant's  witnesses  state, 
generally,  that  the  company  failed  to  comply  with  their  part  of  the 
contract ;  but  at  what  time  ;  on  what  occasion  ;  in  what  particular  ; 
or  to  what  extent,  is  left  wholly  unexplained  and  unde6ned  by  any 
part  of  the  testimony.  Other  witnesses  state,  in  vague  and  general 
terms,  that  the  company  failed  to  furnish  the  defendants  with  par 
funds.  But  at  what  time  the  demand  was  made  ;  whether  before, 
or  after  the  expiration  of  the  time  in  which  the  contract  was  to  be 
completed  ;  whether,  at  tlie  time  of  such  demand,  an  advance  was 
necessary  to  the  due  progress  of  the  work ;  or  whether  such  de- 
mand was  made  before,  or  after  the  company  had  already  advanced 
an  amount  greater  than  that  called  for  by  their  contract,  are  ques- 
tions which  the  testimony  leaves  entirely  unanswered.  And  yet,  di- 
rect evidence  on  these  points  was  indispensable  to  establish  the 
alleged  default  of  the  company.  To  discharge  one  party  to  a  con- 
tract, on  the  ground  of  the  failure  of  the  other  to  perform  bis  party 
such  failure  must  be  clearly  established,  by  full,  direct,  and  satis- 
factory evidence.  Opposed  to  these  general  statements  is  the  tes- 
timony  of  W.  H.  Shelton,  president  of  the  company,  who  says, 
on  cross-interrogatory,  that  he  does  not  believe  that  the  company 
was  in  arrear  to  Petrie  on  account  of  his  contract,  at  the  time  when 
he  ceased  to  work  on  the  road.  The  deposition  of  FFm.  G.  Bu^l^ 
lockj  who  was  book-keeper  and  teller  of  the  company,  proves,  tli«it 
upwards  of  four  hundred  thousand  dollars  had  been  advanced  on 
account  of  the  road,  up  to  the  18th  of  November,  1859 ;  mor^e 
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than  a  month  previous  to  the  time  at  which  the  work  is  alleged  to 
have  been  abandoned  for  the  want  of  funds  to  carry  it  on.  SbeK 
ton  sajs,  that  including  the  money  advanced  to  obtain  the  iron  rails, 
there  had  been  advanced  the  sum  of  $312,000  ;  and  Petrie  him- 
self admits,  by  the  exhibit  to  his  own  answer,  that  he  had  received 
the  sum  of  $298,000,  a  sum  greater  than  the  amount  which  would 
have  been  due  him  according  to  his  own  claims,  and  it  will  appear 
that  a  large  portion  of  this  amount  was  advanced  during  the  first 
year  of  the  contract.  Now,  what  did  the  company  receive  in  re- 
turn for  this  large  sum  of  money  ?  It  is  admitted,  that  no  turn- 
outs, platforms,  water-stations,  warehouse,  nor  engine-house  had 
been  built.  No  cars  nor  locomotive  had  been  furnished,  and  no 
bridge  built  over  Pearl  river ;  and  yet,  all  these  were  to  be  done 
and  furnished  for  a  less  sum  of  money  than  was  actually  received. 
Thus  it  will  appear,  that  not  more  than  half  the  work  was  done  ; 
and  that  nothing  was  furnished  necessary  to  put  the  road  in  com- 
plete operation,  according  to  his  contract,  at  the  time  when  be 
abandoned  it.  From  this  view  of  the  case,  I  think  it  evident,  that 
there  was  no  failure  on  the  part  of  the  company  to  supply  the 
necessary  funds  ;  and  that  it  is  equally  evident,  that  Petrie  was,  at 
the  time  of  the  alleged  settlement,  largely  in  debt  to  them,  for  ad- 
vances made  to  him  on  account  of  the  contract.  There  is  equally 
as  tinle  ground  for  holding,  that  he  was  prevented  from  completing 
the  road,  for  the  right  of  way,  along  the  tract  over  which  the  road 
was  to  pass.  There  is  no  proof,  to  show  that  there  was  any  in- 
terruption or  delay  on  this  score,  during  the  two  years,  within 
which  the  contract  was  to  be  completed  ;  on  the  contrary,  he  ap- 
pears to  have  had  the  undisturbed  control  over  the  entire  way  ;  for 
be  states  in  his  own  answer,  that  the  grading  was  done  the  entire 
length  of  the  road,  and  nothing  further  seems  to  have  been  attempt- 
ed by  him  towards  its  completion.  I  then  conclude,  upon  this 
feature  of  the  case,  that  Petrie  was  not  hindered  from  performing 
the  work,  either  by  the  want  of  means,  or  the  want  of  the  right  of 
fray ;  and  that  having  received  large  advances,  and  abandoned  the 
road  without  finishing  it,  he  must  have  been  the  debtor  of  the  cocn- 
paiiy,  when  they  ordered  him  to  be  released  and  discharged  from 
las  contract.     If  any  embarrassment  existed  as  to  means,  it  may 
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perhaps  be  accounted  for  by  the  fact,  that  Petrie  vested  some  forty 
or  6fty  thousand  dollars  in  slaves,  over  and  above  the  amount  au- 
thorized by  his  contract,  instead  of  applying  it  to  the  coostructioa 
of  the  road. 

2.  Tiie  next  question  in  the  order  of  investigntion,  invohres 
the  nature  and  character  of  the  alleged  settlement,  by  which 
it  is  insisted,  that  Petrie  was  discharged  from  all  liability  to 
the  company.  Without  stopping  to  inquire  whether  this  settle- 
ment was  consummated  by  the  company,  with  such  forms  and  so- 
lemnities as  would  give  it  validity  as  a  corporate  act,  I  proceed  ai 
once  to  inquire  into  its  substance  and  effect  upon  the  rights  of  the 
complainants,  supposing  it  to  be  duly  and  technically  executed* 
It  is  to  be  regretted,  that  the  testimony  in  the  case  sheds  so  little 
light  upon  this  branch  of  the  subject.  There  b  nothing  to  show 
that  there  ever  was  a  mutual  accounting  between  the  parties.  There 
are  no  items  of  charge  and  discharge  ;  no  balance-sheet  struck,  nor 
anything  else,  going  to  show  what  constituted  the  basis  of  the  set- 
tlement. The  resolutions  upon  the  subject  simply  declare,  that 
Petrie  is  discharged,  and  direct  the  mortgage  to  be  cancelled  ;  but 
whether  any  consideration  passed  ;  whether  there  was  any  settle* 
ment  of  accounts,  or  whether  the  resolutions  were  purely  voluntary, 
are  matters  which  are  nowhere  fully  explained.  There  is,  to  be 
sure,  a  singular  paper  filed  with  the  answer  (as  exhibit  N.),  bearing 
no  date,  and  having  no  one^s  name,  or  other  mark  of  authenticity, 
but  which  professes  to  be  ^^  an  approximate  estimate'*  of  damages 
sustained  by  Petrie,  by  reason  of  the  assumed  failure  of  the  com- 
pany to  comply  with  its  part  of  the  contract.  In  this  paper,  the 
most  extravagant  and  speculative  dala^  having  no  foundation  in  the 
facts  and  principles  of  the  case,  are  assumed,  as  grounds  for  the 
calculation  of  damages ;  and  then,  the  round  sum  of  eighiy-f^e 
ihou$and  six  hundred  dollars  is  set  down  as  the  result ;  which  sum, 
it  is  assumed,  might,  upon  certain  contingencies,  have  been  either 
made  on  the  one  hand,  or  saved  on  the  other.  And  the  answer 
informs  us,  that,  by  this  process,  Petrie  brought  the  company  in 
debt,  and  that  they  agreed  to  allow  his  claim  for  damages,  so  far 
as  to  balance  the  money  aecountt  between  the  parties. 

A  settlement  made  upon  such  vague  hypothesis,  and  upon  auch 


DECEMBER  TERM,  1843.  SI9 

Wrif ht,  et  ai.  v.  Petrie,  et  al. 

loose  and  specuktive  principles,  relioquisbing  assets  of  an  iosol- 
vent  debtor,  must  be  regarded  as  purely  voluntarj  ;  and  cau  bave 
DO  clakD  to  validity,  wben  opposed  to  a  judgment  creditor.  It 
seems  to  bave  been  of  a  kindred  character  to  aootber  settlement, 
spoken  of  l^  sotne  of  tbe  witnesses  ;  in  wbicb  Petrie  was  given  a 
fprmal  discbarge  from  all  bis  liabilities,  wben  about  to  proceed  to 
New  Orleans,  in  order  to  prevent  him  from  being  garnisbf^d  tbere, 
by  the  creditors  of  the  company.  But  I  consider  it  perfectly 
immaterial  to  this  comroversy,  whether  fraud,  in  fiict,  was  intended 
by  this  settlement  or  not.  It  i^  a  matter  of  public  history,  and  is 
also  attested  by  the  evidence  in  the  case,  that  this  company  was 
tfaeo  on  tbe  eve  of  hopeless  insolvency,  and  that  tbe  directors  were 
dealing  with  its  assets  in  the  most  reckless  manner.  A  voluntary 
transfer,  or  relinquishment  of  any  portion  of  its  assets,  under  such 
circumstances,  is,  within  tbe  contemplation  and  policy  of  the  law, 
fraudulent  and  void  as  against  creditors.  Tlie  directors  were  tbe 
trustees  of  the  corporate  funds,  and  were  bound  to  administer  them 
b  good  faith,  for  the  benefit,  alike  of  tbe  stockholders  and  credi- 
ton  of  tlie  instittition  ;  and  any  one  receiving  such  funds,  from 
tiwir  hands,  by  voluntary  transfer,  or  upon  a  mere  assumed  and 
cobraUe  consideration,  would,  upon  general  principles,  be  bound 
to  account  to  those  for  whose  use  such  funds  were  held.  I  think, 
then,  that  it  is  sufficiently  established,  that  Petrie  was  in  debt  to 
the  company  for  advances  made  to  him,  at  tbe  time  of  the  alleged 
settlementy  and  that  that  debt  was  released  without  any  valuable 
consideration  being  received  therefor.  The  claim  to  damages, 
by  which  tbis  debt  was  balanced,  is  wholly  unsostained  by  any  fact 
in  the  case.  Even  Petrie's  answer  shows  that  it  is  utterly  ground* 
less.  It  will  be  rec<rflected,  that  the  assumed  basis  for  this  claim 
ie  the  injury  sustained  by*  reason  of  tbe  failure  of  the  company  to 
fnniisb  tbe  requisite  funds  ;  and  yet  tbe  answer  shows  that  Petrie 
was  so  far  mdebted  for  advances  made,  as  to  make  it  necessary  that 
ktt  8iK>uid  get  up  a  claim  for  $85*600,  in  imaginary  damages,  in 
order  to  balance  accoepts. 

3.  The  next  qtiestion  is,  whether  the  nature  of  Petrie's  liability 
so  the  company  is  of  tbat  character,  wbicb  may  be  pursued  in 
«|iBty  by  a  creditor  of  tbe  company ;  and  wbetlier  tbe  complain* 
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ants  show  a  case  which  authorizes  them  to  susuin  a  bill  Tor  that 
purpose.  Id  regard  to  the  Brst  branch  of  the  inquiry,  it  seems 
DOW  to  be  the  rule  io  England,  that  in  order  to  render  a  convey- 
ance void,  made  by  a  debtor,  it  is  necessary  that  the  conveyance 
should  embrace  property  liable  to  be  seized  by  an  executioo  at 
law,  aDd  applied  10  the  payment  of  the  debts  of  the  grantor.  As 
a  consequence  of  this  doctrine,  it  has  been  beld«  that  a  voluntary 
transfer  of  stock,  choses  in  action,  or  other  property  not  liable  to 
be  taken  iD  executioD,  is  good,  DOtwithstaDding  the  provisioos  of  die 
statute  of  13  Elizabeth. 

It  is  said  the  provisions  of  that  statute  do  not  enlarge  the 
remedies  of  creditors,  nor  subject  to  their  demands  any  property 
of  the  debtor,  which  was  not  at  law,  or  in  equity,  previously  liable. 
Roberts  on  Frau.  Con.  421,  422  ;  Atherly  on  Mar.  Sett.  220,. 
221;  Dundas  y.  DtUtnSj  1  Ves.  jr.  196;  MCarlhyy.  Gold^ 
1  Ball  &  Beatty,  390  ;  2  ib.  223  ;  1  Stor) 's  £q.  361. 

Such  a  distinction  seems  to  me  to  be  utterly  inconsistent  with 
'  the  rights  which  result  from  the  relation  of  debtor  and  creditor, 
and  has  no  foundation  in  sound  morals  or  just  reasoning.  It  makes 
the  right  of  the  creditor  depend  upon  the  form  and  character  which 
the  fraud  or  caprice  of  the  debtor  may  give  to  his  property.  It  is 
difficult  to  perceive  any  solid  reason  why  the  intangible  property 
and  effects  of  a  debtor  should  not  be  subjected  to  the  payment  of 
his  debts  equally  with  his  chattels,  which  may  be  the  subject  of 
seizure  and  sale,  under  an  execution  at  law.  The  abstract  right  of 
the  creditor  is  as  perfect  in  the  one  case  as  in  the  other.  The 
spirit  of  an  enlightened  jurisprudence  requires  that  the  property, 
rights,  and  interests  of  the  debtor,  whatever  may  be  their  form,  if 
they  have  an  ascertained  value,  should  be  subject  to  the  payment 
of  his  debts.  Any  other  rule  leads  to  fraud  upon  the  creditory 
and  encourages  dishonesty  in  the  debtor ;  who  would  only  have 
to  convert  his  property  into  the  bond  or  promissory  note  of  a  third 
person,  or  into  stock  of  some  kind,  and  then  settle  the  same  on  bis 
family,  in  order  to  obtain  a  perfect  immunity  from  bis  creditors. 

A  rule  so  fraught  with  mischief,  and  so  subversive  of  the  plaia* 
est  dictates  of  reason,  has  no  other  support  than  that  derived  frooa 
the  rule,  which  exempts  mere  choses  in  actioo  firom  execuU(». 
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From  that  rule  it  is  concluded,  that  as  the  creditor  has  no  lien  he 
has  no  right  to  follow  the  choses  in  action  of  his  debtor,  in  the 
hands  of  a  yoluntary  assignee.  The  reasoning  by  which  this  rule 
is  supported  is  too  purely  artificial  and  technical  to  find  any  sanc- 
tion in  a  court  of  equity  ;  it  is  fully  answered  by  the  language  of 
Lord  Hardwicke  in  the  case  of  Edgell  v.  Hdytoood  (3  Atk.  R. 
367),  where  he  says  ;  "  The  court  does  not  proceed  in  such  case, 
on  the  ground  of  a  lien,  but  only  considers  it  a  part  of  the  property 
of  the  debtor,  which  the  creditor  cannot  come  at,  without  the  aid 
of  this  court."  The  modem  English  doctrine  upon  this  subject 
was  fully  examined,  and  its  unsoundness  as  fully  exposed,  by  Chan- 
cellor Kent,  in  the  case  of  Bayard  v.  Hoffman,  4  John.  Ch.  Rep. 
451.  The  same  question  was  also  ably  examined,  in  the  case  of 
Hodden  v.  Spader,  30  John.  R.  554. 

In  that  case  it  was  held,  that  the  mere  choses  in  action  of  a 
debtor  might  be  followed  into  the  hands  of' a  yoluntary  assignee, 
and  subjected  in  equity  to  the  payment  of  a  judgment  creditor's 
claim.  The  same  doctrine  has  been  recognized  by  the  Supreme 
Court  of  Kentucky.  In  the  case  of  West  v.  Saunders  (I  A.  K. 
Marsh.  Rep.  108),  it  was  held,  that  an  assignment  of  a  debt,  made 
with  an  intent  to  delay  or  defeat  creditors,  may  be  reached  by 
tbem,  whether  they  have  a  lien  or  not.  But  if  precedents  were 
wanting,  I  would  now  establish  one  in  analogy  to  the  proceeding 
authorized  at  law  by  our  ^statutes,  in  favor  of  a  judgment  creditor, 
whose  debtor  has  no  visible  property  upon  which  an  execution  can 
act.  In  such  case,  he  may  garnishsee  the  debtor  of  his  debtor,  and 
have  the  means  of  the  former  applied  in  satisfaction  of  the  debt 
of  the  latter  ;  and,  surely,  the  remedies  of  a  court  of  equity  should 
be  equally  as  broad  and  comprehensive  as  those  of  a  court  of  law. 
But  in  this  particular  case,  the  defendant's  counsel  suggest  these 
additional  objections  to  any  relief.  1.  That  if  there  is  any  liability 
to  the  company,  on  the  part  of  Petrie,  it  consists  in  unliquidated 
damages,  that  can  only  be  ascertained  by  an  action  of  covenant 
on  the  contract ;  and  that  it  is  not  therefore  such  an  interest  as 
can  be  pursued  by  the  creditors  of  the  company,  either  at  law  or 
h  equity.  2.  But  that,  at  any  rate,  the  liability  of  Petrie  to  the 
company  amounts  to  mere  equitable  assets,  and  cannot  be  reached 
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by  the  compkinants,  until  they  have  exhausted  their  remedies  at 
law  by  a  return  of  nulla  bonaj  to  an  execution  on  their  judgment, 
and  that  there  is  no  evidence  to  that  effect.  1.  As  to  the  first 
objection,  I  am  fully  satisfied,  upon  a  fair  construction  of  ibe  agree- 
ment between  the  parties,  that  the  mortgage  to  be  given  by  Petrie 
was  not  only  intended  as  a  guaranty  for  the  performance  of  the 
work,  but  was  equally  designed,  at  least,  indirectly,  to  cover  the 
amount  of  money  that  might  be  advanced  upon  the  cootract,  in  case 
the  work  was  not  done.  What  was  the  object  of  the  mortgage  ? 
It  is  admitted  that  it  was  designed  as  indemnity  to  tbe  company, 
against  any  loss  or  damages  they  might  sustain  by  reason  of  Petrie^s 
failure  to  comply  with  his  part  of  the  contract. 

I  pause  here  to  inquire,  in  what  items  would  the  damages,  thus 
provided  against,  chiefly  consist  ?  By  the  terms  of  the  coolract 
the  company  was  to  advance  large  sums  of  money,  at  short  inter- 
vals, and  in  such  sums  as  the  prosecution  of  the  work,  and  the 
purchase  of  the  necessary  appendages,  might  require.  It  b  too 
clear  for  argument,  that  these  sums  of  money  would  constitute  tbe 
leading  criterion,  in  fixing  the  quantum  of  damages  that  n^bt 
result  from  Petrie's  failure  to  complete  the  road,  and  are  therefore, 
in  legal  contemplation,  clearly  embraced  within  the  mortgage.  To 
this  extent  tbe  damages  would  be  regarded  as  liquidated  ;  and,  in 
this  point  of  view,  I  must  consider  the  mortgage  as  an  undertaking, 
by  Petrie,  to  refund  the  money  agreed  to,  be  advanced,  if  he  failed 
to  perform  the  work,  rather  than  as  an  indemnity  against  any  spec- 
ulative injury  which  might  be  sustained  by  the  company,  by  reason 
of  his  failure  to  complete  the  road  within  the  time  prescribed  by  the 
contract.  2.  Whether  the  second  objection  is  well  taken  or  not, 
must  depend  upon  the  facts  of  the  case.  I  have  repeatedly  deci- 
ded, in  accordance  with  the  current  of  authority  upon  that  subject, 
that  to  entitle  a  judgment  creditor  to  come  into  this  Court,  tor  tbe 
purpose  of  having  his  judgment  satisfied  out  of  the  equitable  assets 
of  his  debtor,  he  must  show  that  he  pursued  his  remedies  at  law 
to  every  available  extent,  without  being  able  to  realize  his  debu 
Such  a  showing  is  of  tbe  substance  of  his  right  to  relief  in  this 
Court,  and  is  not  waived  by  a  general  answer.  M^Elvain  rz 
Willis,  9  Wend.  548 ;  4  John.  Ch.  671,  681,  687. 
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The  foundation  of  bis  right  to  relief  here,  is,  that  he  has  none  at 
law.  The  usual  evidence  in  support  of  that  proposition,  is  an  ex- 
ecution returned  no  property  found.  It  remains  to  he  seen,  whedier 
the  complainants  have  brought  their  case  within  the  rule  laid  down* 
It  appears  that  they  have  two  distinct  judgments  at  law  against  the 
Mis^sippi  and  Alabama  Railroad  Company.  Upon  one  of  these 
an  execution  was  levied  upon  some  town  lots,  which  were  sold  for 
a  small  sum,  and  the  sheriff  returns  that  there  was  no  other  property 
of  the  defendant  out  of  which  to  make  the  remainder  of  the  money 
doe  on  the  execution.  The  first  execution  on  the  other  judgment 
was  returned  no  property  found.  Sobsequendy,  executions  were 
issued  on  bodi  judgments,  and  levied,  b  part,  upon  the  slaves  men* 
tiooed  in  the  bill ;  upon  which  Petrie,  in  his  bill,  enjoined  any  sale 
tfereoT,  setting  up  dde  to  the  property  in  himself.  At  this  stage  of 
things  the  commbsioners  filed  their  bill,  alleging  that  the  defend'^ 
aots  in  the  judgments  have  an  equitable  interest  in  the  property 
levied  on  by  these  executions,  and  praying  that  that  mterest  may  be 
aseertained,  and  siri>jected  to  the  payment  of  their  judgments.  The 
evidence  fumisfaed,  by  die  return  of  nulla  bona  to  both  executions, 
sufficiently  establishes  the  complainants'  right  to  equitable  relief  in 
ibe  preoBises,  unless  the  presumption  thus  raised  is  disproved  by  the 
aQbeeqoent  levy  on  the  slaves  and  other  property.  The  defendants' 
counsel  say,  that  the  case  shows  that  there  was  a  levy  on  property 
under  the  execution  at  law,  still  subsisting  and  undisposed  of,  at  the 
tine  of  the  filing  of  the  bill.  This  is  very  true  ;  but  the  bill  also 
abows,  that  the  interest  of  the  defendant  in  execution,  in  the  subject 
ef  that  levy,  is  of  a  character  that  cannot  be  subjected  to  sale  under 
a  jfK^meot  at  law  ;  and  hence  results  both  the  right  and  the  neces* 
aity  of  coming  into  this  Court  to  make  that  levy  available.  The 
kiU,  tbetefore,  as  well  as  ffae  facts  of  the  case,  are  in  support  of  the 
eonchision  resulting  from  the  return  of  nttUa  bona;  because,  they 
show  that  the  defendants  in  execution  have  nothing  which  can  be 
veucbed  by  process  at  law.  The  position  taken  by  counsel  would 
leave  the  eooiplainaats  emirely  remediless.  If,  they  attempt  to 
move  at  law,  they  are  met  with  the  objection,  that  there  is  nothing 
■i  the  adiject  of  the  levy  upon  which  an  execution  can  act :  if  they 
eome  ieto  equity,  the  pendency  of  a  levy  at  kw  b  pleaded  as  an 
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estoppel  to  any  relief  here.     The  case  of  Perry  v.  JVi«m  (1  Hfll's 
Ch.  Rep.  336)  is  a  decision  upon  this  very  point.     It  was  ihete 
held,  that  a  judgment  creditor,  who  had  levied  an  execution  upon 
the  equitable  property  of  his  debtor,  was  entitled  to  the  aid  of  a 
court  of  equity  in  subjecting  such  property  to  the  payment  of  his 
debt.     In  the  case  of  JUcDermott  v.  Strong  (4  John.  Ch.  Rep. 
691),  Chancellor   Kent,  referring  to  the  equitable  ioterest  of  a 
debtor,  says  the  creditor  must  first  take  out  execution  and  cause  it 
to  be  levied  or  returned,  so  as  to  show  thereby  that  bis  remedies  at 
law  fail.     I  am  satisfied  from  these  authorities,  and  upon  principle, 
that  the  defendants  show  sufficient  in  this  particular  to  entitle  them 
to  the  relief  asked.     I  do  not  find  it  necessary  to  determine,  in  this 
case,  whether  the  complainants  could  sustain  a  bill  without  having 
first  pursued  a  course  at  law,  upon  the  ground  of  a  truH  in  the 
corporation  for  their  use.     Such  a  bill  was  sustained  under  very  sim- 
ilar circumstances  by  Mr.  Justice  Story,  in  the  case  of  Wood  y. 
Dummer^  3  Mason,  308.     I  think  the  complainants  have  gone  a 
sufficient  length  at  law  to  entitle  them  to  invoke  the  aiiTof  this  Court. 
I  had  some  doubt,  upon  first  looking  at  this  case,  whether  the 
contract  was  not  to  be  regarded  as  mutual  and  dependent  in  its 
parts,  and  as  entire  and  indivisible  in  its  nature  ;  and  whether,  as  a 
consequence  thereof,  Petrie  would  not  be  bound  to  refund  the  whole 
amount  of  money  received,  without  retaining  anything  for  die 
amount  of  the  work  actually  done,  he  having  abandoned  his  contract 
without  sufficient  cause.     But,  upon  a  more  careful  consideration  of 
the  features  of  the  case,  I  think  he  is  entitled  to  retain  an  amount 
equal  to  the  actual  value  of  the  work  done,  to  be  determined  with 
reference  to  the  amount  to  be  paid  for  the  whole  work.     In  the  first 
place,  his  abandonment  of  the  work  seems  to  have  taken  place  with 
the  assent  of  the  company,  which  of  itself  would  bind  them  to  pay 
him  as  on  a  quantum  meruit.    In  the  next  place,  the  company  was 
bound  to  pay  him  in  instalments,  as  the  prepress  of  the  work  required, 
and  not  when  the  work  was  completed.     This  I  think  must  be  con- 
strued as  an  agreement  to  pay  so  much  at  different  periods  as  the 
work  then  done  might  be  wordi.     This  was  the  construction  placed 
by  the  Supreme  Court  of  New  York,  m  the  case  of  Cunningham 
V.  Morrel  (10  John.  Rep.  205),  upon  a  contract  very  similarly 
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worded.  In  that  case,  the  plaintiff  had  contracted  to  build  a  piece 
of  turnpike-road,  for  which  the  defendant  was  to  pay  $6000  in  in* 
Halmenttj  as  the  work  progressed.  The  Court  held,  that  the  plain- 
tiff would  be  entitled  to  recover  a  ratable  part  of  the  money  upon 
showing  a  ratable  performance  of  the  work ;  but  that,  if  he  went 
for  the  tohole  consideration,  he  must  show  a  performance  of  the  whole 
work.  Upon  the  whole,  I  think  that  I  ara  bound  to  declare  the 
settlement  and  release  made  to  Petrie  as  fraudulent  and  void,  as 
i^inst  the  complainants,  as  jthe  judgment  creditors  of  the  company; 
and  shall  refer  the  case  to  a  commissioner,  to  take  testimony  and  to 
state  an  account,  showing  what  amount  is  due  from  Petrie  to  the 
cooipany,  after  allowing  him  a  ratable  sum  for  the  work  actually  done 
on  the  road,  to  be  ascertained  with  reference  to  the  whole  sum 
stgreed  to  be  paid  for  the  tphole  work.  I  give  no  opinion  now  upon 
the  point,  whether  Petrie  will  be  allowed  to  pay  such  balance,  when 
ascertabed,  ni  the  depreciated  paper  of  the  company  or  not.  That 
and  all  other  questions  are  reserved  until  the  coming  in  of  the  re- 
port.    Let  a'^Aecree  be  drawn  accordingly. 
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An  ai^ication  for  an  appeal  from  an  interlocutory  decree  of  the  ChaaceUor,  where  noaef 
is  not  required  to  be  paid,  or  property  transferred  by  the  decree,  is  addressed  10  the 
discretion  of  the  Chancellor,  and  will  not  be  granted,  if  any  important  principle  in  the 
9  xcmains  uadeeidad. 


In  this  case,  at  a  previous  day  of  the  term,  the  Cbancellor  de- 
livered an  opinbn,  which  will  be  found  in  the  former  portion  of  thb 
volume  ;  an  application  was  subsequently  made  for  an  appeal  from 
the  interlocutory  decree  ordered,  referriog  the  cause  to  a  comuiis- 
sioner,  to  state  an  account  between  the  parties,  in  the  manner  and 
on  the  terms  embraced  in  the  opinion  referred  to,  and  which  were 
stipulated  in  the  decree. 

The  nootion  for  an  appeal  was  submitted  to  the  Chancellor,  who 
afterwards  delivered  the  following  opiniqp,  overruling  the  motion. 

By  the  Chancellor.  I  have  bestowed  such  examination  and 
reflection,  in  the  interval  of  the  sessions  of  the  Court,  as  I  have  been 
enabled  to  do,  upon  the  application  made  in  this  case,  and  have 
come  to  a  conclusion  satisfactory  to  myself. 

The  complainants,  being  the  judgment  creditors  of  the  Mississippi 
and  Alabama  Railroad  Company,  have  exhausted  their  legal  remedy, 
and  come  into  this  Court  to  subject  alleged  equitable  assets  of  that 
company,  in  the  hands  of  the  defendant  Petrie,  to  the  payment  of 
their  debt. 

They  allege  that  the  defendants,  the  Mississippi  and  Alabama 
Railroad  Company,  commonly  known  as  the  Brandon  Bank,  had 
employed  their  co-defendant  W.  Petrie,  to  build  a  railroad  ;  Petrie 
executed  a  mortgage  to  the  company,  which,  in  the  opinion  I  pro- 
nounced in  this  case,  I  held  to  be  still  a  mortgage,  and  subject,  by 
the  rules  of  equity,  to  the  complainants'  debt. 

The  pleadings  and  proofs  furnished  me  no  precise  data  of  the  in- 
debtedness of  the  defendant  Petrie  to  the  company,  and  I  ordered 
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a  reference  of  the  cause  to  a  commissioDer,  to  determiue  the  amouDt 
of  that  iodebtedness,  and  also  what  credits  he  was  eotitled  to,  ac"> 
cordiog  to  the  rules  laid  down  in  my  former  opinion.  This  was  the 
extent  of  my  decree  ;  it  was  a  mere  decretal  order  ;  not  attempting 
to  settle  all  questions  made  in  the  suit,  but  simply  the  liability  and 
attitude  of  the  defendant  Petrie. 

There  is  now  a  motion  for  an  appeal,  founded  upon  a  statute  of 
this  State,  authorizing  appeals  from  an  interlocutory  decree,  and  de* 
cretal  orders  of  this  Court,  under  certain  prescribed  circumstances. 

In  England,  applications  for  appeals  from  decrees  of  the  Chan* 
cellor  address  themselves  to  the  discretion  of  the  Court,  except 
when  the  Court  or  the  House  of  Lords  have  prescribed  precise 
rules  for  their  regulation.  There  is  no  sutute  in  England  regulating 
the  right  of  appeal  from  the  court  of  chancery  ;  but  the  rights  of 
parties  have  been  as  carefully  guarded  and  as  well  secured  as  in  any 
oountiy,  by  the  rules  which  have  been  adopted  ibr  the  practice  of 
the  Court,  and  which  have  also  been  recognized  by  the  House  of 
Lords.  By  their  practice,  I  find  that  no  appeal  is  granted  from  a 
decretal  order,  unless  all  the  questions  involved  in  the  case  are  fully 
settled,  and  passed  upon  in  the  decree,  from  which  the  appeal  is 
sought. 

The  legislation  of  this  State  is  apparently  indebted  to  the  rules 
of  ibe  English  courts,  which  they  seem  to  have  in  great  part  fol- 
lowed. 

By  these  rules,  an  appeal  lies  only  from  a  final  decree  ;  in  prac- 
tice, however,  they  have  been  somewhat  modified  ;  and  our  statute 
has  adopted  the  modification  of  the  modern  practice. 

It  must  be  apparent  to  reason  and  common  sense,  that  appeals 
granted  from  any  but  a  final  decree  wiU  be  productive  of  great  delay, 
injury,  and  oppression  ;  showing,  upon  the  most  solid  reasons,  the 
correctness  of  the  general  rule,  allowing  appeals  only  from  final  de* 
ciees.  The  modifications  of  that  rule,  which  I  have  alluded  to, 
have  kept  in  view  the  reason  and  foundation  of  the  rule  itself;  and 
embrace  and  apply  only  to  those  interlocutory  decrees  and  decretal 
orders,  which  settle  all  the  questions  involved  in  the  issue. 

The  statute  under  which  this  application  is  made,  and  by  which 
appeals  from  decrees  which  are  given  during  the  progress  of  a  m^ 
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in  this  Court  are  allowed,  grants  such  appeals  from  such  decrees, 
only  where  by  the  decree,  in  the  first  place,  money  is  ordered  to 
be  paid  by  one  party  to  the  suit  to  another ;  in  the  second  place, 
where  the  possession  of  property  is  changed  or  transferred  ;  or,  in 
the  third  place,  where,  in  the  opinion  of  the  ChanceDor,  for  bis 
direction  and  guidance  in  settling  the  principles  of  the  case  and  the 
questions  involved  in  it,  or  to  avoid  expense  and  delay,  he  may  think 
such  an  appeal  necessary. 

In  this  case  no  money  is  to  be  paid  or  property  transferred,  and 
it  is  only  upon  the  last  ground  that  the  appeal  is  asked  ;  it  is  ad- 
dressed to  the  discretion  of  this  Court. 

I  have  already  given  an  opinion  in  this  case  upon  some  of  the 
questions  involved  in  the  merits  of  the  controversy  ;  to  that  opinion 
I  am  bound  to  give  a  certain  degree  of  weight ;  with  whatever  hesi- 
tation and  diffidence  1  may  and  do  regard  the  opinions  which  I  de- 
liver, and  however  anxious  I  may  be,  and  indeed  always  am,  where- 
ever  a  party  feels  aggrieved  by  any  opinion  I  may  deliver,  to  give 
him  the  benefit  of  an  appeal  to  another  tribunal,  yet  I  am  stiU  com- 
pelled, after  having  deliberately  investigated  the  icase,  and  given  my 
opinion  at  length,  to  pay  some  regard  to  that  opinion.     The  mere 
fact  that  it  does  not  meet  the  approbation  of  counsel,  whose  client's 
interests  it  may  decide  against,  is  not  of  itself  evidence  that  the 
opinion  is  incorrect,  or  that,  if  an  appeal  is  taken,  the  decree  will  be 
reversed  ;  and  yet,  to  grant  an  appeal  in  this  case,  for  the  purpose 
of  preventing  delay,  is  to  imply  that  my  opinion  ah^ady  delivered 
is  erroneous,  and  will  upon  appeal  be  reversed  ;  a  conclusion  which 
may  be  true,  but  one  which  I  do  not  feel  myself  comp^ed  to  adopt; 
and  if  the  opinion  I  have  delivered  be  not  reversed,  the  very  delay 
which  the  statute  was  designed  to  prevent  will  be  thereby  occa- 
sioned.    By  reference  to  that  opinion  it  will  be  seen,  that  several 
important  questions  are  yet  reserved  ;  among  them,  the  right  of 
Frederick  Petrie,  adverse  to  that  of  both  the  other  parties.     He 
claims  to  own,  in  his  own  right,  a  portion  of  the  property  in  con- 
troversy, and  I  have  given  no  opinion  as  to  his  claim.     Another 
important  point  that  I  have  left  open  is,  the  right  urged  by  the  de- 
fendant Petrie  to  dischai^e  whatever  indebtedness  it  may  be  decreed 
he  is  under  to  his  co-defendants,  the  Mississippi  and  Alabama  Rail- 
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road  Coropaof,  in  the  notes  of  that  company,  familiarly  known  as 
Brandon  Bank  paper.  These  quesdons,  when  decided,  may  each 
constitute  of  themselves  the  subject  of  an  appeal ;  it  is  evident, 
therefore,  that  1  cannot  grant  an  appeal,  without  defeating  the  very 
object  of  the  atatute* 

This  is  the  language  of  the  statute  : 

*'  In  any  cause  depending  in  a  superior  court  of  chancery, 
wherein  any  interlocutory  order  or  decree  shall  be  made,  it  shall 
be  lawful  for  such  court,  or  the  Chancellor  in  vacation,  at  any  time 
before  a  final  decree  in  the  cause,  to  grant  an  appeal  to  the  Su- 
preme Court,  from  such  interlocutory  order  or  decree,  in  the  same 
manner,  and  upon  the  same  conditions,  as  if  a  final  decree  had  been 
made  :  protided  that,  by  such  interlocutory  order  or  decree,  money 
is  required  to  be  paid^  or  the  poeeesrion  or  title  of  property  to  be 
ekangedj  or  that  the  Court  or  the  Chancellor  shall  think  such  ap- 
peal proper,  in  order  to  settle  the  principlee  of  the  catMe,  or  to  avoid 
expense  and  delay. ^^ 

I  am  to  determine  this  application  upon  the  two  last  branches  of 
the  statute ;  there  are  two  alternatives,  on  one  or  the  other  of  which 
I  am  to  exercise  my  discretion. 

I  certainly  cannot  certify,  as  I  would  be  required  to  do  if  I 
granted  this  application,  that  1  deem  an  appeal  necessary,  in  order 
to  settle  the  principles  of  the  eause ;  for  the  simple  and  obvious  rea* 
son,  that  important  principles  are  yet  reserved,  undecided  ;  1  have 
not  yet  attempted  to  settle  some  of  the  most  important  questions 
bvolved  in  the  case;  I  have  expressly  withheld  my  opinion,. on 
those  reserved  points,  until  the  coming  in  of  the  commissioners'  re- 
port, to  whom  I  have  ordered  the  reference  ;  how,  then,  can  I  cer- 
tify, that  I  deem  an  appeal  proper  to  settle  the  principles  of  the 
eause  9 

Nor  can  I  certify  that  it  is  necessary  to  prevent  expense  and  de- 
lay ;  as,  in  my  opinion,  the  reverse  would  be  the  efiect. 

I  think  that  I  ought  not,  with  the  very  view  of  preventing  eX' 
penn  and  delay,  to  grant  an  appeal  from  any  interlocutory  decree, 
or  decretal  order,  where  any  important  principle  remains  unde- 
cided. In  practice,  it  would  be  productive  of  great  delay  and 
expense,  and  would  violate  that  economical  feature  of  American 
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jiiriBprudeDce,  wbkli,  in  the  administimtion  of  jastke  in  this  oomitiy, 
seems  ereiywbere  to  be  regarded  as  a  cardinal  poinL  That  Iki- 
gants  in  the  various  courts  may  have  their  suits  dedded  in  the  speed** 
iest  and  least  expensive  manner,  is  of  the  fini  importance:  to 
authorize  repeated  appeab  in  the  same  case,  as  would  be  the  con» 
sequence  of  granting  applications  similar  to  the  one  at  preeent  ap- 
plied for,  would  place  the  poor  litigant  entirely  in  the  power  of 
his  rich  and  powerful  adversary,  who,  in  the  advantages  which  hii 
superior  wealth  would  give  him,  by  an  endless  round  of  appeals, 
would,  in  the  creation  of  harassing  and  vexatious  litigation,  and 
interminable  expense,  weary  out  and  finally  defeat  ins  less  abk  and 
less  wealthy  opponent,  whose  poverQr  would  unfit  him  to  cope  suc- 
cessfully in  so  unequal  a  controversy. 

From  any  view  I  can  take  of  the  case,  with  every  desire  to  af* 
ford  the  defendant  the  benefit  of  an  appeal  from  my  decision,  I  do 
not  find  myself  at  liberty  to  grant  the  appeal  in  this  case,  at  this 
stage  of  the  cause  ;  since,  by  domg  so,  I  would  yiolate  the  aetded 
rules  which  should  and  do  regulate  the  practice  on  that  subject 
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Where  N.  was  indebted  to  M.  on  his  own  account,  and  also  collaterally,  as  surety  for  T., 
•ad  N.  makes  payments  to  M.  withoot  specifying  to  which  debt  they  were  to  be 
^pnpriatedi  AeU,  chat  the  law  woald  ^iply  the  payments,  made  imder  snchcirawii- 
stanoes.  Id  N.'s  own  debt. 

Where  a  bill  of  exchange  was  taken  by  a  judgment  creditor  from  his  debtor,  the  amount 
of  which,  if  paid,  was  to  be  credited  on  the  judgment,  and  the  bill  was  not  paid  $  hsld, 
00  a  UQ  filed  by  the  judgment  debtor,  to  eigoin  so  much  of  the  judgment  at  law,  that 
the  judgment  creditor  must  either  credit  the  judgment,  or  deliTcr  back  the  bill  of  ex- 
ishange. 

The  bill  m  this  case  was  filed  by  Joseph  Newman,  aod  alleged, 
b  sabstance,  that,  on  the  4th  May,  1638,  Jesse  Meek  obtained 
a  judgment  in  the  Madison  Circuit  Court,  against  the  complainant, 
and  John  Briscoe,  for  the  sum  of  twelve  thousand  four  dollars 
and  six^^five  cents,  which  was  the  only  liability  on  which  complain- 
ant was  botmd  by  promtM,  verbal,  written,  or  of  record,  to  the 
defendant,  eidier  in  his  individual  capacity,  or  as  administrator  of 
Joseph  Meek,  deceased.  To  pay  this  sum,  the  complainant  and 
Uriah  Newman  drew  a  bill  upon  ManseD,  White,  &  Co.,  of  New 
Orleans,  for  the  sum  of  thirty-five  hundred  dollars,  dated  May  9th, 
1838,  due  at  nine  months,  which  was  received  by  the  defendant, 
and  the  net  proceeds  to  be  applied  to  the  credit  of  complainant ; 
alsD,  to  pay  the  same,  Meek  received  one  hundred  and  seventy  bales 
of  cotton,  to  be  shipped,  and  the  proceeds  to  be  applied  to  the 
credit  of  complainant ;  the  proceeds  of  which,  were  $6903. 
In  proof  that  said  cotton  was  to  be  applied  to  the  discharge  of  the 
judgment,  exhibit  A,  to  the  bill,  is  referred  to,  which  is  in  these 
words.  '^  Articles  of  agreement,  made  and  entered  into,  and  agreed 
upon  this  ninth  day  of  May,  A.  D.  1838,  between  Jesse  Meek 
and  Josiah  Newman,  witnesseth  :  that  for  and  in  consideration, 
that  the  said  Josiah  Newman  has  agreed  to  deliver  to  said  Jesse 
Meek  all  the  cotton  receipts  shipped  by  the  said  Josiah  Newman, 
to  New  Orleans,  or  other  places,  of  all  the  cotton,  raised,  pro* 
doeed,  and  growed  upon  the  said  Newman's  planution,  known  as 
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the  Agency  Place,  adjobiog  the  residence  of  John  Montgomery, 
and  his  plantation  in  Carrol  county,  which  he  is  cultivating  in 
connection  with  Uriah  Newman,  and  in  consideration  whereof, 
aforesaid,  of  said  delivery  of  cotton,  the  said  Jesse  Meek  agrees 
to  extend  the  time  of  the  payment  of  all  moneys,  now  due  and  owing 
to  him,  in  his  individual  and  representative  capacity  of  administrator 
of  Joseph  Meek,  until  the  6rst  day  of  January,  A.  D.  1839,  by 
the  said  Josiah  Newman.  The  proceeds  of  which  said  cotton  is 
to  be  placed  as  credits  to  the  said  Newman's  liabilities,  as  afore- 
said.''     (Signed)  Josiah  Newman.     Jesse  Meek. 

Receipt  on  the  back  of  the  agreement,  was  in  these  words. 
^^  The  said  Jesse  Meek  has  received  a  draft,  drawn  by  Josiah 
and  Uriah  Newman,  for  thirty-five  hundred  dollars,  dated  May 
9th,  1838,  due  nine  months  after  date,  and  drawn  on  MaoseJl, 
White,  &  Co.,  New  Orleans,  La.  The  net  proceeds,  when 
collected,  to  he  applied  to  said  Josiah  Newman's  credit,  May 
16th,  1838." 

The  bill  further  alleged,  that  the  defendant  was  endeaviMing  to 
enforce  collection  of  the  judgment,  without  giving  credit  for  the 
amount  of  proceeds  of  the  cotton,  and  the  bill ;  and  prays  that 
defendant  be  compelled  to  account  for  both,  and  in  the  interim  for 
injunction,  which  was  granted.  Tbe  defendant  answered,  and 
denied  that  tbe  cotton  received,  and  the  proceeds  of  the  bill,  were 
to  be  credited  on  the  judgment ;  admits  one  hundred  and  seventy 
bales  were  received,  which  brought  the  sura  in  the  bill  mentioned, 
and  tbe  bill  of  exchange  was  also  received,  but  insists  they  were 
all  to  be  credited  on  another  debt,  the  debt  of  one  W.  M.  Yates 
to  him  ;  for  which  complainant,  he  averred,  was  responsible,  having 
purchased  a  tract  of  land  (on  which  there  was  a  deed  of  trust, 
given  by  Yates  to  Meek)  from  Yates,  in  partnership  with  one 
W.  C.  Beck,  with  notice  of  the  existence  of  the  debt  against 
Yates,  and  subject  to  it.  That  the  bill  of  exchange  on  ManseU, 
White,  &  Co.  had  not  been  paid,  and  was  in  suit.  That  he 
delayed  proceedings  under  the  judgment  until  after  tbe  1st  Jan- 
uary, 1839,  as  agreed,  and  afterwards  tried,  by  executions,  to  make 
tbe  money.  Was  willing  to  give  credit  for  the  cotton,  according 
to  agreement,  on  the  Yates  debt,  which,  if  it  was  done,  would 
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leave  a  balance  yet  due  of  about  $1000  ;  be  charges  that  it  is  evi- 
dent that  the  cotton  and  bill  of  exchange  were  to  be  credited  on 
the  Yates  debt,  because  complainant  and  W.  C.  Beck  had  filed  a 
bill  to  rescind  a  sale  under  the  deed  of  trust,  at  which  sale  Meek 
bad  purchased.  The  gravamen  of  which  bill  was,  that  the  defend- 
ant bad  agreed  to  give  time  upon  getting  the  crops  from  year  to 
year,  which  is  the  same  agreement  attempted  to  be  set  up  in  this 
case,  and  then  when  they  were  unprepared  for  a  sale,  in  conse- 
quence of  the  agreement  to  delay,  in  violation  of  his  agreement,  and 
for  the  purpose  of  purchasing  at  a  reduced  price,  Meek  had  sold 
under  the  deed  of  trust.  He  makes  his  answer  a  cross-bill ;  New- 
man answered  the  crqss-bill,  and  says,  that  the  bill  filed  by  him 
and  Beck,  was  filed  by  Beck,  and  complainant  knew  nothing  of  its 
charges* 

The  witness,  C\  C.  Shackleford,  for  complainant,  proves  that  he 
drafted  the  written  agreement  referred  to,  and  at  the  time  it  was 
prepared  understood,  from  the  conversation  of  the  parties,  that  the 
cotton  and  bill  were  to  be  credited  on  the  judgment.  He  states  that 
the  bill  had  not  been  paid. 

The  witness  Thomas  Shackleford  states,  that  he  heard  a  con- 
versation between  complainant  and  defendant,  in  which  they  dis- 
agreed as  to  what  account  the  payments  were  to  be  credited,  and 
be  refused  to  decide  between  them.  He  was  the  attorney  for  Meek, 
in  obtaming  the  judgment,  and  heard  nothing  said  about  time  to 
be  given,  at  the  time  the  judgment  was  taken. 

C  C.  Shaekkfardy  for  complainant. 

The  complainant  charges  but  one  liability  to  defendant.  Meek, 
and  that,  to  liquidate  that  liability,  he  transferred  111  bales  of  cot- 
ton ;  that  Meek,  by  letter,  obtained  69  other  bales,  which  sold  for 
$8903-00,  which  was  placed  to  said  Meek's  credit,  by  N.  &  J. 
Dick  Sl  Co.,  who  sold  the  cotton  ;  that  complainant  likewise  gave 
a  draft  for  $3500,  which  was,  when  paid,  to  be  given  or  placed  as 
m  credit  on  complainant's  liabilities,  and  that  these  amounts,  when 
paid,  will  nearly  or  quite  balance  jhe  amount  of  the  judgment  at 
law.  Complainant  seeks  to  have  the  credit  for  his  cotton,  as  ex- 
pressly stipulated  by  defendant,  and  that  defendant  also  either  )e^ 


994         SUPERIOR  COURT  OF  CHANCERY. 

Newman  v.  M oek. 

turn  the  draft  or  also  allow  a  credit  for  it.  To  substantiate  all  and 
ererf  allegation  in  the  bill,  the  exhibits  filed)  in  opinion  of  complain- 
ant, are  sufficient ;  that  his  agreement  was  also  separate  and  distinct, 
the  exhibits  also  prove  ;  that  Meek  agreed  that  complainant's  re- 
sponsibilities alone  should  be  credited,  and  not  the  debt  of  Yates, 
the  eithibits  prove  ;  that  the  defendant.  Meek,  knew  that  the  com- 
plainant had  an  eye  single  to  the  liquidation  of  his  own,  and  not 
the  debt  of  Yates,  his  receipts  to  complainant  prove.  In  the 
opinion  of  complainant,  there  are  but  two  principles  of  law  involv* 
ed  in  the  case. 

1st.  Is  complainant  responsible,  or  bound  to  pajr  the  notes  exe* 
cuted  by,  or  the  debt  due  by  Yates,  to  the  estate  of  Joseph  MeA  ? 

The  rule  of  law  applicable  to  this  proposition  is  too  weU  estab- 
lished, and  must  be  too  well  known  to  this  honorable  Court  to  re- 
quire a  reference  to  authorities  to  settle  the  point,  that,  to  make  one 
liable  for  the  debt  of  another,  the  promise  must  be  in  wriung,  and 
not  upon  such  testimony  as  the  belief  of  the  respondent. 

3d.  Will  the  Court  receive  the  answer  of  the  defendant,  Meek, 
that  the  understanding  of  the  parties  was  different,  and  that  his, 
Meek's,  understanding  was,  that  the  cotton  and  biO  of  exchange  were 
intended  to  be  credited  on  the  debt  of  Yates,  and  not  on  the  lia- 
bility of  the  complainant,  when  his  own  signnture  to  his  receipts, 
and  the  words  of  the  receipt,  contradict  what  he  states  noWj  to  be 
his  understanding  then  9 

It  is  also  an  established  principle,  that  a  party  will  not  be  per- 
mitted in  equity  to  deny  or  controvert  an  instrument  in  writing, 
made  and  signed  by  himsdf,  by  parol,  without  other  proof  than 
his  own  statement. 

If  this  principle  be  true,  then  the  ftnswer  of  Meek  amounts  to 
nothing ;  he  does  not  deny  his  receiving  the  $8903,  nor  die  bill  of 
exchange  for  $3500  ;  neither  does  he  deny  that  the  judgment  of 
$12,004,  is  the  only  claim  he  has  against  complainant.  Then  on 
the  bill  and  answer  the  injunction  should  be  clearly  sustained,  until 
a  decree  can  be  had  for  the  proceeds  of  the  cotton,  lind  the  bill 
returned,  or  a  decree  for  that  also  rendered. 

The  only  questiiHi  for  decision  is,  does  complainant  owe  any 
cither  debt  but  the  judgment  debt  Of  $18,004-00  ? 
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The  aoswer  does  Dot  show  that  be  does. 

Were  the  proceeds  of  the  bill  md  the  cottoo  to  be  placed  to 
compknumt's  credit,  or  the  debt  of  Yates  ?  The  contracts  show 
it  was  to  be  credited  on  complainant's  liability. 

Robert  HugktSy  for  defendant,  Meek. 

1.  The  bill  ou^t  to  he  dismissed.  Because  the  complaipanti  by  his 
own  admissioo,  in  the  bill  filed  by  him  and  Beokt  insists,  as  a  ground 
of  rescission,  that  the  agreement  was  made  which  is  insisted  upon  in 
thiff  case,  and  that  it  applied  to  that  case.  The  answer  which  com*' 
plainant  ^es  to  the  cros^-bill  wont  do,  because  be  is  yet  prosecut* 
ing  that  bill  on  this  ground,  and  for  that  reason  attempting  to  enforce 
«  rescission  of  the  sale  under  the  deed  of  trust. 

2d.  But,  there  are  other  reasons  upon  the  face  oi  the  agreement 
itself;  it  was  not  confined  to  the  judgment,  and  the  agreement  is 
to  deliver  the  cotton  on  Newman's  plantation,  known  as  the  Agepcy 
Place,  or  the  Yates  place,  in  which  Beck  was  mterested ;  and  Mr. 
Beck,  in  the  bill  for  himself  and  complainant,  had  good  reason  to 
insist,  that  the  agreement  applied  to  the  Yates  debt ;  otherwise  the 
deliveiy  of  hb  cotton,  in  payment  of  Newman's  debt,  would  have 
been  a  fraud.  The  bill  seems  to  be  filed  on  the  ground,  that  the 
eottoii  and  bill  were  to  be  credited  on  the  judgment,  because  New- 
onn  had  made  no  promise  to  pay  the  Yates  debt.  The  agreement 
does  not  speak  of  any  debt  in  which  Newman  was  bound  by 
promise,  but  merely  his  liabilities  to  Meek,  ^tber  bdividually  or  in 
hb  representatiFe  capacity.  It  will  not  do  to  say  that  this  was  not 
a  debt  of  Newman  because  Beck  was  bound  with  him ;  if  so,  ^ 
same  wouU  apply  to  the  judgment,  because  the  judgment  was 
against  Newman  and  Briscoe. 

TbB  debt  against  Yates  was  one-  of  Newman's  liabilities,  be- 
cane  property  held  and  claimed  by  him  was  subject  to  it,  and  by 
hii  answer  he  admits  he  took  it  euai  sftsre ;  and  as  long  as  he  held 
the  proper^  and  claimed  it,  it  was  bis  debt,  bis  proper^  being 
bound  for  it. 

Sd.  The  amount  of  the  bill,  at  any  rate,  if  we  are  wrong  about 
the  cotton,  which  we  do  not  admit,  should  not  be  charged  to  Meek, 
beeaose  it  is  alleged  in  the  answer,in  reply  to  a  charge  in  the  bill. 


336         SUPERIOR  COURT  OF  CHANCERY. 


Newmiii  v.  Meek. 


that  the  bill  has  not  been  collected,  and  is  b  suit.  The  proceeds 
of  the  bill  were  to  be  credited  ;  until  received  there  will  be  no  pro- 
ceeds, and  cannot  be  credited.  Charles  C  Shackleford  {woves  that 
the  bill  has  not  been  paid. 

W.  Yergery  for  complainant. 

C.  C.  Shackleford  (who  drew  up  the  agreement)  understood 
from  the  parties  at  the  time,  that  the  ^^  liabilities"  referred  to  in  it, 
were,  the  judgment  in  Madison  county,  enjoined  in  this  case,  and 
the  one  in  the  Federal  Court,  which  has  been  paid.  He  beard 
nothing  which  would  induce  biro  to  suppose  that  Newman  mtended 
to  paj  off  any  part  of  Yates^s  liability. 

Thomas  C.  Shackleford  was  Meek's  attorney  —  obtamed  the 
judgment  enjoined  :  he  never  heard  of  any  agreement  for  an  exten- 
sion of  time,  as  a  condition  of  permitting  the  judgment  to  be  taken  : 
never  heard  Newman  admit  his  liability  on  account  of  Yates,  but 
heard  him  state  that  the  cotton  shipped  was  to  pay  the  judgment. 

These  are  all  the  facts. 

No  question  of  law  is  raised  by  the  record  :  it  is  all  a  question 
of  fact,  depending  upon  the  meaning  of  the  term  *^  liabilities"  used 
in  the  agreement.  Upon  this  point  the  proof  is  clear  :  the  answer 
of  Newman  to  the  cross-bill  states,  explicitly,  that  it  referred  to  the 
judgment  in  Madison  county.  The  agreement  bears  xiate  on  the 
9tb  day  of  May,  1838 ;  the  judgment  was  rendered  on  the  5tb ; 
and  before  the  rendition  there  was  a  virtual  agreement,  as  C.  C. 
Shackleford  proves,  that  an  extension  of  time  would  be  given  on  it,  if 
Newman  would  make  no  defence.  The  agreement  refers  to  New- 
man's own  liabilities,  not  those  of  Newman  &  Beck,  which  woukl 
be  the  nature  of  any  that  might  have  been  assumed  on  Yates's  ac- 
count ;  and  aside  from  Newman's  answer,  and  the  internal  evidence 
of  the  contract,  C.  C.  Shackleford,  who  drew  up  the  agreem«it, 
states,  that  he  understood  the  term  ^liabilities"  to  allude  to  tbe 
judgment  in  Madison  county,  and  that  in  the  Federal  Court ;  thus 
explaining  any  latent  ambiguity  that  may  be  raised. 

Chancellor.  On  the  5th  of  May,  1838,  Jesse  Meek  recov- 
ered a  judgment  at  law  against  Josiab  Newman  for  $12,004*65» 
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which  this  bill  seeks  to  enjoin,  upon  the  ground  that  since  the  rendi* 
tioD  of  the  judgment  he  has  made  payments  thereon  to  the  amount 
of  $8903,  by  means  of  the  shipment  of  cotton  to  the  order  of 
Meek,  and  of  $3500  by  means  of  a  draft  onr  Mansell,  White,  &  Co., 
which,  it  is  alleged,  were  by  agreement  to  be  credited  on  the  judg- 
ment. The  only  question  presented  by  the  case  is  as  to  the  appli- 
cation of  these  payments^  The  complainant  insists  that  they  should 
be  applied  to  the  judgment  here  enjoined,  while  the  defendant  insists 
they  were  rightly  applied  to  the  payment  of  a  debt  due  him  from 
W.  M.  Yates,  which  he  insists  Newman  had  become  bound  to  pay. 
There  is  no  testimony  to  show  any  such  agreement  or  liability,  ex- 
cept so  far  as  it  appears  that  Newman  had  purchased  from  Yates 
some  property  which  stood  bound  to  Meek  for  a  debt  due  from 
Yates.  He  was,  at  most,  only  collaterally  bound  for  Yates's  debt, 
and  the  law  would  apply  any  payment  made  under  such  circum- 
stances to  his  own  debt,  where  he  was  directly  bound,  even  if  there 
bad  been  no  agreement  to  that  effect.  On  the  other  hand,  the  writ- 
ten agreement  between  the  parties  on  the  subject  of  the  payments, 
is  proved  by  the  draftsman  thereof  to  have  been  intended  to  apply 
to  the  judgment  against  the  complainant.  The  bill  of  exchange  was 
only  to  be  credited  if  it  was  collected.  The  testimony  is,  that  it 
has  not  been  collected.  Upon  this  view  of  the  case,  I  shall  direct 
a  decree  perpetually  enjoining  $8903  of  the  judgment,  that  being 
the  proceeds  of  the  cotton  receipts  ;  and  as  to  the  remainder  of  the 
judgment,  the  injunction  will  be  dissolved,  unless  the  defendant 
elects  to  retain  the  bill  of  exchange  ;  in  that  event,  the  injunction 
most  extend  so  as  to  include  the  amount  of  the  bill.  If  the  defend- 
ant does  not  so  elect  to  take  the  bill,  be  must  be  decreed  to  deliver 
it  up  to  the  complainant.    Let  a  decree  be  prepared  accordingly. 
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JUNE  TERM,   1843. 
Jabbz  Jenkins,  Jr.  v.  William  S.  Bopley,  el  a/. 

Want  of  notice  protecU  a  purchaser  against  a  latent  equity  only,  not  against  the  legal 

title ;  in  the  latter  case,  the  mazira  caveat  emptor  applies. 
Wherever  the  description  giren  in  a  deed  is  imperfect,  yet  snffident  to  point  inqnry  to 

the  tnie  locality  and  boundary  of  the  land,  then  the  deed  is  not  roid  for  uDceittiBty, 

but  the  defect  may  be  cured  by  the  aid  of  parol  eridence,  in  giring  identity  to  the 

premises  intended  to  be  oonTvyed. 
A  vendee,  who  would  protect  himself  against  a  prior  equity,  upon  the  groaad  of  being  a 

bona  fide  purchaser  without  notice,  must  deny  notice  fully,  positirely,  and  predsdy, 

eyen  though  it  be  not  charged  on  the  other  side. 
Actual  possession  of  land  is  constructiTe  notice  of  the  nature  and  extent  of  the  interesH 

and  rights  of  the  occupant. 
A  court  of  equity  will  limit  the  lien  of  a  judgment  to  the  interest  which  the  judgment 

debtor  actually  had  in  the  property  at  the  time  of  rendering  the  judgment ;  so^,  at 

least,  as  to  protect  the  prioE  equities  of  thiid  persons. 

On  the  1st  daj  of  April,  1843,  Jabez  Jenkins,  Jr.  filed  his  bill, 
alleging  that,  on  the  Ist  day  of  November,  1837,  Roderick  H'- 
Leod  purchased  of  Joshua  C.  Jenkins  a  lot  of  ground,  with  the 
improvements  thereon,  lying  in  the  city  of  Vicksburg,  at  the  sum  of 
five  thousand  dollars  ;  and  on  the  same  day  Jenkins  executed  to 
him  a  deed  in  fee  simple  thereto  ;  that  in  the  deed  the  lot  is  de- 
scribed as  follows,  to  wit :  ^^  Conunencing  —  feet  east  of  the  north- 
west  corner  of  lot  No.  201,  in  square  No.  30,  on  the  origina]  piat  of 
the  city  of  Vicksburg ;  thence  east  along  China-street,  40  feet ; 
thence  south  147^ feet;  thence  west  40  feet;  thence  north  1474^ 
feet,  to  the  place  of  beginning" —  and  refers  to  the  deed ;  that 
on  the  same  day  M'Leod  conveyed  to  Samuel  W.  Brown  and 
Thomas  A.  Marshall,  in  trust,  the  same  lot,  to  secure  the  payment 
of  the  purchase*money  to  Joshua  C.  Jenkins,  and  refers  to  the  deed 
of  trust,  in  which  the  lot  is  described  as  follows,  to  wit :  *'  Com- 
mencing 30  feet  east  of  the  northwest  comer  of  lot  No.  201,*'  fcc., 
continuing  the  description  in  the  same  words  used  m  the  deed.  The 
bill  further  alleges  that,  on  the  day  of  the  purchase,  M'Leod  was 
placed  in  possession  of  the  lot,  as  described  in  the  deed  of  trust ; 
that  he  lived  upon,  improved,  and  paid  the  taxes  on  it  from  tbat 


JUNE  TERM,  1848.  389 

Jenkint  v.  Bodley,  et  al. 

time  till  aboat  the  26th  day  of  November,  1839,  when  it  was  sold 
by  Browa  aod  Marshall,  agreeably  to  the  provisions  of  the  deed  of 
trust,  and  purchased  by  Jabez  Jenkios,  Jr.,  who  occupied  it  by  his 
agents  and  tenants,  till  about  the  1st  day  o(  June,  1841  ;  when  his 
tenant,  withont  the  knowledge  or  consent  of  his  agent  or  himself, 
attorned  to  William  S.  Bodley,  and  has  paid  him  tlie  rent  ever 
since  ;  that  Bodley  claims  and  holds  the  property  under  a  purchase 
from  the  sheriff  of  Warren  county,  who  sold  the  same  as  the  prop- 
erty of  Joshua  C."  Jenkins,  under  executions  against  him,  which 
issued  on  judgments  obtained  long  since  the  1st  day  of  November, 
1837.  The  bill  further  charges  that  Joshua  C.  Jenkins  has  had  no 
interest  in,  nor  pretended  to  set  up  any  claim  to,  nor  exercised  any 
ownership  over  said  property  since  he  sold  it  to  M'Leod  ;  that  it 
was  notoriously  occupied  by  M'Leod  and  Jabez  Jenkins,  Jr.,  as 
above  stated  ;  all  of  which  was  well  known  by  Bodley,  at  the  time 
of  bis  purchase.  The  bill  charges  that  the  place  of  beginning  in 
the  description  of  the  property,  contained  in  the  deed  from  Joshua 
C»  Jenkins  to  M'Leod,  was  omitted  by  mistake  ;  that  Jenkins  in- 
tended to  conrey,  and  both  he  and  M'Leod  supposed,  until  after 
Bodley  purchased  at  sheriff's  sale,  he  actually  conveyed  the  lot 
described  in  the  deed  of  trust,  the  possession  of  which  was  delivered 
to  M'Leod  ;  and  prays  that  Joshua  C.  Jenkins  and  William  S. 
Bodley  be  made  defendants  ;  that  Jenkins  be  compelled  to  correct , 
the  mistake  in  the  deed  to  M'Leod  ;  and  that  Bodley  be  required 
to  surrender  up  his  deed  and  title*papers  to  be  cancelled,  &c.,  and 
for  general  relief. 

The  answer  of  Joshua  C.  Jenkins  admits,  substantially,  all  the 
allegations  of  the  bill. 

.  The  answer  of  Bodley  admits  the  executions  of  the  several  deeds 
and  deed  of  trust  mentioned  in  the  bill,  and  the  possession  and  oc* 
cupancy  of  M'Leod;. the  payment  of  the  purchase-money,  and 
improvements  of  the  lot,  &c.  by  him,  but  denies  any  knowledge  of 
Jabes  Jenkins,  Jr.'s  interest,  until  after  be  purchased  at  the  sher^ 
iff 's  sale.  The  answer  avers  that  one  of  the  judgments,  under  which 
Bodley  purchased  at  the  sheriff's  sale,  was  founded  on  a  note  given 
by  Joshua  C*  Jenkins  to  William  M.  Pinckard,  ibr  part  of  thepur- 
cfaaae-money  of  lot  No.  301 ;  but  admits  that  Piockard  took  per- 
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sooal  security  on  the  note  without  mortgagey  or  retaining  by  contract 
any  lien  on  the  lot. 

T.  A.  MarthaUj  for  complainant. 

The  pleadings  present  so  clear  and  strong  a  case  of  equity  in 
favor  of  the  complainant,  that  an  elaborate  argument  is  deemed 
wholly  unnecessary.  I  will  first  suggest  two  questions  for  tbe  con- 
sideration of  the  Court,  without  attempting  to  support  them  by 
either  argument  or  authority,  and  then  take  a  brief  view  of  a  third, 
on  which  the  complainant  confidently  relies'for  success. 
^  1.  Must  not  the  deed  from  Joshua  C.  Jenkins  Jto  M'Leod,  and 
the  deed  of  trust  given  by  the  latter  to  secure  purchase-money  to 
the  former  —  botli  being  executed  at  the  same  time,  by  tbe  same 
parties  —  be  regarded  in  law  as  otu  transaction  ?  And  if  so,  does 
not  the  correct  description  of  the  property,  intended  to  be  conveyed, 
contained  in  the  deed  of  trust,  sufficiently  supply  the  omission  made 
in  the  deed  ? 

2.  The  number  of  the  lot,  and  square,  and  quantity  of  ground, 
being  correctly  given  in  the  deed  to  M'Leod,  did  he  not  thereby, 
at  least,  become  a  tenant  in  common  with  Jenkins  in  that  lot,  the 
latter  then  being  the  owner  of  the  whole  lot ;  and  could  he  not  im- 
mediately have  filed  a  bill  and  compelled  a  partition  ?  And  if  so, 
was  not  the  putting  him  in  possession  of  a  particular  part  of  the  lot, 
and  Jenkins's  acceptance  of  a  deed  of  trust  on  that  part  to  secure 
the  purchase-money,  a  legal  partition  made  by  the  parties  theof 
selves  ? 

3.  Admitting  that  the  omission  in  the  deed  to  M'Leod,  al- 
though clearly  a  mistake^  renders  it  absolutely  void ;  or  admitting 
there  had  not  been  even  '^  a  memorandum  in  writing"  of  tbe  con- 
tract between  J.  C.  Jenkins  and  M'Leod ;  it  is  confidently  be- 
lieved there  could  be  no  doubt,  even  then,  .that  the  complainant's 
equity  should  prevail.  In  that  case,  M'Leod,  having  been  let  into 
the  possession,  notoriously  lived  upon  and  improved  the  premises, 
and  paid  the  whole  of  the  purchase-money,  could  unquestionably 
have  enforced  a  specific  performance,  as  against  Jenkins.  See 
Wetmore  v.  White,  2  Caine's  Cases,  87  ;  Hutchinson  v.  Hutekm' 
<an,  4  Desaus.  77.    Is,  then,  a  creditor  of  Jenkins,  or  a  subsequent 
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purchaser  mth  noHcBy  placed  in  any  better  condicion  than  Jenkins 
himself  occupied  ?  What  title  did  Bodley  acquire  by  his  purchase 
at  the  sheriff's  sale  ?  The  sheriff  sold  and  conveyed  only  such 
right,  title,  and  interest  as  Joshua  C.  Jenkins  had  at  the  time  the 
judgnients,  under  which  the  sale  was  roadC)  were  rendered.  What 
was  the  right,  title,  and  interest,  he  then  owned  ?  In  the  present 
▼iew  of  the  case,  I  answer,  the  legal  tide,  subject  to  the  complain- 
ant's or  M'Leod's  equity  ;  and  that  was  the  only  interest  Bodley 
acquired,  he  being  a  purchaser  with  notice  ;  that  is,  he  bought  the 
interest  Jenkins  had  at  tlht  rime,  and  no  more.  But  was  Bodley  a 
purchaser  with  notice  ?  He  certainly  was  in  /aw,  whether  he  knew 
in  fact  of  the  purchase  and  possession  of  M'Leod  and  the  com- 
plainant, or  not.  They  had  notoriously  resided  on,  and  claimed  the 
property  as  their  own,  for  nearly  four  years  ;  and  it  is  a  setded  rule 
in  equity,  that  the  possession  of  a  tenant  is  notice  to  a  purchaser  of 
erery  interest  of  the  tenant,  and  of  the  whole  extent  of  that  interest, 
and  the  purchaser  is  bound  to  adroit  every  claim  that  could  have 
been  enforced  against  his  vendor.  See  5  John.  Ch.  R.  29,  Ches- 
terman  v.  Gardner  ;  and  7  Dana,  233,  Yaney  v.  HolUday.  In- 
deed, it  has  been  repeatedly  decided  in  Kentucky,  that  ^^  actual 
occupancy  is  notice  to  aU  the  world  of  every  interest  of  the  occu- 
pant." The  cases  on  this  point  are  numerous,  and  are  no  doubt 
too  &miliar  to  this  Court  to  require  a  special  reference.  In  Mor* 
ioitv.  Robards^  et  al.,  4  Dana,  258,  after  an  elaborate  ai^ument,  and 
a  iiiU  and  critical  review  of  all  the  authorities,  the  Court  held  that 
notorious  possession  was  notice  to  purchasers  under  execution^  as 
wdl  as  at  private  sales ;  and  that  creditors  and  purchasers  were  alike 
hound  by  it.  Such  is  also  believed  to  be  now  the  settled  rule  of 
this  Courtf  which  must  necessajrily  be  conclusive  of  this  case. 

I  will  notice,  however,  one  other  point,  which,  from  the  tenor  of 
defendant  Bodley's  answer,  will  probably  be  raised  by  him.  As 
one  of  the  judgments,  under  which  Bodley  purchased,  is  believed 
to  have  been  founded  on  a  note,  given  by  J.  C.  Jenkins  to  Wm. 
M.  Piockard,  ibr  part  of  the  purchase-money  of  lot  No.  201 ,  of 
which  the  land  in  controversy  is  a  portion,  it  may  be  supposed  that 
Piockard,  therefore,  retained  a  Ken  on  the  whole  lot  for  the  whole 
purehaae-money ;  and  that  his  lien  will  enure  to  the  benefit  of  Bod- 


84S        SDPERIOE  COURT  OF  CHANCERY. 

Jenkins  v.  Bodley,  ei  tl. 

ley.  But  such  a  supposiiioo  is  maDifestly  erroneous.  It  will  not 
be  denied  that  a  vendor,  under  some  circuiDstanceSi  has  an  equitable 
lien  on  the  estate  sold  for  the  payment  of  the  purchase-iDOoey  ;  y^ 
such  lien  is  binding  only  while  the  estate  remains  in  the  hands  of  the 
purchaser.  1  John.  Ch.  R.  308  ;  Hardin,  48 ;  6  Monroe,  199. 
It  will  never  be  enforced  against  a  bond  fide  purchaser  without  no- 
tice. See  4  Kent^s  Com.  154.  But  whenever  the  vendor  takes 
other  security,  proving  thereby  that  he  does  not  intend  to  rely  on 
the  estate  sold,  his  equitable  lien  is  discharged.  4  Kent,  153. 
Pinckard  took  personal  security  on  the  ndtes,  and  did  not  require  a 
deed  of  trust  or  mortgage.  He  retained,  therefore,  no  lieo  for  lbs 
purchase-money,  either  in  law  or  fact. 

Chancellor.  Is  Bodley  a  bona  fide  purchaser  without  notice 
in  the  legal  sense  of  that  phrase  ?  I  think  not.  1st.  Because 
the  deed  conveyed  a  legal  title,  and  want  of  notice  protects  a 
purchaser  against  a  latent  equity  only,  not  against  the  l^al  title ; 
in  the  latter  case,  the  maxim  caveat  emptor  applies.  2.  Because 
the  deed  was  sufficiently  descriptive  of  the  lot  in  question,  to  leave 
no  doubt  about  the  identity  of  the  property,  intended  to  be  con- 
veyed. The  description  of  the  lot,  as  given  in  the  deed,  shows 
that  the  lot  is  situated  in  the  city  of  Vicksburg,  in  lot  No.  201, 
square  No.  30,  and  begins  at  some  point  east  of  the  northwest 
corner  of  said  lot,  and  runs  from  that  undefined  pobt,  eastwardly, 
along  China-street,  forty  feet.  Now,  as  the  deed  was  duly  regis 
tered,  it  was  constructive  notice  to  all  the  world,  of  these  ikcts, 
and  if  they  are  sufficient  to  point  out  the  locality  of  the  lot,  and 
to  supply  by  inquiry,  information  as  to  the  exact  boundary  of  the 
lot,  then  the  description  must  be  held  sufficient  in  equity,  to  pro* 
tect  the  grantee  in  the  deed  against  any  subsequent  purchaser  ;  be* 
cause  the  facts  thus  shown  were  at  least  sufficient  to  put  a  prudent 
purchaser  upon  his  inquiry,  and  it  is  well  settled,  that  whatever  is 
sufficient  for  that  purpose,  amounts  b  equity  to  notice.  When 
the  deed  from  Jenkins  to  M'Leod  is  taken  in  conoectioa  with  the 
reconveyance  by  him  of  the  same  lot,  in  trust  for  the  payment  of 
the  purchase-money,  in  which  latter  conveyance  there  is  a  full  and 
accoraie  description  of  the  boundaries  of  the  lot,  I  ibiok  tbqr 
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must  be  regarded  as  conveying  full  and  explicit  notice,  as  to  the 
ideotitj  and  locality  of  that  lot.  Bodley  distinctly  admits,  in  bis 
answer,  the  execution  and  delivery  of  these  several  deeds,  but 
does  not  answer  whether  be  had  notice  of  them,  or  not,  at  the 
time  of  bis  purchase.  A  vendee  who  would  protect  himself 
against  a  prior  equity,  upon  the  ground  of  being  a  bond  fide  pur- 
chaser  without  notice,  must  deny  notice,  fully,  positively,  and  pre* 
cisely,  and  this,  though  it  be  not  charged  on  the  other  side,  and 
he  must  also  deny  notice  of  all  the  facts  charged  as  constituting 
sudi  notice.  GalkUian  v.  Cunninghamj  8  Cowen,  361.  But 
there  is  another  feature  in  this  case,  upon  which  I  think  the 
defendant  is  chargeable  with  constructive  notice.  It  is  charged  in 
tbe  bill,  that  M'Leod  bad  open  and  notorious  possession  of  the 
kl  in  question,  under,  aud  by  virtue  of  his  deed,  from  Jen* 
kins,  up  to  tbe  time  of  the  sale,  under  the  deed  of  trust ;  and 
that  the  complainant  and  his  tenants  had  such  possession  at  tbe 
time  (^  Bodley's  purchase,  under  the  judgment,  agams't  J.  C. 
Jenkins. 

Bodley  admits  in  his  answer  that  such  Was  true,  but  denies 
that  he  knew  it  until  after  he  became  the  purchaser  of  the  lot. 
That  denial  of  knowledge  cannot  impair  the  effect  of  the  fact  of 
possession.  It  seems  now  to  be  very  generally  admitted,  that 
where  a  person  is  in  open  and  actual  possession  of  land,  even 
though  he  claim  by  an  equitable  title,  that  possession  is  sufficient 
to  put  a  subsequent  purchaser  upon  inquiry,  as  to  the  actual  rights 
and  the  nature  of  the  claim  of  such  occupadt ;  and  is  constructive 
notice  of  the  nature  and  extent  of  those  rights.  Alkn  v.  Anthony j 
1  Meriv.  Rep.  282  ;  Chestennan  v.  Oardner^  5  John.  Ch.  R. 
SS  ;  Govemevr  v.  Lifnch^  2  Paige,  Ch  R.  800  ;  6  Wend.  218, 
326  ;  2  Mass.  Rep.  508  ;  3  Pick.  Rep.  149  ;  Bayley  ^  Co.  v. 
Wdktr^  decided  in  this  Court.   Freeman,  Ch.  Rep.  85. 

I  think  the  complabant  is  entitled,  upon  general  ^principles,  to 
the  relief  which  he  asks ;  by  virtue  of  his  purchase  under  the 
deed  of  trust,  he  stands  clothed  with  the  same  rights  and  reme* 
dies,  which  M'Leod  would  have  had,  whose  right  to  relief  against 
Bodley's  purchase,  seems  to  me,  would  have  stood  undoubted. 
Tbe  judgment  against  Jenkins,  under  which  that  purchase  was 
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made,  being  long  subsequent  in  date  to  tbe  conveyance  from  Jen- 
kins to  M'Leod,  it  is  clear,  that  in  equity,  at  least,  Jenkins  bad  do 
interest  in  the  lot  upon  which  tbe  judgment  could  attach,  and  I 
take  it  to  be  clear,  that  a  court  of  equity  will  limit  the  lien  of  a 
judgment,  to  tbe  interest  which  the  judgment  debtor  actually  bad  in 
the  property,  at  the  time  of  rendering  the  judgment,  so  far,  at 
least,  as  to  protect  the  prior  equities  of  third  persons.  1  Paige, 
Ch.  Rep.  125  ;  2  Har.  &  John.  64 ;  Atk.  on  Con.  512 ;  The 
Case  in  6  Paige,  Ch.  Repi  347. 

The  authorities  are  full,  to  show  that  the  deed  to  M'Leod  is  not 
void  for  uncertainty.  The  rule  is,  that  wherever  the  description 
given  in  the  deed  is  imperfect,  yet  is  sufficient  to  point  inquiiy 
to  the  true  locality  and  boundary  of  the  land,  then  the  deed  is  not 
void  for  uncertainty,  but  the  defect  may  be  cured  by  tbe  aid  of 
parol  evidence,  in  giving  identity  and  locality  to  tbe  premises 
intended  to  be  conveyed.  4  Cruise's  Dig.  p.  221,  sec.  29,  33; 
4  Mass.  Rep.  205  ;  13  John.  Rep.  102 ;  8  Peters,  Rep.  84. 

Let  a  decree  be  prepared  for  the  complainant,  according  to  the 
prayer  of  the  bill. 
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A  commissioDcr  in  chancery,  to  effect  a  sale  by  order  of  the  Court,  has  no  anthonty  or 
power  lo  mibstitttte  one  piuchoser  for  another,  withont  the  entire  assent  of  the  first 
parcbaser. 

Where  a  commissioner  makes  a  sale  of  mortgaged  premises,  and  the  purchaser  fails  to 
comply  with  the  precedent  requirements  of  the  decree,  the  commissioner  has  no  author- 
ity to  reoeire  a  bond  from  another  person,  of  the  amount  of  the  purchaser's  bid  ;  but 
the  property  remains  in  his  hand,  as  if  no  sale  bad  taken  place. 

A  commissioner,  having  advertised  the  property  for  sale,  upon  a  failure  from  any  cause 
to  sell  on  the  appointed  day,  has  power,  unless  his  authority  is  restricted  by  the  decree 
OD  its  Custf  or  limited  to  a  single  specified  time,  to  advertise  the  property  for  sale  again 
and  again,  until  he  effectaates  the  object  of  bis  appointment. 

The  powers  of  a  commissioner  to  sell  properly,  by  decree  of  the  Chancery  Court,  are  pre- 
cisely the  same  that  a  sheriff  has,  when  a  writ  of  fieri  fadoB  is  placed  in  his  hands. 

Thb  facts  will  be  found  stated  at  sufficient  leugth  id  the  opiDion 
of  the  Court. 

Bullock^  for  complainant. 

Sanders  and  Prict^  for  defendants. 

We  cannot  find  one  single  ground  for  the  interposition  of  this 
Court,  set  forth  in  the  bill.  If  such  exist,  it  is  fully  denied  by  the 
answers.  The  biU^  should  be  dismissed  at  the  costs  of  the  com- 
phiiiant. 

Chancellor.  I  have  looked  into  the  bill  and  answers,  upon 
which  alone  the  case  is  submitted  for  final  hearing,  and  find  the  fol- 
lowing state  of  facts  to  exist. 

The  complainant  alleges,  that  he  was  indebted  to  the  defendants, 
Cord  and  wife,  and  executed  a  n^ortgage  to  secure  to  them  pay- 
ment :  that  upon  the  mortgage  becoming  forfeited,  Cord  and  wife 
exhibited  their  bill  for  foreclosure  and  sale,  in  the  Adams  Circuit 
Court,  and  obtained  a  decree  accordingly,:  that  by  that  decree,  the 
defendant,  Newman,  was  appointed  a  commissioner  of  that  court, 
to  sell  the  mortgaged  premises  :  that  in  obedience  to  the  decree  he 
made  a  sale,  at  which  the  defendant  Sharpe  became  the  purchaser  of 
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the  mortgaged  property  at  a  specified  price  :  that  Sbarpe  failed  to 
comply  with  the  terms  of  the  sale,  in  not  giving  the  bond  with  ap* 
proved  security  which  was  required  by  the  decree. 

The  complainant,  in  this  state  of  things,  offered  to  give  bond 
and  surety  to  the  commissioner  in  the  amount  of  the  purchase  made 
by  Sharpe,  and  claimed  that  a  conveyance  of  the  property  should 
be  made  to  him.  The  commissioner  declined  accepting  the  prof- 
fered bond,  and  refused  to  execute  the  required  conveyance. 

That  refusal  of  the  commissioner,  and  the  allegation  that  he  bad 
'  advertised  the  mortgaged  property  for  re-sale,  constitute,  if  any,  aU 
the  equity  of  the  bill. 

There  is  nothing  in  the  first  objection  :  the  commissioner  had  do 
right  to  substitute  one  purchaser  for  another,  without  the  entire 
assent  of  the  first  purchaser.  The  complainant  had  no  right  what- 
ever to  demand  that  the  commissioner  should  receive  the  bond  he  of- 
fered ;  nor  had  the  commissioner  any  authority  to  receive  it ;  he  bad 
sold  the  property  in  controversy  to  the  defendant  Sharpe,  to  whom, 
upon  complying  with  the  precedent  requirements  of  the  decree,  it  of 
course  belonged  ;  upon  his  failure  to  comply,  the  property  remained 
in  the  hands  of  the  commissioner  unsold,  Bn&  stood  as  if  no  sale 
had  taken  place. 

There  is  as  little  in  the  other  objection  taken  to  the  coarse  of  the 
commissioner.  It  presents  the  question,  whether,  where  a  commis- 
sioner appointed  by  a  court  of  chancery  has*advertised,  and  from 
any  cause  fails  to  sell,  he  can  advertise  for  a  resale.  Whether,  in 
other  words,  his  power  and  authority  are  exhausted  by  his  first  at- 
tempt to  sell. 

I  have  previously,  in  another  case,  examined  and  decided  this 
question.  I  then  decided,  that  unless  he  was  restricted  by  the  de- 
cree on  its  face,  or  his  authority  was  limited  to  a  sale  at  a  particular 
time  expressly  specified  in  the  decree,  upon  a  failure  to  sell  from 
accident,  or  the  non-compliance  on  the  part  of  the  purchaser  at  the 
first  sale,  he  has  full  power  to  advertise  and  sell  again. 

He  has  the  same  powers  precisely,  that  a  sheriff  has  when  a  writ 
o( fieri  facicu  is  placed  in  his  hands  ;  whose  power  to  resell,  in  case 
of  failure  in  the  first  attempt,  has  never,  that  I  am  aware  of,  been 
doubted. 
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As  a  general  rule,  decrees  of  foreclosure  and  sale  do  not,  speciG- 
cally,  fix  the  time  at  which  the  sale  shall  take  place.  The  statute 
requires  that  the  place  shall  be  mentioned  in  the  decree  ;  but  the  i 

uniform  practice,  and  the  proper  one  has  been,  to  leave  the  decree  j 

without  limitation  or  prescription  as  to  the  particular  time  when 
the  sale  shall  take  place,  permitting  the  parties  interested  to  exer- 
cise a  discretion  in  the  matter,  and  only  requiring  that  the  length  of 
time  in  which  the  advertisement  shall  continue,  shall  be  clearly  ^ 

designated. 

Umil,  therefore,  a  complete  execudon  of  the  decree  takes  place, 
be  may  advertise  again  and  again,  whenever  a  failure  occurs,  until 
he  eventually  effectuates  the  object  of  his  appointment. 

The  bill,  in  this  case,  would  have  been  dismissed  on  demurrer. 

Let  a  decree  be  drawn  dismissing  the  bill  at  the  costs  of  the 
complainant.  i 
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To  coDttitttte  a  valid  tender,  it  must  be  anc<mditinnal|  and  of  a  definite  and  speeifie  char* 
acter. 

Where  a  tender  was  made  for  the  purpose  of  redeeming  property  sold  at  tax  sale,  and 
after  the  tender  had  been  made,  the  person  desiring  to  redeem  also  requested  the  par- 
chaser  to  deliTer  possession  of  the  property,  and  cancel  the  tax  deeds ;  kdd^  tl»t  ihs 
requests  formed  no  part  of  the  tender,  and  were  not  limitations  upon  it. 

If  a  person  makes  a  tender  coupled  with  a  condition,  and  the  tender  is  positirely  reject- 
ed, without  assigning  any  reason  or  objection  to  it,  bow  far  the  person  refnaing  the 
tender  can  afterwards  make  objections  to  the  form  and  mode  of  it  7    Qtuene. 

Where  the  bill  avers  the  execution  of  a  deed  of  the  10th  March,  1836,  and  the  answer 
denies  the  execution  of  such  a  deed,  and  the  proof  shows  the  execution  of  a  AetA^  of 
the  13th  of  Uarch,  1836 ;  keid,  that  the  varianoe  excluded  the  deed  from  tcstimooy. 

In  such  case  the  Court  would  allow  an  amendment,  if  the  Tariance  were  accidentaL 

A  court  of  chancery  has  jurisdiction  to  decree  a  canodment  of  a  tax-coUector'a  deed,  in  a 
proper  case. 

The  bill  shows,  that  od  10th  March,  1836,  John  Conn,  sioce 
deceased;  and  Margaret  his  wife,  cooreyed  to  Joseph  Joseph, 
Hardy  HendreD,  and  others,  a  certain  lot  of  ground  in  the  city  of 
Vicksburg,  being  lot  90,  in  square  1$.  That  on  the  19tb  March, 
1836,  said  Joseph  and  others  made  a  deed  of  trust  to  Everette 
and  Morris,  trustees,  conveying  this  lot  to  secure  the  purchase- 
money  to  said  John  Conn,  which  trust,  and  the  note  intended  to  be 
secured  thereby,  Conn  transferred  to  William  Bacon,  since  de-> 
ceased  ;  that  Sophia  Bacon,  and  D.  Bacon,  messenger,  the  com- 
plainants, are  executor  and  executrix  of  said  William  Bacon,  and 
sole  devisees  under  the  will.  That,  on  the  2dth  January,  1841, 
the  said  notes,  then  held  by  transfer  from  said  John  Conn,  being 
due  and  unpaid,  said  Everette  and  Morris,  trustees,  at  the  request 
of  said  Sophia,  and  D.  Bacon,  messenger,  sold  said  lot  90,  in  square 
16,  under  the  deed,  following  in  every  particular  the  provisions 
thereof.  At  this  sale,  Sophia,  and  said  D.  Bacon,  messenger,  be- 
came the  purchasers. 

That  on  the  7th  September,  1840,  the  lot  was  sold  hj  the  Ux- 
collector  of  Warren  county,  for  taxes  due  by  Joseph  and  Hendren, 
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for  the  years  1837,  1838  ;  and  at  this  sale,  Margaret  Conn  be- 
came the  purchaser  for  the  sum  of  $97,41,  and  the  tax-collector 
executed  a  deed  to  her  for  the  lot.  That,  on  the  23d  March, 
1841  (within  12  months  from  the  date  of  the  sale),  said  Sophia 
learning  for  the  first  time,  that  the  lot  had  been  sold  for  taxes,  did, 
on  that  day,  tender  to  said  Margaret  the  sum  so  paid  by  her,  and 
all  taxes  and  charges  since  her  said  purchase,  if  any,  and  interest 
at  the  rate  of  100  per  cent,  per  annum,  and  requested  said  Mar- 
garet to  cancel  said  tax- deed,  or  transfer  the  same  to  said  Sophia 
and  other  parties  interested,  and  to  deliver  possession  of  said  lot. 
This,  Mrs.  Conn  refused. 

That  the  unjust  conduct  of  said  Margaret  has  caused  to  com- 
plainants great  loss  in  rents  of  the  property  ;  abuse  and  neglect  of 
the  same. 

That  since  the  tax  sale,  Mrs.  Conn  had  leased  or  rented  the  lot 
to  James  Hagan,  at  $30  per  month.  That  Hagan  was  insolvent, 
and  if  the  rents  were  suffered  to  accumulate,  that  the  whole  would 
be  lost. 

That  Mrs.  Conn  was  insolvent,  and  if  the  rents  were  collected 
by  her  she  would  be  unable  to  refund  them.  That  Hagan  refuses 
to  pay  rent  to  complainants. 

Mrs.  Conn  pretends,  that  she  never  joined  with  her  husband  in 
the  execution  of  said  deed  to  Joseph  and  others,  and  that  she  has  a 
right  of  dower  in  said  lot.  Complainant  charges  this  to  be  false ;  prays 
for  a  receiver  to  take  possession  of  said  property,  and  to  collect  the 
rents  and  to  hold  the  same,  subject  to  order  of  the  Court ;  to 
enjoin  Hagan  from  paying  rents  to  Mrs.  Conn,  and  that  the  deed 
of  the  tax-collector  be  cancelled. 

The  anwer  of  Margaret  Conn^  admits  the  execution  of  the 
deed  to  Joseph  and  others ;  denies  that  she  joined  in  the  deed  ; 
admits  that  the  grantees  in  the  deed  took  possession,  and  made 
valuaUe  improvements  thereon. 

Admits  the  execution  of  the  deed  of  trust  by  Joseph  and  others, 
to  secure  the  purchase-money. 

Admits  the  purchase  tmder  the  tax  sale  for  $97,41 . 

Admits  the  tender  by  said  Sophia  with  100  per  cent,  int.,  &c., 
bat  says  it  was  coupled  with  conditions,  as  stated  in  the  biU,  with 
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which  she  would  not  comply  ;  that  the  proviso  (of  delivering  pos- 
session, &c.)  takes  away  the  character  of  a  tender.  That  she 
claims  possession  not  only  by  virtue  of  her  tax  deed,  but  by  right 
of  dower. 

Demurs  to  the  bill,  because  complainants  hare  remedy  at  law. 

Admits  that  Hagan  at  her  (Margaret's)  instance,  refuses  to  de- 
liver possession,  or  to  acknowledge  himself  tenant  of  said  Sophia, 
&c. 

The  deed  from  Conn  and  his  wife  to  Joseph  Hendren,  was  dat- 
ed March  13ih,  1836,  and  was  in  due  form,  and  properly  acknowl- 
edged.    The  case  was  submitted  by  both  parties  for  final  decree. 

French  and  Burtoelly  for  complainants. 

FT.  C.  Smedes,  for  defendant,  Mrs.  Conn. 

The  complainants  were  not  entitled  to  the  relief  they  ask. 
«  1.  Because  Mrs.  Conn  is  the  owner  in  fee  simple  of  the 
premises  in  controversy :  her  purchase  at  tax  sale  was  prior  to 
the  legal  interest  the  complainants  acquired  in  the  property,  and 
her  title  had  become  absolute  at  law  under  the  tax  purchase  before 
the  institution  of  this  suit ;  sinless,  therefore,  the  complainants,  by 
the  pretended  tender  in  this  case,  have  destroyed  the  legal  title  in 
the  defendant,  and  have  entitled  themselves  to  the  cancehnent  of 
the  tax  deed,  the  bill,  it  seems  to  me,  must  be  dismissed. 

The  doctrine  of  tender  is  a  simple  one.  The  person  pleading 
it,  must  show  an  unconditional  and  unqualified  tender  of  the  sum 
due.  If  any  restriction  of  any  kind  is  imposed  upon  the  offer,  it 
takQs  away  from  it  its  character  of  a  legal  tender,  and  it  amounts 
in  law  to  nothing.  Even  the  demand  of  a  receipt  for  the  money 
offered,  has  been  held  to  violate  the  tender.  Glascot  v.  Day,  5 
Esp.  N.  P.  C.  48 ;  Ryder  v.  Lord  Totffuend,  7  D.  and  R.  119. 
Bo  also  the  demand,  that  a  particular  document  shall  be  given  op 
to  be  cancelled,  renders  the  tender  invalid.  Huxham  ▼.  Smiiky  % 
Camp.  21.  To  die  same  or  similar  effect  are  the  cases  of  JEvom 
V.  JvdkinBy  4  Camp.  N.  P.  C.  156 ;  and  Strong  v.  Hmrv$yy  S 
Bing.  304  ;  and  Brady  v.  Jonetj  2  Dow.  and  Ry.  305. 

In  this  case  the  complainant  tendered  the  money,  and  rtquuUi 
the  delivery  of  the  deed  and  of  the  possession.    What  is  a  request, 
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accompanyiog  an  offer  of  money,  but  a  demand  ?  It  is  but  to 
say,  10  other  words^  give  me  the  deed  and  property  and  take  the 
money.  The  statute  affixes  no  conditions  upon  the  purchaser  of 
property  at  tax  sales.  The  owner,  to  redeem,  must,  within  one 
year,  tender  the  sum  due.  How.  &  H.  105.  In  this  case  the 
complainant  made  an  abortive  attempt  at  a  tender  ;  she  grasped  at 
too  much  and  has  lost  all. 

2.  The  defendant  is  entitled  to  possession  :  she  claims  a  dower 
interest  in  the  property.  The  Probate  Court  is  the  proper  tribunal 
to  allow  dower ;  she  denies  that  she  has  conveyed  her  interest. 
The  deed  offered  in  proof  is  not  the  one  described  in  the  plead* 
ings,  and  this  Court  will  not  disturb  the  possession  of  one  holding 
by  a  title,  the  allotment  and  validity  of  which  depend  upon  the 
action  of  another  tribunal.     How.  &.  Hutch.  351 . 

3.  The  defendant  is  in  possession  under  an  adverse  title,  claim- 
ing adversely. 

The  remedy  of  the  complainants,  by  action  of  ejectment,  is 
clear  and  unembarrassed  at  law.  If  the  tender  was  a  valid  one, 
it  destroyed  the  right  and  title  of  the  defendant  under  the  tax  deed; 
and  in  an  action  at  law,  if  the  defendant  should  set  up  her  tax 
title,  the  question  of  tender  could  there  be  made,  and  the  facts 
investigated. 

By  the  Chancellor.  Two  questions  are  presented  to  me, 
by  the  facts  of  this  case  :  1,  as  to  the  sufficiency  of  the  tender, 
and  2,  as  to  the  defendant's  claim  to  dower  in  the  premises.    . 

It  is  contended,  in  the  answer  of  Mrs.  Conn,  that  the  alleged 
tender,  by  the  complainant,  was  coupled  with  a  condition  that  she 
was  not  bound  to  comply  with,  and  which  destroyed  its  claims  to 
be  considered  a  legal  tender.  And  her  counsel,  in  argument,  insist 
strenuously,  upon  the  same  position.  If  the  position  taken  in 
trgument  be  true,  that  the  tender  was  made  upon  a  condition, 
not  obligatory  upon  the  defendant,  it  would  not  be  a  legal  tender. 
To  constitute  a  valid  tender  it  must  be  unconditional,  and  must 
always  be  of  a  definite  and  certain  character.  Eaitland  v.  Long* 
dkom^  I  Nott  &  M'Cord,  194  ;  Epms  v.  Judkin$^  4  Camb.  156  ; 
OuBkam  v.  SmWi,  2  Camp.  21. 
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It  becomes,  theo,  importaot  to  inquire  how  far  the  positioo 
assumed  is  sustained  by  the  facts.  The  language  of  the  bill 
upon  that  subject  is  this :  ^^  That  on  the  23rd  day  of  March, 
1841,  within  twelve  months  from  said  sale,  your  oratrix,  Sophia 
Bacon,  learning,  for  the  first  time,  tliat  said  lot  had  been  sold  for 
taxes,  did,  on  that  day,  tender  to  said  Margaret  Conn,  the  sum  so 
paid  by  her,  and  all  charges  since  her  said  purchase,  if  any,  and 
interest  at  the  rate  of  one  hundred  per  centum  per  annum,  and 
requested  said  Margaret  Conn  to  inform  her,  if  she  had  any  other 
claim  for  taxes  or  charges  than  as  thus  above  stated,  and  to  receive 
the  same,  payment  of  which  was  then  tendered  ;  and  that,  upon 
such  receipt,  said  Margaret  Conn  would  deliver  up,  cancel,  or 
transfer  to  said  Sophia  Bacon,  and  the  other  parties  interested  in 
said  lot,  the  deed  so  acquired  from  the  tax-collector,  and  also  give 
possession  of  said  lot  90,  in  square  16.''  The  bill  goes  oo  to  say, 
that  ^^  the  said  Margaret,  not  objecting  to  the  amount  or  form  of 
said  tender,  but  admitting  the  sufficiency  thereof,  refused  to  receive 
the  money,  and  to  comply  with  the  requests  aforesaid." 

The  answer  of  Mrs.  Conn,  admits  the  offer  to  pay  the  entire 
sum  that  was  due  to  her,  but  states,  that  ''said  offer  of  Sophia 
Bacon  was  coupled  with  conditions,  set  forth  in  said  bill,  which 
this  respondent  could  not,  and   would  not,   comply  with ; "    she 
denies,    therefore,    the    legality   of  the  tender ;   and   this   is   the 
point   for  my   decision.      I   can   have  no  doubt,  that  if  the  de* 
mand  of  possession  of  the  premises  had  been  made  by  the  com* 
plainant  as  a  condition  precedent  to  the  payment  of  the  tendered 
money,  that  it  would  not  have  amounted  to  a  legal  tender.     (  Glot- 
cotv.  Day,  5  Esp.  N.  P.  C.  48  ;  Ryder  v.  Lord  Totwwenrf,  7  D. 
Si  R«  119,  cited  by  defendant's  counsel,   where  it  was  held,  that 
even  the  demand  of  the  receija,  for  the  money  tendered,  vitiated 
the  tender.)     But  I  apprehend  it  will  be  found,  upon  a  close  exam* 
ination   of  the  statements  of  the  bill  upon  that  subject,   and  the 
admissions  of  the  answer,  that  the  tender,  in  this  case,  was  a  full, 
adequate,  and  absolute  tender  of  the  money  due,  trammelled  with 
no  condition  whatever.     That  the  money  offered  was  in  amount 
equal  to  the  sum  due,  and  that  it  was  offered  within  the  proper 
period,  as  limited  by  statute,  are  facts  not  more  explicitly  stated 
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than  explicitly  admitted.  The  bill  states,  that  on  the  23d  of 
March,  the  complainant  tendered  the  sum  due.  Had  it  stopped 
there,  the  defendant  could  have  made  no  objection.  The  obnox- 
ious qualification  would  not  have  existed ;  but  the  bill  continues, 
and  states,  that  the  complainant  reqttesUd  the  defendant  to  disclose 
whether  or  not  she  had  any  other  claims  for  taxes, 'and  if  so  to 
declare  them  and  she  would  pay  them,  and  that  upon  their  receipt, 
the  defendant  would  deliver  up  h6r  tax  deed  to  be  cancelled,  and 
would  give  possession  of  the  lot  to  those  entitled  to  it.  Claiming 
the  latter,  by  virtue  of  her  supposed  right  of  dower,  she  refused 
to  deliver  the  possession,  and  rejected  the  tender,  because,  as  she 
alleges,  ike  hill  stales  it  isas  made  on  condition  she  would  transfer 
the  possession  ;  she  did  not  make  this  objection  at  the  time,  to  the 
complainant,  but  peremptorily  refused  to  receive  the  sum  offered  to 
her,  assigning  no  reason  for  it ;  or,  at  least,  if  any  was  assigned, 
it  does  not  appear  to  me,  either  from  the  bill  or  answer,  and  no 
proof  has  been  made  by  either  party  on  the  subject  of  the  tender* 
From  the  silence  of  the  defendant  on  that  point,  the  inference  is  a 
(ur,  just,  and  doubtless  true  one,  that  her  refusal  to  receive  the 
tender  was  unqualified.  Had  she  stated  her  objection  at  the  time, 
itmight,  if  it  existed  at  all,  have  been  removed.  The  object  of 
the  complainant  seems  to  have  been  to  free  the  property  from  the 
difficulty  occasioned  by  the  tax  sale,  and  her  tender  was  promptly 
made,  as  soon  as  knowledge  of  the  sale  reached  her,  and  she 
would  doubtless  have  relieved  it  from  the  alleged  obstacle,  if  the 
defendant,  as  in  good  faith  she  was  bound  to  have  done,  had  dis* 
dosed  her  objections  to  the  form  and  wording  of  the  tender,  and 
given  the  complainant  an  opportunity  to  remove  them. 

The  inclination  of  my  mind,  and  of  the  authorities,  is,  that  this 
silence  of  the  defendant,  as  to  objections  to  the  mode  of  the  tender, 
accompanied  with  a  peremptory  refusal  to  receive  the  money  of* 
fered,  would  forever  preclude  the  defendant  from  urging  at  any 
subsequent  period  any  such  objection.  It  is  not  necessary,  how- 
ever, for  me  so  to  decide  in  this  case.  From  a  careful  examina- 
tion of  the  allegations  of  the  bill,  and  an  inspection  of  the  guarded 
deniak  of  the  answer,  I  think  it  is  apparent  that  the  tender  in  this 
was  unobjectionable.      The   supposed  conditions  were   not 
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attached  to  the  tender,  and  fotmed  no  part  cf  k ;  thej  were  meie 
rtpuMi  of  the  most  reasonable  kind,  aiade  after  tbe  tender,  coibp 
plete  and  perfect  in  itself^  had  been  formally  made.  Tbe  teodcr 
and  requests  were  both  refused.  And  tbe  defondaot  cannot  now 
be  permitted  to  give  as  e  reaaoo  for  refoaing  the  teodes,  that  which 
at  tbe  time  was  not  a  condition  attached  to  it,  and  the  rdosd  to 
coraplj  with  which  was  in  keeping  with  the  rejoctkn  of  the  acoey 
tendered,  and  naturally  grew  out  of  it.  I  consider  tbb  objectioo 
to  the  relief  prayed  for  as  invalid,  and,  unless  I  find  something  is 
the  ether  objection  more  tenable,  I  diall  make  tbe  decree  aakad. 

Tbe  bill  alleges,  that  tbe  defendant  united  with  her  bosbflMi  is 
the  deed,  to  Joseph  and  others,  of  the  lOth  of  March,  1896  ^ 
the  answer  denies  the  execution  of  such  a  deed ;  and  the  ooa 
offered  in  evidence  is  dated  net  the  10th,  but  l^k^  MmreAy 
I8d6.  Tbe  variance  is  faul.  The  deed  must  be  eiduded  as 
testimony*  If  this  is  a  misuke,  or  oversight  of  counsel,  as  I  must 
suppose  it  to  be,  mad  the  fact  is  so  shown  to  me,  I  shall  grant  tlio 
comphinant  leave  to  amend,  and  insert  the  true  date  of  the  deed* 
The  deed  of  the  13th  of  March  b  properly  executed,  the  reliiK 
quisbment  of  dower  is  in  due  form,  and  if  the  deed  aUuded  to  » 
tbe  bill,  with  which  it  in  all  respects  corresponds,  except  the  datesr 
it  completely  disproves  the  denials  of  the  answer,  ODtbesobjaet 
of  tbe  defendant's  dower  interest  in  the  property.  If  the  i 
in  the  date  of  the  deed  can  be  agreed  upon  by  coonsd,  and 
rected  by  their  consent,  I  am  prepared  to  pronounce  a  decree  fisv 
the  complainant. 

It  was  said  in  argument,  that  tbe  complainant's  remedy  was  et 
law ;  this  may  be  true,  so  far  as  the  recovery  of  the  posseasioo  of 
the  property  extends  ;  with  reference  to  the  cancehnent  of  the  tax 
deed,  however,  the  case  is  clearly  one  for  equitable  cogniaanco  ; 
and  also  for  the  purpose  of  having  an  account  with 
d»  rents. 
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Wknv^ONni  l»ago<ymm<«d<f  iMiriaga^aitkinitttk  iaoaiinstaic,  tad  m  cMikI 
witJk  tiM  pvposes  as  defined  in  the  deed,  which  the  pvties  had  in  cootempUtioo  by 
the  settlement,  soch  general  language  will  be  qualified  and  restricted  by  the  definite 
lecitak  ef  the  deed. 

h  th*  «aaitiwetioo  •fdacda,  the  intc»tiM  to  be  gmtharad  ln«  the  whole  iwt^^ 
psevail,  unless  inconsistent  with  settled  rules  of  law. 

W.  (in  debt)  and  H.  (possessed  of  large  property)  being  aboat  to  marry,  by  deed  of  set- 
ikaeBlybtfaa  the  marriage,  tmmj  to  a  truttee  ibr  H.'8  asfe  omf  s^orote  sue,  oA  her 
pnpertyt  ami  the  imien$ttUic(me,QMiproceedM  thereof,  outiua^  I.  For  theoaeef  W. 
and  H.,Jifr  their  natural  Uvety  subject  to  disposal  by  H.,  by  will.  2.  That  H.  sboold 
hafv,  dnnng  her  life,  iuH  eoatroi  oter  the  property,  and  that  it  should  not  be  subject  to 
W.%deliU«r  his  control.  9.  That  the  trvtee  inight  aell  w^m  reqaestod ;  Adtf,  that 
W.,  oa  the  death  of  H.,  bad  no  right  an  the  property  thas  Qoareyed,  or  to  a  participatioQ 
in  the  proceeds,  income,  or  profiu  of  it. 

W.,abaiittonairy  H.,  deokica  bydeed  hbtBtentMNi  toaecnntoH.  the  sepaiato  «ae 
aid  diapMal  of  the  property  oMiveyed  by  the  deed,  and  also  the  income  and  prafiu  e£ 
it ;  hdd^  that  W,  is  estopped  by  the  recitab  of  the  deed,  to  set  op  a  claim  either  to  the 
ptoftity  or  the  profits  thereof. 

The  conplainant's  right  to  a  recovery  in  this  case  turned  entirely 
upon  iSm  construction  of  the  marriage  contract  between  himself  and 
his  wife. 

The  MIowtng  are  such  portions  of  the  deed  as  it  is  deemed 
neoesaary  to  publish : 

**  Thb  indentnre  of  three  parts,  made  this  tenth  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-* 
six,  between  Benjamin  Williams  of  the  county  of  Madison  and 
(State  of  Mississippi,  of  the  first  part ;  and  Jane  Hc^gatt  of  the 
county  of  Adams,  and  State  aforesaid,  of  the  second  part ;  and  F. 
L.  Chibome  of  the  county  of  Adams,  and  State  aforesaid,  trustee 
as  hereinafter  mentioned,  of  the  third  part :  whereas,  a  marriage 
is  intended  to  be  bad  and  solemnised  between  the  said  Benjamin 
Williams  and  the  said  Jane  Hoggatt,  and  it  is  their  intention  to  as- 
sign and  secure  to  the  separate  use  and  disposal  of  the  said  Jane 
Hoggatt,  all  and  every  part  and  portion  of  her  real  and  personal 
property,  of  what  kind  soever,  and  thereby  not  only  to  make  a  car* 
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tain,  liberal,  and  sure  provision  for  her  support  and  maintenance, 
but  ako  to  secure  to  her  own  separate  use  and  disposal  all  her  real 
and  personal  property  aforesaid ;  and  whereas,  her  property,  real 
and  personal,  does  and  will  consist  in  such  sums  of  money  and  other 
personal  property,  and  of  such  real  property,  as  she,  the  said  Jane 
Hoggatt,  does  now  possess,  and  of  such  property  as  she  may  here- 
after obtain  by  purchase,  descent,  devise,  gift,  or  otherwise ;  and 
whereas,  it  is  agreed  by  and  between  the  said  Benjamin  Williams, 
and  the  said  Jane  Hoggatt  his  intended  wife,  that  all  her  said  prop* 
erty  that  she  now  does  possess,  or  may  hereafter  in  due  course  of 
law  become  entitled  to,  shall  be  assigned  to  the  said  F.  L.  Clai- 
borne, trustee  as  aforenamed,  to  hold  upon  such  trusts  as  are  here* 
inafter  named,  mentioned,  and  provided  respecting  the  same. 

^'Now  THIS  iiiDENTURE  WITNESSETH,  that  the  Said  Benjamin 
Williams,  and  Jane  Hoggatt  his  intended  wife,  for  and  in  considera- 
tion of  the  said  intended  marriage  and  of  the  trust  hereinafter  men- 
tioned, and  of  five  dollars  to  the  said  Williams,  in  hand  paid  (the 
receipt  of  which  is  acknowledged),  have  granted,  bargained,  sold, 
delFvered,  and  assigned,  and  do  hereby,  Jlic.,  unto  the  said  party 
of  the  third  part,  all  the  estate,  right,  title,  interest,  claim,  and  de- 
mand whatsoever,  of  the  said  Jane  Hoggatt,  of,  in,  and  to  all  the 
lands,  tenements,  and  premises  whatsoever,  which  she  noay  now 
possess,  or  hereafter  may  possess  and  hold  by  gift,  devise,  or  de* 
scent,  or  in  any  manner  whatever ;  and  also  all  sums  of  money, 
goods,  chattels,  rights,  credits,  or  personal  property  of  any  descrip- 
tion whatever,  which  she  either  now  possesses,  or  to  which  she  may 
be  hereafter  entitled  in  any  manner  whatsoever  ;  to  have  and  io  hoUj 
&c.,  upon  the  following  trusts,  to  wit : 

^'  Fir$t.  That  the  said  trustee  or  his  successors  shall  hold  the 
said  property,  real  and  personal,  to  the  use,  benefit,  and  behoof  of 
the  said  Benjamin  Williams  and  Jane  Hoggatt,  for  and  during  the 
term  of  their  natural  lives,  and,  after  their  death,  to  the  use  of  the 
heirs  of  the  body  of  the  said  Jane  Hoggatt,  by  the  said  Benjamin 
Williams  to  be  begotten  ;  and,  in  default  of  such  heirs,  then  to  the 
right  heirs  of  the  said  Jane  Hoggatt ;  subject,  nevertheless,  to  such 
last  will  and  testament  of  the  said  Jane  Hoggatt,  hereinafter  pro- 
vided for  and  mentioned. 
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^^  Secondly.  And  upon  the  further  trust  and  confidence,  that 
during  the  lifetime  of  the  said  Jane  Ho^att,  she  shall  at  all  times 
have  the  full  and  complete  control  of  her  said  property,  real  and 
personal,  as  aforementioned,  and  that  the  said  Benjamin  Williams 
shall  not  intermeddle  therewith  ;  and  that  the  same  or  any  part 
thereof  shall  not  be  liable  to  his  control,  debts,  or  disposal,  and 
under  the  control  of  the  said  Jane  Hoggatt,  or  of  the  said  trustee, 
under  her  direction. 

*^  Thirdly.  And  upon  the  further  trust  and  confidence,  that  the 
said  trustee  or  his  successor,  &c.,  shall  and  wiU,  upon  the  reasona- 
ble request  of  the  said  Benjamin  Williams  and  Jane  Hoggatt,  and 
at  the  wish  of  the  said  Jane  Hoggatt,  in  writing,  under  her  hand 
and  seal,  and 'duly  acknowleged,  bargain,  sell,  Slc.^  unto  such  per- 
son, &c.,  as  the  said  Benjamin  and  Jane  may  appoint,  all  or  any  of 
the  said  real  and  personal  estate,  &c. 

'^  And  the  said  Benjamin  Williams,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  doth  covenant  and  agree  to  and  with  the 
said  F.  L.  Claiborne,  JIlc,  that  the  property,  real  and  personal,  as- 
sigoed  as  aforesaid,  and  the  interest,  and  income,  and  proceeds 
thereof,  in  all  respects  whatever,  shall  be  for  the  sole  and  separate 
use,  benefit,  and  disposal  of  the  said  Jane  Hoggatt,  the  said  mar- 
riage notwithstanding ;  and  that  the  same  shall  not  be  subject  to  the 
control,  direction,  or  disposition  of  the  said  Benjamin  Williams,  or 
liable  for  bis  debts." 

By  the  other  provisions  of  the  deed,  it  was  stipulated,  that  Jane 
Hoggatt  might  receive  and  dispose  of  any  part  of  the  property,  as 
abe  desired,  during  the  coverture,  in  any  manner  she  might  choose : 
that  if  she  survived  her  husband,  or  if  a  divorce  a  vincuh  matrix 
momiiy  took  place,  all  the  undisposed  of  effects  in  the  bands  of  the 
trustee  should  ^^  be  at  her  entire,  separate,  and  sole  disposal  and 
control" :  that  she  might,  by  her  last  will  and  testament,  dispose  of 
all  the  property,  real  and  personal,  with  the  interest,  income,  and 
proceeds,  according  to  her  pleasure. 

The  trustee  by  the  deed  accepted  tbe  trusts,  and  covenanted  to 
account  ^*  from  time  to  time  with  the  said  Benjamin  Williams  and 
JiuM  Hoggatt,"  &c.,  and  also  not  to  waste  the  trust  property. 
It  was  further  stipulated,  in  the  conclusion  of  tbe  deed,  that  if 
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che  trustee  died,  resigDed,  or  refused  to  ect,  die  Probete  Court  of 
Adtms  couo^  should  appoint  a  successor. 

AH  of  the  other  facts  necessary  ((x  a  full  uDderstandkig  of  this 
case  are  embraced  in  the  Chancellor's  opinion. 

He/mit^  for  the  demurrer. 

Has  the  complainant  anj  bterest,  after  the  death  of  Mrs.  Wil* 
liams,  in  the  property  embraced  in  the  marriage  settlement  ?  Wb«t  is 
the  rule  of  construction  in  such  cases  ?  The  context  is  die  crite- 
rion of  interpretation  to  the  intent  of  the  party.  1  Mass.  219 ; 
2  ib.  56  ;  4  ib.  135 ;  12  John.  Ca.  398. 

The  deed  of  settlement  recites  that  it  was  to  secure  the  estate  lo  the 
sole  and  separate  use  of  Mrs.  Williams,  which  must  control  the  coo* 
Btrucdon  of  the  whole  deed.   22  vol.  Law  Lib.  76  ;  1  Yates,  225. 

Jenntnf  5,  for  complainant. 

The  demurrer  must  be  OFerruled.  The  deed  creates  an  tHmU 
tail^  which  our  statute  converts  into  an  estate  m  fe^  timpky  in  the 
first  taker.  Williams  has,  accordin^y,  a  vested  absolute  estmle. 
The  Court  will  not  apply  the  lax  rules  of  construction  applying  to  a 
wiU^  to  a  deed.     1  Vernon,  343. 

The  first  clause  in  a  dted^  and  the  last  in  a  vMl^  prevail  wba« 
there  are  repugnant  clauses.     Noys's  Maxims,  34  ;  2  Bl.  182. 

The  demurrer  can  only  prevail  by  holding  the  firtt  clause  v^U, 
as  being  repugnant.  To  divest  the  husband  of  his  mBuriUU  rights 
over  the  property  of  the  wife,  there  must  be  clear  and  explicit  lan- 
guage indioiitiag  such  intention.  The  true  construction,  in  order  to 
make  the  wfaola  insurument  stand,  is,  that  the  husband  was  to  take 
one  half  and  the  wife  the  other. 

WU^eheU^r^  for  complainant. 

Tlie  whole  of  the  property,  real  and  personal,  b  conveyed  to 
Claiborne,  to  have  and  to  hold  ^  to  the  use  of  Benjamin  and  Jane 
Williams,  for  their  natural  lives,  and  after  their  deaths,  to  the  heirs 
of  their  bodies. 

This  cr^t^s  a  fee  tail  in  the  usee,  which,  under  the  statute  of 
Mlfsissippi,  immediateiy  executed  in  diem  a  fee  simple,  in  joint- 
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t0Binc]r-  The  liroitttioa  b  definilt  of  sucb  bein  of  their  boifies,  to 
the  heirs  of  Jane  Hoggatt^  is  void. 

The  fimbev  trusts^  are, 

!•  To  secure  the  wife  the  fuU  and  complete  control  of  her  pvop* 
ertj  aforesaid,  so  that  it  sbodd  not  be  subject  to  the  debts,  disposal, 
or  iDtermeddliDg  of  her  husband,  but  be  imder  her  contkrol^  or  the 
eoBtrol  of  the  t^ostees,  subject  to  her  direction. 

2.  That  at  the  reasonable  request  of  bodi  hosband  aad  wifey  tb« 
tTMstees  should  sell  and  convey  all  or  any  portion  of  said  proper^, 
lo  such  peison,  and  for  such  consideraition,  as  tbey  should  appoint. 

Goocfumte.  -^  Williams,  the  hoeband,  covenants  with  the  trustee, 
ibat  the  property  assigned  as  aforesaid,  and  the  interest,  inconie,  and 
proceeds,  shall  be  for  the  sole  and  separate  use,  benefk,  and  dispo^ 
sal  of  his  wife,  and  not  8iib}eot  to  his  control  .or  disposition,  nor 
liable  to  his  debts. 

2*  Abo,  covenants  wkh  her  (a  void  covenant,  as  to  his  interest 
in  the  joint  tenancy),  that  she  pa»f  demand  and  receive  atiy  part  of 
and  property  of  its  proceeds,  and  dispose  thereof,  as  she  pleases, 
and  her  tmstee  may  deliver  or  transfer  to  her  any  part  of  said  estate 
or  its  income,  when  she  may  choose  to  withdraw  frMi  said  trust, 
and  her  receipt  shall  be  a  dieefaar]^  of  the  trustee^  This,  like  the 
IbnBer,  must  be  limited  to  her  interest  in  the  joint-tenancy  ;  if  eit-' 
tended  to  his  interest,  it  is  void* 

3.  That  if  skt  survives  her  husband,  or  upon  divorce  a  vinculo^ 
abe  should  have  the  entire  and  sole  disposal  and  control  of  soeb 
property  aforesaid,  as  shall  Dsmaia  in  trustee's  hand^,  and  trustee 
nay  transfer  and  deliver  the  same  to  her. 

Claiborne  oovenmtt  to  perform  the  trusts,  atid  to  acee^nt  to  and 
with  both  Williams  and  his  wife,  for  all  receipts,  acting,  and  doings, 
aod  to  manage  for  the  benefit  of  idl  parties  concerned  in  interest. 

These  covenanti  show  that  the  former  covenants  relate  only  to* 
her  mtensst  in  the  joiot^'lettattc^^ 

It  is  a  marriage  contract,  and  on  good  Mnaidertftien,  vis.  but  for 
the  marriage  oootraot,  he:  would  have  becMme*  owner  of  sdl  the  per^ 
sooal  property,  apou  the  mamage^ 

The  construction,  therefore,  must  be  in  his  favor,  as  it  is  a  eth* 
tnactta  Avast  him  of  aBmaerect  which  tfayhwrwoaldgiWr 


360         SUPERIOR  COURT  OF  CHANCERY. 

WUliamt «.  Claiboroe,  et  al. 

1.  Indepeodent  of  our  statute  destroying  survivorship,  an  estate 
in  joiut-teoancy  being  created,  and  vested  in  the  husband  and  wife 
in  fee  simple,  and  taking  effect  upon  the  marriage,  Wiiliaais  would 
be  entided  to  the  whole  by  survivorship.  How.  and  Hutch.  348, 
sec.  24  ;  357,  sec.  59  ;  Noys's  Maxims,  34  ;  Littleton,  sec.  665  ; 
Co.  Litt.  187  ;  2  Blackstone,  182. 

Husband  and  wife  being  seised  per  taui  only,  and  not  per  my  el 
per  toiUj  it  might  be  contended,  that  our  statute  in  relation  to  sur- 
vivorship does  not  apply,  and  that  Williams  takes  the  whole  by  soi^ 
vivorship.  But  as  that  would  be  inconsistent  with  the  iotentioo  of 
the  whole  instrument  merely  to  abridge  the  marital  righu  of  the  hus- 
band, and  give  the  wife  a  separate  property,  we  do  not  contend  that 
the  doctrine  of  survivorship  applies. 

2.  The  only  construction  which  can  be  put  upon  the  whole  in- 
strument, so  as  to  effect  its  general  intention,  and  give  effect  to  all 
the  clauses  of  the  contract,  is,  that  in  the  joint-tenancy  created,  the 
wife  has  a  separate  and  sole  interest  in  one  half  the  property,  which 
can  neither  be  alienated,  controlled,  nor  the  profits  received  by  the 
husband,  or  be  subjected  to  his  debts;  and  that,  as  to  the  other  half, 
it  belonged  solely  to  the  husband. 

Unless  this  construction  be  adopted,  some  of  the  clauses  of  the 
contract  must  yield  to  others,  and  in  that  event  every  clause,  sub- 
sequent to  that  which  conveys  the  property  for  the  use  of  the  hus- 
band and  wife  and  the  heirs  of  their  b^dy,  must  be  controlled  by 
that  clause,  and  if  repugnant  to  it,  or  so  far  as  repugnant  to  it,  are 
void.     How.  and  Hutch.  349,  sec.  29. 

'^  The  conveyance  must  very  clearly  indicate  that  the  property  is 
to  be  for  the  separate  use  of  the  wife,  otherwise  the  marital  right 
attaches";  and  ^'  courts  of  equity  will  not  deprive  the  husband  of 
his  wife^s  property,  to  which  he  is  by  law  entitled,  unless  the  ioteo- 
tion  be  clear  that  he  was  not  to  derive  any  benefit  from  it. "  5  Ve- 
sey,  516  ;  2  Roper  on  Property,  163  ;  4  Desaus.  456  ;  1  Yates, 
432  ;  22  vol.  Law  Library,  76  ;  3  Vesey,  166. 

The  rules  of  interpretation  of  deeds  and  conveyances  are  the 
same  in  equity  as  at  law.  3  Blackstone,  Com.  434  ;  2  Burrow, 
1108. 

If  there  be  two  clauses  in  a  deed  repugoaot  the  one  to  the  other. 
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tbe  first  is  to  be  taken,  the  last  rejected.     Shepherd's  Touchstone, 
86 ;  Bacon's  Abridgment,  Title  Orant. 

Tbe  rule,  as  extracted  from  the  books  generally,  and  upon  prin- 
ciple, is;  that  the  general  intention,  to  be  collected  from  the  face  of 
tbe  whole  instrument,  shall  be  carried  into  effect  so  far  as  it  can  be 
done  by  reconciling  all  tbe  clauses  to  each  other,  consistent  with 
the  interpretation  of  the  law  upon  each  and  all  the  clauses.  If 
clauses  are  dear  and  unambiguous,  and  admit  of  but  one  interpre- 
tation, and  cannot  be  reconciled  with  each  other,  then  all  condi- 
tions, powers,  limitations  of  power,  and  trusts,  repugnant  to  and 
inconsistent  with  the  estate  created,  are  so  far  void  as  they  are  re- 
pugnant. 

Either  an  estate  in  fee  simple  was  vested  in  the  husband  and 
wi/e,  as  an  estate  in  equity,  or  an  estate  for  their  natural  lives,  after 
their  deaths  remainder  to  the  heirs  of  their  body,  as  purchasers. 

It  IS  immaterial  on  the  demurrer  what  estate  is  given  him,  and  the 
determination  of  what  estate  will  arise  at  the  hearing.  If  he  has  any 
estate,  he  has  a  right  to  some  relief,  upon  the  allegations  of  the  bill 
and  supplemental  bill* 

As  a  general  rule,  courts  of  equity,  in  regard  to  trust  estates, 
adopt  the  rules  of  law,  which  are  applicable  to  legal  estates.  4 
Paige,  362* 

It  is  said  to  be  a  rule  in  chancery,  that  if  lands  are  vested  in 
trustees  b  fee  simple,  for  one  and  the  heirs  of  his  body,  with  re- 
mainder over,  the  trustees  are  not  to  convey  in  fee  simple,  but  in 
iee  tail.     1  Saunders  on  Uses  and  Trusts,  350. 

If  a  statute  were  passed,  like  that  of  New  York,  converting  the 
estate  of  ee$tui  que  trusU  into  legal  estates,  this  would  be  construed 
a  fee  tail.     Shelly's  case,  in  Coke,  and  Fearne  on  Remainders. 

Jlfof^gamery  and  Bwfd^  for  defendants. 

The  first  general  rule  of  construction,  applicable  to  marriage 
agreements,  &c.  is,  that  the  intention  of  the  parties  shall  prevail, 
when  it  can  be  ascertained  by  a  careftd  examination  of  the  whole 
instrument.  And  all  parts  of  the  instrument  shall  be  so  construed, 
that  the  whole  shall  stand  together,  if  possible.    3  Cranch,  335  ; 
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1  Mass.  Rep.  219  ;  2  Mass.  R.  66  ;  3  Johns.  Rep.  388 ;  4  Mass. 
R.  136. 

It  is  conceded  that  Jane  Hoggatt  took  an  estate  tail  in  die  use 
according  to  the  first  use  declared,  but  it  is  not  pereeired  what  ad« 
vantage  Williams  can  have  from  that  estate.  The  same  declaration 
clearly  gives  him  but  a  life-estate,  and  that  subject  to  a  power  of 
appointment  in  Jane. 

It  is  not  material  that  the  power  ckf  appointment  is  a  mere  cove^ 
nant,  because  covenants,  entered  into  before  marriage,  will  be  en- 
forced b  equity  ;  and  a  covenant  to  permit  an  appointment,  aed  to 
carry  into  effect  such  appointment,  is  sufficient  authority  to  a  wife  to 
bequeath  her  separate  estate.     1  Yates,  225,  226. 

Where  lands  are  devised  for  the  separate  use  of  the  wife,  it  will 
be  held  that  the  use  is  not  executed.  Clancy  on  Married  Women, 
256. 

CHANOCttoR.  In  November,  1836,  the  complainant,  Benja- 
min Williams,  being  about  to  consunmiate  a  marriage  with  Jane 
Hoggatt,  they  mutually  united  in  a  deed  of  marriage  settlement ;  in 
which  it  is  declared  to  be  their  ^^  intention"  not  only  to  secure  to 
her  a  liberal  and  sure  support,  but  also  to  secure  to  her  the  *'  $epth 
rate  u$€  and  disposal  of  all  the  property,  of  whatsoever  kind,  which 
she  then  held,  or  might  thereafter  acquire,  ^^  by  purchase,  descent, 
gift,  or  otherwise.'^  The  deed  then  conveys  all  her  property,  of 
every  character,  to  F.  L.  Claiborne,  in  trust :  1.  For  the  use  of 
the  complainant  and  the  said  Jane,  dinring  their  natural  lives,  with  a 
limitation  over  tp  the  heirs  of  their  body  ;  subject,  however,  to  be 
disposed  of  by  ber>  by  kst  wtU  and  testament.  2.  That  the  snd 
Jane  was  to  have  fuU  and  complete  control  over  the  property  so 
conveyed,  during  her  life,  and  that  the  same  should  not  be  liable  to 
Williams's  debts,  nor  subject  to  his  control  or  disposal.  3.  That 
the  trustee  would  sell  any  portion  of  the  property,  which  the  other 
parties  might  direct  and  request.  It  appears^  that  the  contempkt* 
ed  marriage  was  consummated  the  next  day  after  the  execution  of 
die  deed  i  and  that,  after  having  lived  together  a  few  nnoDths,  a 
separatioQ  took  place.  In  February^  1838»  the  conqpUnant  filed 
his  original  bill,  against  the  trustee  m  the  claed,  praying  a  decree 
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agftiDft  Um  for  one  b«lf  of  the  annual  pro6ts  accruiof;  from  the 
eslate  ambraced  in  the  deed»  .  Mrs*  Williams  died  some  lime 
Wiemarda,  having  disposed  of  all  her  separate  property  bjr  her  last 
will  aad  teaUuiem.  The  oomplaiQaBt  theo  filed  a  bill  of  revivor 
«iid  auppleiDeBt,  making  the  legatees  and  executors  under  the  will 
paniea  defendant.  These  new  parties,  between  whom  and  die 
complainant  the  controversj  is  now  exclusiveijr  confinedi  have  demurs 
ted  generalily  to  the  bill ;  and  insist,  that  upon  t  just  construction 
«f  the  deed  of  aetdameDt,  the  complaiaaot  has  no  right  whatsoever, 
either  to  the  property  there  conveyed,  or  to  the  proceeds,  rente,  or 
profiu  thereof.  The  case  must  turn  upon  the  construcdon  of  the 
deed.  The  whole  difficulty  arises  out  of  the  trust  first  declared, 
ID  wit :  that  the'propeny  should  be  held  for  the  use  and  benefit  of 
WiiliaBis  and  his  wiiie,  during  their  natural  lives.  This  provision 
introduces  some  obscurity,  and  difficulty  of  construction ;  because  its 
terms  are  not  readily  reconcilable  with  those  which  both  precede 
and  follow  it«  It  is  impossible  to  make  this  provision  harmonize 
with  the  other  portions  of  the  deed,  except  by  limiting  aad  re^ 
etrictiag  its  language^  so  as  to  make  it  conform  to  the  purpoees  and 
inteotions,  which  the  parties  had  in  view,  by  the  execution  of  the 
instrument*  What  those  purposes  were  is  distinctly  pointed  out 
by  the  bill  itself,  which  informs  us  that  the  complainant,  being  in 
debt,  and  being  about  to  marry  a  lady  with  large  estate,  he  execute* 
ed  the  deed  in  question,  in  order  that  her  property  might  not  be 
subjected  to  the  payment  of  his  debts,  and  that  she  might  hold  it 
ibr  her  separate  use,  and  at  b^  separate  disposal.  But  this  object 
could  not  be  accoraplisbed,  if,  as  is  now  contended,  one  half  the 
nnnual  income  of  the  estate  is  reserved  to  his  use ;  because,  to 
that  extent  her  property  wenM  hav  Uen  subjected  to  ihe  payment 
of  his  debts.  The  recital  in  the  deed  also  shows,  that  the  chief 
object  was  the  relinquishment,  on  the  part  of  WiUiams,  of  all 
ckira  to  her  property,  which  would  otherwise  have  attached  bf 
virtue  of  the  marriage.  It  is,  therefore,  in  the  oature  and  char* 
ncter  of  a  deed  of  release.  And  I  uaderstatnd  it  to  be  a  settled 
rale  of  oonsiruclion,  of  deeds  of  that  character^  that  where  th^e 
is  n  particular  recital,  defining  the  purposes  which  the  partieii  have 
in  OQttlettpbtioni  any  gttieral  laigiMiiB  whiofa  my.  foHow^iMooaial* 
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ent  with  the  pturposes  thus  declared,  wiU  be  qtiaKGed  and  restrict- 
ed by  the  recital.     Cole  v.  Oibbs^  I  Ves.  sen.  507  ;  M^ItUyre  r. 
WiUiatmonj  i  Edw.  Cb.  R.  33 ;  Jackson  v.  SUtckkousoj  I  Cow. 
R.   1 12  ;  Woods  v.  Jfaskua  Manuf.  Co,  ;  5  New  Hampshire 
Rep.  467.     This  latter  case  extends  this  rule  of  construction  to 
deeds  of  every  description.     I  take  it  that  in  this,  as  in  every  other 
description  of  deed  or  instrument,  the  construction  must  follow  the 
intention  to  be  collected  from  the  whole  instrument ;  and  that  when 
thus  ascertained,  it  must  prevail  over  everything  eke,  if  it  be  not 
inconsistent  with  setded  rules  of  law.     In  the  case  of  JUT  Gtdre  v. 
Seulh/j  1   Beatty's  Rep.  378,  it  is  said  that  equity  exercises  a 
power  to  modify  and  control  the  ordinary  sense  of  language  used  in 
marriage  articles,  so  as  to  give  effect  to  the  real  intention,  accord- 
ing to  the  context  of  the  articles.     But  the  provisitm  under  which 
Williams  claims,  is  not  only  inconsistent  with  the  general  purpose 
of  the  instrument,  as  disclosed  by  the  recital  thereof,  and  as  avow- 
ed by  the  bill,  but  is  equally  at  variance  with  the  other  trusts  and 
covenants,  which  immediately  foUow  it.     The  next  succeeding 
trust  declares,  that  she  was  to  have  full  and  complete  control  over 
the  property  thereby  conveyed,  during  her  natural  life  ;  and  that  it 
was  not  to  be  liable  to  the  debts  of  Williams,  nor  subject  to  his  con- 
trol  or  disposal.     But  this  provision  must  entirely  fail,  if  the  first 
is  permitted  to  stand  ;  because,  in  that  event,  one  half  the  income 
and  profits  of  the  estate  would  be  both  liable  to  his  debts  and  sub- 
ject to  his  disposal.     If,  however,  any  doubt  could  arise  as  to  the 
intention  of  excluding  Williams  from  any  interest  in  the  income  or 
profits  of  the  estate,  that  doubt  is  removed  by  bis  own  explicit 
covenant  in  the  deed,  by  which  he  stipulates,  that  all  her  property 
of  every  description,  ^^  and  the  interest^  income^  and  proceeds 
thereof ^^^  shall  be  held  for  her  ^^  sole  and  separate  ute,  benefit,  and 
disposalf^^  not  subject  to  his  ^<  direction,  control,  or  dispositioD." 
He  then  further  covenants,  that  she  might,  at  any  time  during  the 
coverture,  by  her  simple  order,  withdraw  any  portion  of  the  prop* 
erty,  real  or  personal,  or  the  "  interest,  income,  or  proceeds  there* 
of,"  from  the  hands  of  the  trustee,  and  dispose  of  the  same  at  her 
pleasure.    This  is  utterly  inconsistent  with  the  notion  of  any  right 
in  Williams  over  property,  which  the  wife  waa  thus  left  free  to 
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hdd  aod  dispose  of,  at  ber  will  and  pleasure,  without  bis  permis- 
sion or  sanction.  Here,  then,  we  bare  the  recital  in  the  deed  ;  the 
avowal  in  the  bill,  and  the  covenants  of  Williams,  all  concurring  to 
show,  that  the  intention  upon  which  the  parties  treated,  concluded, 
and  acted,  was  to  exclude  him,  not  only  from  any  right  in  the 
property  itself;  but  from  any  participation  in  the  proceeds,  income, 
or  profits  thereof.  Guided  by  the  intention  of  the  parties  as  thus 
'  elicited,  I  find  it  impossible  to  give  efiect  to  that  part  of  the 
deed  upon  which  the  bill  proceeds,  without  violating  the  leading 
purpose  for  which  the  settlement  was  made  ;  and  a  settled  rule  of 
CQOstniction  requires,  that  the  intent  of  the  parties  shall,  if  possi« 
ble,  be  carried  into  efiect,  rather  than  the  whole  instrument  should 
fail.  But  apart  from  what  appears  to  be  the  general  intention  of 
the  deed,  I  think  that  Williams  is  clearly  precluded  from  setting 
up  any  interest  under  it,  upon  the  principles  of  an  estoppel.  1  • 
First,  be  is  estopped  by  the  recital  in  the  deed,  which  declares  its 
purpose  to  be,  to  secure  the  property  to  the  separate  use  and  dis- 
posal of  bis  intended  wife.  It  is  clear,  that  separate  property 
carries  with  it  a  separate  right  to  the  income  and  profits  thereof. 
The  recitals  of  a  deed  are  always  evidence  against  the  party  mak- 
ing tbero,  and  he  is  estopped  to  deny  their  truth,  or  do  any  other 
set,  inconsistent  therewith.     9  Wend.  209. 

2.  But  be  is  doubly  estopped  by  his  covenants,  in  which  he 
secures  to  the  sole  and  separate  use  and  benefit  of  his  wife,  those 
veiy  tficofnet  and  profits^  which  he  now  seeks  to  recover.  I  can- 
not  decree  to  a  party  that  which,  by  his  express  and  voluntary 
covenant,  be  has  renounced  all  claim  to.  I  am  then  of  opinion,  that 
the  demurrer  must  be  sustained,  and  the  bill  dismissed,  at  the  costs 
of  the  complainant.    Let  a  decree  be  prepared  accordingly. 
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WhITWELL  CkAFT  v.  ChAELAS  K.  BirLLAftD. 

C*  ODOTcytd  two  aagnei  to  B.,  by  a  bill  of  tala,  absDhite  and  vnooodkiooal  apon  iti 
£ice  {  held,  that  it  was  oompetent  for  C.  to  prore  by  p>rol|  that  the  bill  of  sale  was  in- 
tended as  a  mere  niort^ge  to  secure  B.  a  sain  of  money. 

The  only  relkf  a  ooot  of  equity  can  grant  a  mongagar  npoA  his  aortgaga,  is  Co  tBtm 
him  to  redeem  his  mortgaged  property,  upon  a  bill  properly  shaped  for  that  psrpose. 

C.  filed  his  bill  against  B.,  afleging  that  B.  had  obtained  a  judgment  at  law  apoa  a  note, 
to  aeeuM  the  payment  of  whieh,  he  had  oonteyed  B.  two  negraea,  icfetriBg  ttet  E.  hid 
JMea  in  possession  of  one  eter  sines  the  sale,  and  prap  lor  an  acooant  of  his  hissi  sad 
of  his  value,  and  for  an  injooction  against  the  judgment  at  law ;  hdd,  that  upon  soeh 
a  bill  the  injunction  conld  not  be  retained. 

A  aongagor  has  no  right  to  fores  the  mortgagea  to  lake  thi  praperty  at  aft  assosssd 
Talue,  and  cannot  call  for  an  account  upon  any  such  principle. 

A  mortgagee,  who  sells  a  portion  of  the  mortgaged  property,  must  acconnt  fat  the  valae 
of  the  property  soldi  and  if  alatesi  lor  their  hire. 

The  bill  states,  that  on  the  26th  day  of  November,  A.  D. 
1830,  the  compiainaDt  became  indebted  to  the  defendant  in  the  warn 
of  nine  hundred  and  seventy-nine  dollars  ;  for  which  he  executed 
two  notes,  one  for  four  hundred  and  eightj-three  dollars  and  niaetj- 
eight  cents,  and  the  other  for  four  hundred  and  ninety-five  dollan 
and  sixty-five  cents.  And  at  the  same  time  he  executed  to  the 
defendant  a  bill  of  sale  for  two  negroes,  named  Henry  and  Cfaarlesi 
worth  fifteen  hundred  dollars  ;  which  bill  of  sale,  according  to  the 
complainant's  recollection,  expressed,  that  in  case  the  notes  were 
paid  at  maturity,  the  bill  of  sale  was  to  be  cancelled  and  destroyed^ 
or  in  case  of  failure,  that  the  negroes  were  to  be  the  absolute  propeity 
of  the  defendant ;  that,  in  accordance  with  that  agreement,  be  de- 
livered one  of  the  negroes  into  the  possession  of  the  defendant, 
who  has  had  him  ever  since,  and  still  has  him  in  possession  ;  that 
the  notes  were  not  paid  at  maturity,  suit  was  brought  upon  them, 
to  the  fall  term  of  the  Circuit  Court  of  Carrington  county,  for  the 
year  1832,  and  judgment  had  thereon  in  the  year  1834,  for  twelve 
hundred  and  seven  dollars  and  eighty-four  cents  and  costs. 

7he  complainant  alleged,  that  he  employed  counsel  to  defend 
the  suit  at  law,  who  filed  pleas  to  the  action,  but  afterwards  witb> 


DECEMBER  TERM,  184&  887 

Cnft  9.  Bnllwd. 

drew  them,  iufcwmiog  him  that  bis  defenee  existed  in  equity  ;  that 
being  about  to  prosecute  bis  suit  in  cbaneery,  tbe  agent  and  attor- 
ney of  tbe  defendant  proposed  to  the  attorney  in  the  suit  at  law  of 
tbe  comfdainant,  that  if  he  would  pay  five  hundred  dollars  of  the 
judgment,  and  relinquish  his  equitable  defence,  they  would  compro- 
mise tbe  suit,  and  put  an  end  to  the  litigation  ;  that  this  fiv6  hundred 
doltars  and  tbe  negro  boy,  were  to  be  taken  by  tbe  defendant  in  fuU 
satisfactioB  and  payment  of  the  notes  and  judgment,  to  which 
arrangement  tbe  eomplainant  assented.  That  the  defendant  has 
bad  the  hire  of  the  negro  for  twelve  years,  and  that  his  hire,  during 
^t  period,  was  worth  fourteen  hundred  dollars,  and  that  the  negro 
himself  was  worth  one  thousand  dollars,  and  that  if  an  account 
was  taken,  the  defendant  would  be  indebted  ^o  him  ;  that  soon 
afcor  tbe  compromise,  to  tbe  astonishment  of  the  complainant, 
execution  was  issued  upon  the  judgment,  which,  upon  application 
to  the  attorney  at  law  of  the  defendant,  was  stayed  in  writing  ;  that 
afterwards,  still  another  execution  was  sued  out  upon  the  judgment, 
which  be  employed  counsel  to  enjoin,  who  filed  a  bill  for  that  pur- 
pose, obtained  the  injunction,  but  omitted  to  prosecute  tbe  suit, 
whereby  tbe  bill  was  dismissed  ;  but  that  tbe  attorney  employed 
by  him  falsely  infcMrmed  him  that  the  injunction  bad  been  perpet- 


Tbat  be  had  paid  the  defendant  one  hundred  and  twenty-five  dollars, 

wad  that  some  of  tbe  articles  for  which  tbe  original  notes  were 

given  had  never  been  received  by  him,  of  tbe  value  of  twenty^four 

doOers  ;  that  the  bill  of  sale,  above  spoken  of,  was  given  as  a 

more  seeurity  for  the  notes  ;  that  an  execution  upon  this  judgment 

was  now  h  the  bands  of  tbe  sheriff  of  Smith  county,  who  was 

seeking  to  enforce  it:   the  bill,  therefore,   prayed,   that  Bullard 

Boi^  be  made  a  defendant ;  that  an  injunction  might  be  granted, 

undl  the  bill  could  be  heard;  that  an  account  might  be  taken  of  the 

Talne  of  tbe  hey^  and  of  his  hire,  and  the  interest  therecm ;  and  of 

die  articles  which  had  never  come  to  hand,  for  which  tbe  original 

soles  were  given,  and  the  one  hundred  and  twenty-five  dollars;  and 

tbat  a  decree  aceordingiy  might  be  given,  perpetuating  the  injuoc* 

lioii,  and  aueh  other  and  farther  or  diflferent  re^ef  be  given,  ai^  in 

equity  would  be  just. 
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UpoD  this  bill,  the  Chancellor  granted  an  injunction. 

The  defendant  in  April,  1843,  answered  the  bill. 

He  admitted  the  indebtedness  of  the  complainant  to  bim,  as 
alleged  in  the  bill,  but  states,  that  he  executed  two  bills  of  sale, 
instead  of  one ;  and  denies  that  the  two  negroes,  respectively  sold 
by  the  separate  bills  of  sales,  were  worth  fifteen  hundred  d<dlars  ; 
but  states,  that  they  were  estimated  at  four  hundred  dollars  each, 
in  the  bills  of  sale  ;  he  denies  that  the  bills  of  sale  were  conditional, 
but  states,  that  they  were  absolute  on  their  face  ;  but  admits, 
that  there  was  a  verbal  understanding  to  the  effect,  charged  in  the 
bill ;  but  that  the  notes  were  not  paid  at  maturity,  and  that  the 
verbal  agreement  ''tfof  of  no  effect. ^^  He  admits  the  deliveiy 
of  one  of  the  negroes  to  him,  which  he  says,  he  sold  in  1832,  for 
five  hundred  dollars,  for  which  sale  he  had  to  pay  his  agent, 
who  effected  it,  $37-50,  whereby  he  only  received  $462*50. 
He  admits  the  suit  at  law  and  judgment,  as  stated  in  the  bill. 

He  expresses  his  ignorance  of  the  compromise  set  forth  in  the 
bill,  and  denies  the  authority  of  his  agent  to  make  such,  if  any 
was  made,  and  states  that  he  has  never  ratified  it  in  any  way  ;  be 
denies  receiving  any  hire  for  the  negro  he  received  and  sold,  and 
denies  his  accountability  for  it.  He  eichibits  an  account  with  his 
answer  of  an  indebtedness,  by  the  complainant,  of  one  thousand 
and  ninety-five  dollars,  being  the  balance  due  after  deducting  firom 
the  judgment  the  price  obtained  for  the  negto  ;  he  admits  the 
payment  of  the  $125  ;  admits  the  failure  of  the  $24  worth  of 
goods,  to  come  to  the  hands  of  the  complainant ;  ^^  admits  that 
said  bill  of  sale  for  said  negroes  was  intended  as  a  security  for 
the  payment  of  said  notes  at  maturity,  but  charges,  that  there  was 
a  verbal  understanding,  that,  in  the  event  of  the  payment  of  said 
notes  at  maturity,  the  said  bills  of  sale  should  be  null  and  void, 
otherwise  in  full  force  and  effect." 

The  answer  further  stated,  that  the  complainant  and  the  defend- 
ant, on  the  18th  day  of  December,  1841,  accounted  together  of 
all  the  matters  in  controversy  between  them  in  tbb  suit,  and  that 
at  that  time  the  complainant  admitted  he  owed  the  defendaat 
$1052*60  ;  that  he  then  paid  him  $125,  and  entered  into  a  written 
agreement,  which  was  filed  with  the  answer,  .to  pay  the  remaining 
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$937  in  the  Bank  of  Mobile,  Alabama,  on  the  first  of  March,  1842, 
iQ  default  of  which,  he  stipulated  to  paj  the  whole  amount  of  the 
judgment  and  interest. 

The  following  is  the  agreement  last  referred  to  in  the  answer. 

**  State  of  Mississippi,  Smith  county. 

'^  This  article  of  agreement,  made  and  entered  into,  between 
C.  K.  Bullard  of  the  first  part,  and  Whitwell  Craft  of  the  second, 
witnesselb,  that  whereas  the  said  C.  K.  Bullard  holds  a  judg* 
ment,  rendered  on  the  19th  day  of  May,  A.  D.  1834,  for 
$1207*84  cents,  in  the  county  of  Covington,  and  State  aforesaid,  in 
which  be  agrees  to  receive  nine  hundred  and  twenty-seven  dollars, 
ki  ftA  dischaiige  for  the  amount  of  the  plaintiff's  money  in  the  above 
judgment,  provided  the  said  Whitwell  Craft  will  deposit  to  the 
credit  of  the  said  Bullard  the  above  sum  of  $927,  in  the  Mobile 
Bank  of  Alabama,  on  the  first  day  of  March,  1842,  with  interest ; 
but  in  case  the  said  Craft  should  deposit  the  above  sutn  on  or 
before  the  first  of  February,  A.  D.  1842,  then  no  interest  is  to  be 
charged^  But  if  the  said  Craft  should  fail  to  deposit  the  above 
gum  of  $927,  at  the  time  above  mentioned,  and  at  the  place  afore* 
Mid,  then  he  binds  and  obligates  himself  to  pay  the  full  amount  of 
the  aboveHoaenttoned  judgment,  both  prbcipal  and  interest,  with- 
out  further  defence  or  delay  of  any  kind  whatever.  In  witness 
whereof,  we  have  hereimto  set  our  hands  and  seals,  our  seals  being 
a  scrawl,  this  the  18th  day  of  December,  1841. 

kit 

"  Attest.  "  Whitnell  +  Craft,  l.  s. 

mark. 

«  James  C.  Wakes,  "  C.  K.  Bullard." 

"  Thomas  Williamson.** 

Upon  this  state  of  the  pleadings,  a  motion  was  made  by  the 
iMendant  to  dissolve  the  injunction. 

JidamB  and  Frtemany  for  the  defendant,  in  behalf  of  the  motioui 
This  bill  is  filed  to  enjoin  an  execution  at  law.  The  bill  shows 
that  the  complainant  had  his  defence  at  law,  to  wit,  that  the  notes 
Jevied  on  were  paid  in  part  by  the  delivery  to  plaintiff  at  law  of  a 
slave,  and  also  by  the  services  of  said  negro  slave  for  several  years. 
7be  racord  ahowstbat  he  made  bis  defence  below  by  filing  fab  pleas, 
VOL.  I.  45 
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and,  after  a  delay  of  several  terms^  withdrew  the  same  Tokiatarflj. 
Under  these  circumstaDces,  he  cannot  now  be  heard  in  equky.  His 
only  reason  for  coming  into  this  Court  is,  that  his  counsel  toM  him 
that  his  defence  was  io  equity.  The  mistakes  €»f  eoonsel  cannot 
give  jurisdiction  to  this  Court. 

The  bill  also  admits  that  complaioant  ooce  enjoined  said  execu- 
tion by  injunction  from  this  Court,  but  that  the  same  was  dissolved 
and  suit  dismissed  for  want  of  prosecution.  This  is  abo  cfaavged  to 
the  neglect  of  counsel. 

The  answer  of  defendant  is  fiill,  and  denies  all  the  law  and  tqnity 
of  the  case.  It  also  shows  a  written  agreement  ef  compkinaDt, 
entered  into  after  the  judgment  was  obtained  to  pay  the  money  io 
eontroversy.  Under  these  circumstances,  and  especially  after  afl 
the  aggravating  delays  shown  by  the  record  in  this  case,  the  Couft 
can  scarcely  hesitate  to  dissolve  the  injunction. 

Mayes  and  Clifton^  for  complainant. 

The  complainant,  being  indebted  to  the  defendant  in  upwards  of 
$900,  executed  his  two  notes  therefor  —  the  last  due  1st  Novem- 
ber, 1831,  and  made  to  him,  at  the  same  time,  a  bill  of  sale  for  two 
negroes,  Charles  and  Henry,  and  gave  him  possession  of  Charles, 
whom  he  sold  in  June,  1832,  about  seven  months  after  the  last  note 
was  due. 

The  defendant,  in  his  answer,  admits  that  there  was  a  verbal 
agreement,  that  if  said  notes  were  paid  at  maturity,  the  bills  of  sale 
should  be  void.  It  is  not  necessary  to  embody  a  condition  fikethis 
in  the  bill  of  sale,  to  make  it  a  mortgage.  Parol  evidence  is  com- 
petent to  prove  it,  much  more  the  admission  of  the  party.  Sfrettg* 
V.  Stfiu>aH^  4  Johns.  Ck  R.  167. 

Wherever  it  appears  to  have  been  the  intention  of  the  perMSt 
that  the  delivery  of  the  property  was  only  a  security  for  the  debt,  it 
amounts  only  to  a  mortgage.  Re^  v.  Lomtdalty  Hardin>  Ky. 
Rep«  6, 

The  transaetico  between  tlieae  partite  eqinly  pfonoooccs  lo  bn  m 
mere  mortgage,  by  the  eompbinam.  Craft,  to  the  defendant^  ti>  ae* 
cure  tha  debt  due. 

Ii  beios  a  mortgage,  Bulksd  had  no  n^  I0  sell  tlie  aMfjagpi 
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I>fopeft7)  in  any  eveot,  without  giving  notice  to  Craft  to  redeem. 
It  is  not  preteoded  this  was  done.  The  sale  of  the  boy  Charles, 
beiog  uoaAitborizedii  BuUard  occupies  the  same  attitude  as  if  he  still 
retained  him,  and  the  rights  of  the  parties  in  this  controversy  will  be 
adjudged  precisely  as  if  this  were  a  bill  brought  by  Craft  to  redeem. 
In  that  case)  an  account  of  the  hire  of  the  negro  and  the  debt  due, 
with  interest,  would  be  taken,  and  if  a  balance  were  due  to  Bullard, 
Craft  would  be  required  to  pay  it,  or  the  negro  would  be  sold  to 
raise  it.  If  a  balance  were  due  to  Craft,  after  allowing  hire,  the 
p^o  would  be  ordered  to  be  delivered  back  to  him,  and  the  bill  of 
sale  cancelled. 

A  mortgitgee  ia  possession  is  always  bound  to  account  for  the 
profits*    JBaUengir  v.  MorUy^  1  Bibb,  195. 

The  mortgagee,  in  possession  of  a  slave  mortgaged,  shall  account 
for  the  hire.  Hardin  {fyipra)^  6 1  3  Bibb,  18.  See  also  4  How- 
ard, 679 1  6  Monroe,  133. 

In  this  case,  the  defendant,  Bullard,  having  sold  the  negro  with'^ 
out  authority,  is  bound  to  account  for  the  hire,  and  for  his  present 
value,  beciiuse,  if  he  had  not  exceeded  his  powers  by  the  sale,  the 
negro  would  be  at  hand  to  be  delivered  up,  and  the  Court  will  not 
periiMt  him  to  take  advantage  of  bis  own  wrong,  by  giving  credit  for 
the  price  received,  and  interest. 

By  exaoiinatioQ  of  the  papers,  it  will  be  seen  that  the  complain- 
ant is  an  illiterate  man  —  can  neither  read  nor  write.  The  court  <A 
chancery  is  faithful  to  the  impulses  of  our  common  nature,  by  guard* 
ing  and  prote<^ting  the  rights  of  such,  whenever  it  can  d6  so  without 
violating  established  principles.  Invoking  this  benign  principle  for 
this  case,  it  is  apparent  Bullard  cannot,  conscientiously,  claim  a  dis- 
solution of  the  injunction,  and  the  collection  of  this  judgment. 

The  courts  say,  what  i$  very  obvious,  that  it  is  often  a  nice  and 
difficult  question,  to  determine  whether  a  writing  is  a  mortgage  or 
cooditional  sale,  and  they  have,  in  all  doubtful  cases,  shown  an  in- 
clination to  treat  them  as  mortgages  rather  than  conditional  sciles ; 
and,  wherever  a  transaction  is  infected  with  usury  or  oppression,  it 
is  cooaistent  with  the  establbhed  rules  of  evidence  to  permit  proof| 
that  its  real  character  is  even  different  from  what  it  purports  to  be  \ 
and  iMeaifie  it  is  llud  down  as  a  genaral  rule  in  such  cases,  that  where 
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a  conveyance  is  intended  as  a  security  for  money,  whether  this  in- 
tention  appears  from  the  deed  itself,  or  from  other  circumstances,  it 
is  always  considered  in  equity  as  a  mortgage,  and  redeemable,  even 
although  there  be  an  express  agreement  of  the  parties,  that  it  sfasll 
not  be  redeemed,  or  that  the  right  of  redemption  shall  be  confined  to 
a  particular  time.  Skinner  v.  Miller^  5  Lit.  R.  86  ;  Bader's 
Notes  to  Coke  Lit.  205  a  ;  Edrington  v.  Harper^  8  J.  J.  Marsh. 
354.    See  also  Lewis  v.  Robards,  3  Monroe,  409. 

It  is  contended  for  Craft,  that  the  hire  of  the  negro  Chailes,  and 
the  $125  cash  paid,  together,  discharge  Bullard's  debt  and  interesi; 
and  at  all  events,  they,  together  with  the  value  of  the  negro,  more 
than  do  this  ;  and  that  the  agreement  to  pay,  filed  by  Bullard,  with 
his  answer,  as  exhibit  No.  3,  was  an  agreement  without  considera- 
tion,  and  void  ;  and  that  no  court  of  chancery,  under  the  facts,  and 
considering  the  disadvantage  the  defendant's  want  of  literature  sub- 
jected him  to,  would  enforce  it.  We  think  we  have  shown  enough 
to  induce  the  Court  to  refuse  the  motion  to  dissolve. 

Chancellor.    This  is  a  motion  to  dissolve  an  injunction  stay- 
ing a  judgment  at  law. 

The  complainant  charges  in  his  bill,  and  it  is  distinctly  admitted 
by  the  defendant  in  his  answer  thereto,  that  the  bill  of  sale  from  the 
former  to  the  latter  conveying  the  two  slaves,  Henry  and  Cbarks, 
although  absolute  and  unconditional  upon  its  face,  was,  in  point  of 
fact,  intended  as  a  mere  security  for  the  payment  of  the  money  for 
which  the  judgment  at  law  was  obtained.     I  can  hjive  no  doubt, 
therefore,  that  the  transaction  between  them  amounted  to  nothing 
more  than  an  ordinary  mortgage,  and  that  it  was  in  no  sense  a  con* 
ditional  sale  of  the  slaves.     It  is  well  established,  upon  both  prin- 
ciple and  authority,  that  an  absolute  deed  may  he  converted  into  a 
mortgage,  by  parol  evidence,  showing  that  it  was  intended  as  a  mere 
security,  and  that  the  grantor  will  then  be  let  into  all  the  rights  and 
privileges  of  a  mortgagor.     Whether  the  complainant   presents 
himself  in  such  shape  as  to  entitle  him  to  these  privileges,  is  now  a 
proper  question  for  examination  ;  because,  if  the  complainant  would 
not  be  entitled  to  relief  under  his  bill,  upon  final  hearing,  it  is  clear 
the  injimction  ought  not  to  be  retained.     The  only  ground  that  I 
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can  perceive  the  complaiDant  has  for  relief  in  the  premises,  grows 
out  of  his  character  as  mortgagor.  The  ooly  relief,  that  I  am  ad- 
yised  of,  which  this  Court  cao  grant  a  mortgagor  against  his  mort- 
fpigee,  is  that  of  allowing  htm  to  redeem  the  mortgaged  property, 
upon  a  bill  properly  shaped  for  that  purpose.  Here  the  bill  states, 
that  one  of  the  slaves  was  placed  in  the  possession  of  the  defendant, 
and  yet  remains  there,  so  far  as  the  complainant  is  advised  ;  and 
then  prays,  not  for  a  reden^ption  of  the  slave,  but  for  an  account  of 
bis  hire  and  of  his  value,  and  for  a  perpetual  injunction  against  the 
judgment  at  law.  The  right  of  a  mortgagor  to  call  the  mortgagee 
to  account,  is  incident  to,  and,  as  a  general  rule,  can  only  arise 
under,  a  bill  for  redemption.  Postletoaite  v.  Blythey  3  Mad.  Rep. 
342 ;  OoldmUh  v.  Jisbamy  1  Edw.  Ch.  Rep.  560.  A  mortgagor 
has  no  right  to  force  the  mortgagee  to  take  the  property  at  an  as- 
sessed value,  and  cannot  call  for  an  account  upon  any  such  principle. 
According  to  this  view  of  the  case,  if'nothing  more  had  appeared 
than  what  is  shown  by  the  complainant's  bill,  I  should  have  dis- 
chai^ed  the  injunction  ;  but  the  defendant  discloses,  by  his  answer, 
the  fact,  that  he  has  since  sold  the  slave  that  went  into  his  posses- 
sion, and  thus  put  it  out  of  his  power  to  surrender  him  :  this  entitles 
the  complainant  to  caU  for  the  value  of  the  slave,  and,  I  think, 
cures  what  would  otherwise  have  been  a  fatal  defect  in  the  structure 
of  the  bill.  The  complainant  is  clearly  entitled  to  the  slave,  or  his 
vdue,  as  well  as  an  account  for  his  hire,  by  way  of  set-off  against 
the  payment  of  the  mortgage-money.  I  give  no  opinion  as  to  the 
effisct  of  the  subsequent  agreement  between  the  parties,'  as  to  the 
mode  of  settling  the  difficulty  between  them.  Whether  it  is  to  be 
regarded  as  fixing  the  amount  to  which  the  complainant  is  entitled 
as  a  credit  for  the  hire  and  value  of  the  slave,  is  a  question  that  will 
properly  arise  upon  taking  the  account. 

Let  the  motion  to  dissolve  the  injunction  be  overruled. 
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K.  ebtantd  «  judgmeBt  egUMt  F.  in  Louimnft,  by  Madt,  end  teld  ft  tnet  «C  Und  t» 
F.  in  discharge  of  the  jadgnebt,  and  gave  a  rtcei|it  aeeoidingly.  Subaeqtatly^  R» 
fraudulently  procured  the  judgment  by  default  in  Louisiana  to  be  rendered  final ;  and 
thereupon  brought  a  record  thereof  to  Mississippi,  and  sued  F.,  wh6  pertnitled  jadg-« 
ment  to  go  by  default,  and  filed  hit  hill  in  thia  Cotit,  alleging  as  his  leaami  te  Ml  de- 
fending at  law»  that  the  final  judgment  in  Louisiana  was  junier  to  the  date  of  the 
receipt ;  heldj  that  the  defence  of  F.  was  purely  legal,  and  that  the  reason  given  for 
not  making  the  defence  at  law  was  insaffident. 

Where  the  plaitttifi*in  a  judgment,  rendered  in  a  sisier  8lat«,  comM  hen  to  eaibfce  it, 
it  is  entirely  competent  for  the  defendant  to  show,  that  the  judgment  was  obtained  by 
iVand. 

Fn^d  Titiatea  jodidal  acts,  and  nndera  them  utterly  ^mid. 

Chancbllor.     This  case  was  aubroitted  on  motion  to  dissolve 
the  injunction  for  want  of  equity  on  the  face  of  the  bill« 

The  complainant  states,  that,  being  indebted  to  Rachael  Rapp  m 
the  sum  of  $400,  she  brought  suit  against  him,  and  recovered  judg- 
ment by  difauU^  in  the  District  Court  of  New  Orleans  ;  that  he 
afterwards  sold  to  said  Rachael  a  tract  of  land,  io  paymeot  of  said 
judgment,  and  took  her  receipt  in  full  against  the  same  :  that,  long 
subsequent  to  this,  the  defendant  fraudulently  procured  the  judgro^it 
by  default  in  New  Orleans  to  be  confiroied  and  rendered  fioal ;  and 
thereupon  brought  a  record  thereof  to  this  State,  and  sued  on  tbesame 
in  the  Adams  Circuit  Court.     It  appears  that  to  this  latter  auk,  the 
complainant  pleaded  nuj  tiel  record  payment,  and  that  the  judgmecK 
in  Louisiana  was  procured  by /rand  ;  all  of  which,  at  a  subsequ^it 
term,  were  withdrawn,  and  judgment  by  nil  dicit  suffered  to  pass 
against  him  ;  to  enjoin  which  this  bill  is  brought*     The  bill  states, 
as  a  reason  why  no  defence  was  made  in  the  latter  suit,  that  mms^ 
much  as  the  receipt  of  the  complainant  bore  date  anterior  to  the 
confirmation  of  the  judgment  in  Louisiana,  he  was  advised  that  it 
would  not  be  admissible  evidence  of  payment.     From  anything  that 
occurs  to  my  mind,  I  am  not  able  to  perceive  any  reason  for  that 
conclusion.     It  is  presumed  that  the  receipt  pointed  directly  to  the 
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debt  upon  which  the  judgmeDt  bjr  default  bad  been  obtained  ;  and 
reference  to  the  date  of  the  subsequent  confirmation  of  that  judg- 
ment would  have  ezplaiiied  the  difficulty  as  to  the  date  of  the 
receipt,  and  have  shown  that  such  confirmation  was  taken  in  fraud 
of  the  complakiaBf  a  tights.  Thus  it  appears  to  mo  that  the  com- 
plainant's defence  was  purely  legal,  and  free  from  any  difficulty  or 
embtrrasaneiit.  I  cannot  doubt  that  wh^re  the  plaintiff,  in  a  judg# 
ment  rendered  in  a  sister  State,  comes  here  to  enforce  it,  that  it  is 
esiifely  cenpelent  for  the  defendant  to  show  that  such  judgment  was 
obtained  by  fraud.  Tnud  vitiates  the  most  solemn  proceedings,  and 
makes  them  utterly  void.  Lord  Coke  says,  it  vitiates  all  judicial 
acts,  whether  ecclesiastica]  or  temporal.  Ftrmor^f  ease,  4  Coke's 
Rep.  78  b.  See  also  the  case  of  Borden  v.  Fitch  (15  John.  R. 
121),  and  Jlndnwsy.  Monigenury  (19  John.  R.  164),  to  the  same 
eflect.  A  judgment  obtained  by  fraud  would  not  be  enforced  by 
tbe  court  where  it  was  rendered^  and  doubtless  any  plea  which 
would  avoid  the  judgment  there,  would  avoid  it  here. 

But  this  is  not  the  only  mode  in  which  the  complainant  might  have 
been  relieved.  I  cannot  doubt  that  if  be  bad  applied  to  tbe  court 
in  Louisiana,  showing  that  after  the  judgment  was  taken  by  default, 
and  before  it  was  rendered  final,  he  had  fully  paid  and  satisfied  it, 
that  court  would  have  vacated  the  final  judgment,  and  directed  sat- 
isfiiction  to  be  entered.  From  any  view  wUcb  I  have  been  able  to 
taie  of  the  statements  of  the  bill,  I  find  nothing  in  it  whteb  will 
aulboriie  me  to  disturb  the  judgment  at  law.  I  sbaM  accordingly 
direct  tbe  injunctioB  to  stand  dissolved. 
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A  nactetm  of  a  oonlnct,  on  aoeovnt  of  alleged  defect  of  tide,  willnot  be  gimntad,  vImm^ 

at  the  heariog  of  the  case,  it  ie  apparent  a  perfect  title  may  be  had,  and  no  fiand  is 

alleged  or  prored. 
A  pereon  eelling  propertf  wider  a  defecttve  claim,  afterWda  by  pvrchaae  or  deecent 

acquirea  a  perfect  title ;  held,  that  that  title  will  accrue  to  the  beoeat  of  the  veodee. 
As  a  general  mle,  a  court  of  equity  will  not  rescind  a  contract  for  mere  defect  of  title, 

where 'the  tendor  has  been  guilty  of  no  fraud,  misuke,  or  misrepresentatioQ,  loriese,  at 

the  time  of  the  decree,  it  appears  that  the  Tendor  is  totally  nnikble  to  make  titk,  and 

(here  i»  ruf  adequate  remedy  at  law. 
Time  is  nerer  important  In  equity,  unless  made  so  by  the  rery  terms  of  the  ooDtnct,  or 

is  neoessarily  so  from  the  rery  nature  of  the  property,  about  which  the  oeatnct  im 

made. 
A  Tendee,  discoTeriog  a  defect  in  his  title,  should  at  once,  if  he  designs  doing  so  at  all, 

surrender  the  possession  of  the  property,  and  demand  a  rescission,  and  hb  neglect  to  d» 

so,  is  a  wairer  of  his  right  to  a  rescission. 
A  defendant,  in  his  cross-bill  against  the  complainant,  cannot  introduce  new  and  distinct 

subjects  of  litigation  from  those  which  are  in  controyersy  in  the  original  suit. 
A  defendant  to  a  bill,  haying  any  right  in  the  property  in  conliOTeny,  not  noticed  in  the 

original  bill,  may  assert  that  right,  by  way  of  cross-bill. 
The  husband  has  no  power,  without  the  consent  of  the  wife,  to  convert  her  real  property 

into  personalty,  so  as  to  change  the  course  of  descent  or  right  of  succession. 

The  record  in  this  case  is  veiy  voluminous,  and  the  pleadinss 
complicated.  An  attempt  will  be  made,  however,  for  the  purpcse 
of  exhibiting  the  facts  upon  which  the  Chancellor  based  bis  opin* 
ion,  to  give  a  full  yet  succinct  history  of  the  case.  To  do  this,  it 
will  not  be  necessary  to  abstract  in  full  the  various  bills,  answers, 
cross-bilk,  amended  bills,  and  exhibits,  which  constitute  the  case, 
and  have  swelled  the  record  to  its  present  size.  Such  portions 
only  will  be  presented  as  bear  upon  the  merits  of  the  controversy. 

William  Wilson,  and  Joseph  Conn,  in  January,  1836,  sold  a 
lot  in  the  city  of  Natchez,  to  the  complainant,  John  Fletcher :  who 
paid  them  two  thousand  dollars  in  cash,  which  was  divided  equally 
between  them,  and  executed  his  two  notes,  for  two  thousand  dollars 
each,  payable  one  and  two  years  after  date  to  Wilson  and  Codq, 
or  either  of  them.  Wilson,  as  heir-at-law  of  his  deceased  brother, 
derived  tide  to  the  lot;    Coim's  wife  was  a  sister  of  WilscMi, 
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and,  together  with  Wilson,  constituted  the  only  heirs  of  their 
brother,  and  in  them  was  vested  the  full  legal  title  to  the  lot :  upon 
the  sale  to  the  complainant,  Wilson  and  Conn  executed  a  joint 
deed  to  him,  which  was  pat  upon  record  in  the  proper  office,  and 
the  complainant  immediately  executed  to  them  a  mortgage  upon 
the  lots,  to  secure  the  purchase-money  yet  due.  The  deed  by 
Wilson  and  Conn  to  the  complainant,  was  redelivered  to  them  by 
the  complainant,  to  take  to  the  county  of  Yazoo,  to  obtain  Mrs. 
Wilson's  relinquishment  of  dower,  and  to  the  county  of  Attala  to 
obtain  Mrs.  Conn's  conveyance  of  her  right  in  the  property.  The 
oomplaioant  was  immediately  put  in  possession  of  the  property, 
and  remained  in  possession  undisturbed. 

This  relinquishment  of  the  wives,  and  return  of  the  deed,  was  to 
be  effected  in  a  reasonable  time.  ^ 

In  February,  1839,  Wilson  and  Conn  sued  Fletcher  in  the 
Adams  Circuit  Court,  upon  the  two  notes  for  $3000  each  ;  Fletch* 
er,  in  June,  1840,  enjoined  the  suit,  upon  the  ground  of  defect  in 
the  title,  in  the  neglect  of  the  wives  of  Conn  and  Wilson,  to  re- 
Knqui^  their  respective  rights  in  the  property.  He  states  in  his 
bill,  that  he  had  lost  several  opportunities  of  sale  for  want  of  title, 
end  prays  for  a  specific  performance,  and  damages  for  their  injuries 
susuined  by  the  delay,  tr  for  a  rescission  of  the  contract  and  com- 
pensatioo. 

Wibon  wad  Conn  both  answered,  and  made  their  answers  cross* 
bills. 

Wilson  disclosed  the  death  of  'Mrs«  Conn,  his  sistw,  and  the 
descent  of  her  interest  in  the  land  to  him,  and  stated  that  Mrs. 
Cobb  bad  refused  to  c<»ivey  her  right  at  all  in  her  lifetime  to  Fletcher, 
and  bad  never  done  so  ;  but  that  Mrs.  Wilson  had  united  with  him 
•and  Coan  in  the  deed,  and  he  had  sent  it  back  to  Fletcher,  who  had 
refused  to  receive  it.     That  the  whde  title  to  the  lot  was  then  in 
Iiim,  and  passed  by  the  deed  he  had  already  executed  (and  which 
lie  exhibited  with  his  answer,  and  tendered  it  to  the  complainant)  ; 
and  if  not,  he  was  willing  and  ready  to  make  a  perfect  title  to  the 
proper^,  and  denied  that  Fletcher  had  lost  any  sale  of  the  land 
lor  wBDt  of  title.     In  his  croea-^bill,  he  set  up  the  mortgage ;  claim- 
ed tliBt  the  notes  payable  to  Wilson  and  Comi,.by  the  death  of.  his 
Tox..  I.  46 
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sister,  bad  become  bis  own,  and  that  Conn  bad  no  longer  any  in- 
terest in  them,  and  prayed  a  foreclosure  of  tbe  mortgage.  To  this 
cross-bill,  Conn  and  Fletcher  were  made  defendants. 

Conn's  answer  to  tbe  original  bill  on  tbe  subject  of  the  sale,  tbe 
death  of  Mrs.  Conn,  and  her  refusal  to  join  in  the  deed,  are  in  sub- 
stance the  same  with  Wilson's  ;  in  his  cross-bill,  he  states  a  great 
deal  of  irrelevant  matter,  tbe  substance  of  it,  however,  being  the 
assertion  of  his  right  to  one  half  the  purchase-money  of  the  k>t, 
and  a  prayer  that  Wilson  might  be  enjoined  from  settling  with 
Fletcher  for  it. 

Wilson  answered  this  cross-bill  of  Conn's,  and  denied  his  right 
to  any  part  of  the  money,  and  Conn,  on  the  36th  of  December, 
1842,  dismissed  his  cross-bill. 

On  the  1st  of  March,  1842,  the  complainant  filed  ao  amended 
bill,  alleging,  that,  at  the  time  of  exhibiting  bis  original  bill,  be  was 
wholly  ignorant  of  the  refusal  of  Conn's  wife  to  execute  the  deed 
to  the  lot ;  that  he  was,  by  the  original  deed,  only  clothed  with 
Conn's  life  estate  in  one  half  the  lot ;  that,  in  consequence  of  this 
defect,  the  lot  is  not  as  valuable  as  it  would  be  if  tbe  tide  wa« ' 
perfect ;  and  he  prays,  therefore,  for  a  rescission  of  the  contract, 
and  that  he  may  be  repaid  the  sum  he  had  already  advanced,  and 
be  reimbursed  for  his  improvements. 

Wilson  answered  this  amended  bill,  denies  tbe  allegations  of  ig- 
norance of  Mrs.  Conn's  refusal  to  unite  in  the  deed,  and  refers  to 
the  exhibits  to  the  original  bill  of  tbe  complainant,  of  the  letters  of 
Conn  to  Fletcher,  in  which  Conn  informs  Fletcher,  that  hb  wife, 
Mrs.  Conn,  biUtrly  refused  to  relinquish  her  interest. 

Upon  Wilson's  cross-bill,  a  pro  eenfesBo  was  taken  in  opencoort, 
on  the  26th  February,  1842,  against  Fletcher  and  Conn. 

The  proceedings  in  tbe  case  as  to  Enos  Fletcher  and  Isaac  • 
Stebbins,  which  have  only  added  to  tbe  prolixity  and  perplexity  of 
the  record,  are  not  noticed. 

J^£onigomeiy  and  Beyd,  for  complainant 
John  BattoiU^  for  defendant,  Wilson. 

It  is  contended  on  the  part  of  Wilson,  that  tbe  contract  of  sale 
must  be  cmfinned :  that  Fletcher  got  possesaioD  of  die 
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and  lot,  and  has  all  along  had  possession  from  1836,  down  to  the 
present  time,  is  admitted  by  bis  original  and  amended  bills,  and  ap- 
pears from  the  proofs  in  the  cause.     It  is  admitted,  also,  that  be 
took  a  deed  with  full  covenants  from  Wilson  and  Conn,  and  the 
deed  itself  proves  it.     It  is  not  alleged,  that  there  ever  has  been 
any  eviction,  or  even  that  it  is  threatened  ;  nor  that  Wilson  or 
Cono  are  insolvent.     Wilson  has  acted  in  good  faith,  throughout, 
and  done  all  that  be  could  to  perform  the  contract,  and,  it  is  insist- 
ed, has  performed  it  in  a  reasonable  time,  considering  the  unfore- 
seen and  unavoidable  circumstances  and  obstacles  which  .have  pre- 
sented themselves,  and  which  he  neither,  foresaw,  nor  had  any  hand 
in  occasioning,  and  could  not  prevent.     It  is  true,  there  was  some 
delay  in  making  the  title,  but  that  was  not  caused  by  the  defendant, 
Wilson.    He  did  all  that  he  could  to  complete  the  title  by  execut- 
ing and  acknowledging  with  Conn  the  deed,  which  was  approved 
by  Fletcher,  and  procuring  his  wife  to  do  the  same,  and  relinquish 
her  right  of  dower  :  and  there  was  only  a  delay  of  a  few  months 
between  the  time  of  his  signing  it,  and  that  of  his  wife^s  acknowl- 
edgment ;  which  delay  was  occasioned  by  the  refusal  of  Mrs. 
Conn  to  convey  her  interest,  and  ineffectual  endeavors  to  per- 
siMide  her.    There  was  not  any  fraud,  misrepresentation,  or  decep- 
tion practised  by  Wilscm  or  Fletcher.     The  misrepresentation,  if 
any,  to  Fletcher,  was  on  the  part  of  Conn,  in  representing  that  his 
wife  was  willing  to  sell  her  interest.     But  it  is  clear  that  Fletcher, 
at  the  time  of  sale,  knew  that  the  right  to  one  half  of  said  house 
aad  lot  was  in  Mrs.  Conn,  and  that  Conn  had  not  any  right  to 
seU  her  interest.     He  therefore  cannot  complain  that  he  was  de- 
ceived.    The  title-deed  was  executed  by  Conn  and  Wilson  and 
wife,  in  1836,  and  recorded  as  to  Wilson  and  Conn  ;  the  suits  in 
Adams  Circuit  Coi^rt,  on  the  notes,  for  the  purchase-money,  were 
instituted  in  February,  1839.     Mrs.  Conn  died  in  March,  1838, 
and  Fletcher  only  filed  his  bill  in  June,  1840.    The  legal  title  to 
said  house  and  lot  devolved  on  Wilson  alone,  on  the  death  of  Mrs. 
Conn,  bis  sister ;  that  is,  to  the  half  interest  which  had  belonged  to 
his  sister.     The  depositions  of  Alexander  Jourdan,  John  Ross, 
James  Foster,  and  Robert  Alexander,  prove  clearly  tbat  Wilson 
and  bis  sister,  Mrs.  Conn,  were  the  only  leg^l  heirs  of  Patrick 
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Wilson,  deceased,  the  former  owner  of  the  property ;  that  Mrs* 
Conn  died,  without  ever  having  had  a  child  hjr  said  Conn,  and 
without  leaving  any  children,  or  making  a  will,  or  having  in  her  life- 
time conveyed  her  interest  in  said  property  to  any  one  :  and  that 
defendant,  Wilson,  her  brother,  is  her  only  heir,  which  is  admitted 
by  Fletcher's  answer  to  Wilson's  cross-bill.     The  pedigree  and 
heirship  6(  the  defendant,  Wilson,  is  proved  to  the  exclusion  of 
every  reasonable  doubt  by  the  best  evidence,  as  appears  from  the 
depositions  themselves,  which  the  nature  of  the  case  will  admit  of. 
The  evidence  on  this  point  is  sufficient,  according  to  the  strict  rule 
of  legal  evidence  in  such  cases.     1  Starkie's  £v.  29  (ediuon,  2 
vols,  in  1)  ;  2  Stark.  Ev.  603-615  ;  13  Eng.  Com.  Law  R.  426  ; 
15  J.  R.  226,  227  ;  I  Harr.  and  J.  356.     It  being  established, 
that  Wilson  and  his  sister,  Mrs.  Conn,  were,  at  the  time  of  said 
sale,  the  only  heirs-at-law  of  said  Patrick  Wilson ;  and  on  the 
death  of  Mrs.  Conn,  her  brother,  the  defendant,  Wilson,  having 
her  interest,  it  follows,  that  if  Wilson  had  not  the  full  legal  title  at  the 
time  of  executing  said  deed  to  Fletcher,  together  with  said  Coon, 
and  Wilson  and  wife  :  he  possessed  the  remaining  legal  interest  in 
said  house  and  lot,  on  the  death  of  Mrs.  Conn ;  and  the  deed 
which  himself  and  wife,  and  said  Conn,  had  executed  to  Fletcher, 
being  a  joint  deed,  with  full  covenants  of  warranty.    2  Edw.  R.  37  a., 
the  after-acquired   interest,   which  be  heired  from   Mr^.    Cono, 
enured  to  the  beneBt  of  said  Fletcher.     See  5  Paige,  R.  300,  on 
this  point.     So  that  Fletcher  had  a  perfect  legal  title  before  suit 
was  brought  for  the  balance  of  the  purchase-money,  due  by  said 
two  promissory  notes ;  and  two  years  before,  Fletcher  61ed  Us 
original  bill  for  a  speci6c  performance  or  rescission  of  the  contract, 
for  the  prayer  of  his  bill  was  in  the  alternative.     If  this  view  af 
the  case  be  correct,  and  it  certainly  is  sustained  by  the  proofs  in 
the  cause,  Fletcher  has  no  equity  on  which  to  found  his  biU,  and  no 
claim  to  the  interference  of  this  Honorable  Court. '   But  perhaps  he 
will  pretend,  that  he  did  not  know  that  his  tide  was  perfect,  when 
he  filed  his  bill.     To  this  we  answer,  he  ought  to  have  known  it, 
before  he  swore  to  his  bilL     Wilson  swears,  positively,  that  he  sent 
an  agent  to  Natchez  for  the  express  purpose  of  tendering  said  title-deed 
to  said  Fletcher ;  who  returned,  and  reported  that  he  had  tendered 
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the  same  to  Fletcher,  who  refused  it,  and  the  deed  is  now  61ed  as 
an  exhibit.  It  is  true,  Fletcher  swears  that  no  tender  was  made  of 
a  citle*deed.  But  the  principle  is  well  settled,  that  more  credit  is 
due  to  affirmative  and  positive  testimony,  than  negative.  '^  Where 
a  vendor  has  proceeded  to  make  out  his  title,  and  has  not  been  guil- 
tj  of  gross  negligence,  equity  will  assist  him,  although  the  title 
was  not  deduced  at  the  time  appointed  ;  and  the  time  itfill  he  coo* 
sidered  as  waived,  where  a  purchaser  permits  a  long  time  to  elapse." 
1  Sugd.  on  Yen.  (new  ed.)  p.  500,  501  ;  1  Wheat.  179-196  ; 
5  Cranch,  262  \  2  Dess.  583.  Fletcher  did  not  file  his  bill  for  a 
specific  performance,  or  a  rescission  of  the  contract,  until  June, 
1340,  more  than  four  years  after  the  title,  as  he  says,  was  to  have 
been  made.  And  then  only,  as  is  most  probable,  to  stay  the  suit  or 
judgment  therein  in  Adams  Circuit  Court  for  the  purchase-money, 
and  to  delay  the  payment  of  the  same.  ^'  A  contract  ought  never 
to  be  rescinded,  except  in  cases  of  fraud,  or  plain  and  palpable 
mistake."  3  Ran.  504,  and  authorities  there  cited.  ^'  A  court  of 
equity  will  refuse  to  rescind  a  contract,  in  many  cases,  where  it 
would  also  refuse  to  decree  a  specific  performance."  3  Ran.  504, 
and  authorities  there  cited.  Mortlock  v.  BiUlery  10  Yes.  306. 
'^  The  vendor  may  perfect  the  title  at  any  time  before  final  decree." 
1  Sug.  on  Yen.  (new  ed.)  p.  502,  503,  264,  265,  266  ;  6 
Madd.  366,  256  ;  7  Yes.  jun.  202  ;  1  Madd.  348  ;  2  P.  Wms. 
629  ;  6  Yes.  jun.  646  ;  7  Id.  265  ;  Clute  v.  JZofrtmon,  2  J.  R. 
597 ;  5  Paige,  R.  235.  The  decreeing  a  specific  performance 
is  a  matter  of  discretion.  1  Sugd.  on  Yen.  (new  ed.  2  vok.  in  1) 
345  ;  6  J.  C.  R.  Ill,  222 ;  4  Wheat.  465. 

A  court  of  equity  will  frequently  decree  a  specific  performance, 
where  the  terms  of  the  agreement  have  not  been  strictly  performed 
OD  the  part  of  the  person  seeking  specific  performance.  1  Sug. 
oo  Yen.  (new  edition,  2  vols  in  1)  246,  257,  and  authorities 
there  cited.  And  it  has  been  decreed  against  an  heir,  on  the  contract 
of  his  ancestor,  who  died  before  he  completed  it.  1  Sug.  on  Yen. 
(new  edition,  2  vols  in  1)  2^7  ;  and  if  against  an  heir,  why  not 
for  an  heir  ?  Where  a  party  fails  in  performing  the  contract,  the 
Giber,  if  he  means  to  rescind,  should  give  a  clear  notice  of  his  in- 
tentioo.     1   Sug.  on  Yen.  261 ;   6  Maddox,  18.     But  here  was 
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an  acquiescence  of  more  than  four  years.  1  J.  C.  R.  370  ;  1  Dev. 
&  Bat.  E.  279.  And  then  a  bill  filed  in  tbe  alternative,  for  per- 
formance or  rescission.  A  rescission  at  this  late  day  would  be  greatly 
inconvenient  to  Wilson.  Fletcher  gets  the  title  he  bought,  a  fee- 
siraple  title,  to  the  whole  property.  From  every  view  of  tbe  case, 
the  counsel  for  Wilson  is  of  opinion,  that  the  contract  of  sale 
ought  not  to  be  rescinded.  A  substantial  performance  as  to  title, 
is  all  that  is  requisite.  6  Paige,  R.  407,  412 ;  6  J.  C.  R.  38  ; 
Bug.  352,  299  ;  1  J.  C  R.  356.  Though  the  original  bill  of 
Fletcher  prays  a  performance  or  a  rescission,  counsel  for  Wilson 
is  at  a  loss  to  determine,  whether  Fletcher  now  means  to  insist  upon 
a  performance,  or  a  rescission.  But  as  in  his  amended  bill  be 
prays,  that  '^  said  contract  of  sale,  for  the  purchase  of  said  bouse 
and  lot,  may  be  altogether  rescinded  and  set  aside,"  counsel  of 
Wilson  must  conclude  that  rescission  is  insisted  on. 

The  only  question  in  this  cause,  of  real  difficulty,  if  indeed  his 
Honor  the  Chancellor  shall  find  any  difficulty  even  in  that,  is,  that 
with  regard  to  tbe  claim  Fletcher  sets  up,  and  also  insists  upon, 
of  •^damages  :fo|f  th^advabtage  of  his  bargain,  which  be  says  he 
mieasurably  lost  :m  pot  being  able  to  sell  the  property  at  a  consid- 
erable advance  ioti.^be  purchase-money,  by  reason  of  the  delay  in 
making  the  titlet  :  But  if  a  rescission  of  the  contract  is  now,  as  it 
undoubtedly  i|,  tthe  relief  asked  by  Fletcher,  in  his  amended  prayer, 
and  insisted  en  by  him,  or  if  the  Court  should  decree  a  rescission, 
in  either  cas^,  it  is  contended,  on  tbe  part  of  Wilson,  that  this 
Court  willnet  decree  damages,  or  direct  an  issue  of  quantum  dam-' 
nificcUus.  Fletcher,  it  would  seem,  insists  upon  rescission  and 
damages,  or  damages  solely  ;  and  this  Court  cannot  grant  either 
the  one  relief  or  the  other.  ^^  Compensation  or  damages  ought, 
therefore,  to  be  decreed  in  equity,  only  as  incidental  to  other  relief 
sought  by  tbe  bill,  and  granted  by  the  court ;  or  where  there  is  no 
adequate  relief  at  law,  or  where  some  peculiar  equity  intervenes.'* 
2  Story's  Eq.  104,  105,  106  ;  4  J.  C  R.  560 ;  2  Robioson^s 
(Va.)  Pr.  187,  188,  189. 

^'  Courts  of  equity  ought  not  to  entertain  bills  for  compensation, 
or  damages,  except  as  incidental  to  other  rdief ;  where  tbe  con* 
tract  is  of  such  a  nature,  that  an  adequate  remedy  lies  at  lair 
for  such  compensation  W  damages.     2  Story's  Eq.  107. 
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(<  In  the  present  state  of  the  aathorities,  invoIviDg  as  they  car* 
-  taioly  do,  some  conflict  of  opinion,  it  is  not  possible  to  affinn  more^ 
than  that  the  jurisdiction  for  compensation  or  damages  does  not 
ordinarily  attach  in  equity,  except  as  ancillary  to  a  specific  per- 
formance, as  to  some  other  relief."  2  Story's  £q.  108,  l09.  '*  If 
k  does  attach  in  any  other  cases,  it  must  be  under  very  special 
circumstanees,  and  upon  peculiar  equities;  as,  for  instance,  in 
cases  of  fraud  ;  or  in  cases,  where  the  party  has  disabled  himself 
by  matters,  ex  post  facto^  from  a  specific  performance ;  or  in 
cases,  where  there  is  adequate  remedy  at  law."    Id.  109. 

^^  As  a  general  rule,  a  purchaser  is  not  entitled  to  any  compen- 
sation for  the  fancied  goodness  of  his  bargain,  which  he  may  sup- 
pose he  bts  lost."  1  Bug.  352,  253  ;  1  Wheat.  179  ;  5  Cranch, 
262 ;  1  Dess.  382 ;  2  Bibb,  434 ;  3  Bibb,  317  ;  2  Call,  421 ; 
1  Peters,  C.  C.  R.  85  ;  Pudley's  R.  133. 

From  the  above  authorities,  it  is  certain  that  a  rescission  and  dam- 
ages, or  damages  alone,  without  specific  performance)  cannot  be 
decreed.  Nor  from  the  authorities  last  cited,  can  Fletcher  obtain 
a  decree  from  this  Court  for  damages,  in  conaMueQce  of  his  being 
QoaUe  to  sell  tbe  property  at  an  advance,  be&use  of  the  delay  in 
inaking  the  title,  or  for  the  fancied  goodness  of  bts  bargain,  which 
he  may  suppose  he  has  lost.  But  it  is  denied  in  Wilson's  answer, 
that  he  was  prevented  from  selling  at  an  advance,  and  shown  that 
he  did  sell  to  Enos  Fletcher  for  $10,000. 

Nor  can  he,  in  this  case,  have  a  decree  for  damages,  for  tbe 
mere  delay  in  making  title,  even  though  tbe  Court  should  decree 
that  "which  b  contrary  to  what  he  seeks,  a  specific  performance  ; 
because  he  has  a  remedy  at  law  upon  the  covenants  in  the  deed 
executed  and  delivered  by  Wilson  and  Conn  to  him  ;  and,  unless  he 
obtains  a  rescission  of  the  contract,  he  can  resort  to  those  cove- 
nants. It  b  difficult  to  conceive  how  a  party,  coming  into  a  court 
of  equity,  and  prayiog  for  the  rescission  of  a  contr|ct,  can,  on  equit- 
able principles,  ask  of  a  court  of  equity  damages  alleged  to  have 
been  occasioned  by  the  non-fulfilment  of  that  contract,  or  for 
improvements,  &c.,  under  the  circumstances  of  this  case,  which 
non-fulfilment  is  the  consequence  of  his  own  act. 

^  It  may  be  stated^  as  a  general  propositbn,  that  for  breaches 
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of  contract,  and  other  wrongs  and  injuries,  c<^izable  at  law,  courts 
of  equity  do  not  entertain  jurisdiction^  to  gi?e  redress  by  way  of 
compensation  or  damages,  where  they  constitute  the  sole  objects  of 
the  bill.  For,  whenever  the  matter  of  the  bill  is  merely  for  dam- 
ages, and  there  is  a  perfect  remedy  therefor  at  law,  it  is  far  better 
that  they  should  be  ascertained  by  a  jury,  than  by  the  conscience  of 
the  equity  judge.  And,  indeed,  the  just  foundation  of  equitable 
jurisdiction  fails  in  all  such  cases,  as  there  is  a  plain,  comiJete, 
and  adequate  remedy  at  law."  2  Story's  Eq.  104. 

A  court  of  equity  can  give  damages  in  no  case  where  the  party 
has  a  clear  remedy  at  law.  6  Ran.  658  ;  3  Ran.  238. 

And  because  the  damages  for  the  mere  delay  in  this  case  cannot 
be  estimated  ;  for  Fletcher  has  had  the  undisturbed  possessioQ 
and  enjoyment  of  the  property.  He  knew  at  the  time  of  the  sale 
that  Conn  had  no  title  to  the  property,  and  that  he  had  oo  right  to 
contract  with  Conn  for  the  sale  of  Mrs.  Conn's  real  estate.  Wil- 
son ba^  done  nothing  ex  post  facto^  to  disable  himself  from  the 
making  a  specific  performance  ;  and  there  has  been  no  damage 
suffered  or  done.  The  above  consideration  of  this  question  is 
surely  correct ;  even  if  it  be  considered  that  Fletcher  seeks  a  spe- 
cific performance.  For  there  can  be  no  compensation  or  damages, 
unless  there  be  some  violation  of  the  terms  of  the  contract,  or 
inability  to  perform,  either  of  which  is  a  breach  of  contract,  and 
consequently  a  prayer  for  a  specific  performance  is  inconsistent 
with  such  breach.  But  it  has  been  decided,  that  ^^  a  bill  in  uny 
form,  claiming  damages  for  breach  of  contract,  cannot  be  entertained 
in  equity."     3  Leigh's  R.  (Va.)  667. 

Fletcher,  in  bis  amended  bill,  prays  for  compensation  for  improve- 
ments, if  his  prayer  for  rescission  should  be  granted.  For  Wilson 
it  is  contended,  that  should  such  a  decree  be  made,  Fletcher  is  cer- 
tainly not  entitled  to  an  allowance  for  improvements,  as  against  Wil- 
son ;  the  doctrine  of  allowance  for  improvements,  is,  that  if  a  partjr^ 
purchaser,  or  possessor,  bond  fide^  through  mistake  or  fraudulent 
misrepresentation,  believes  he  has,  or  has  good  reason  to  expect  he 
will  have,  a  good  title  to  premises,  and  under  such  belief  makes 
improvements,  upon  being  deprived  of  possession,  a  court  of  equity 
will  decree  him  an  allowance  for  improvements  made  under  stich 
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mistaken  impression.  Bui  here  is  no  allegation  or  proof  of  mis- 
take or  frauduleoi  misrepresentation  as  to  Wilson,  nor  indeed  as  to 
Conn ;  for  the  facts  of  ibe  case  show  beyond  a  doubt,  nor  is  it 
denied,  that  Fletcher  knew,  at  the  lime  of  sale,  that  Mrs.  Conn 
held  in  her  own  right  a  moiety  interest  in  ihe  property,  and  that  she 
could  not  be  divested  of  her  rights,  without  her  own  free  will  and 
consent.  Under  the  circumstances,  therefore,  Fletcher  made  tiie 
improvements  at  his  own  risk.  For  the  doctrine  of  improvements, 
as  recognized  by  courts  of  equity,  see  1  Story's  Eq.  p.  378,  379  ; 
6  Paige,  390,  403,  404,  405.  And,  moreover,  the  improvements 
will  be  amply  compensated  by  the  rents  and  enjoyment  of  the  prop- 
erty for  now  upwards  seven  years* 

No  objection  is  made  by  Fletcher  to  Wilson's  making  a  part  of 
his  answer  a  cross-bill  for  the  purposes  therein  set  forth,  and  in 
reference  to  the  subject-matter  of  the  original  bill ;  and  no  doubt  is 
entertained  by  Wilson's  solicitor,  as  to  ihe  propriety  of  the  Court's 
entertaining  such  ia  bill.  To  remove  all  doubt,  however,  reference 
is  made  to  the  act  of  ld3S,  H.  &  H.'s  Dig.  524,  525,  which  says, 
that  ^^  Hereafter  any  defendant  or  defendants,  in  any  chancery  suit, 
may  introduce  any  new  matter  material  to  his,  her,  or  their  defence, 
and  call  on  the  complainants  to  answer,"  &c.;  ^^  and  any  defendant 
or  defendants  may,  if  he,  she,  or  they  choose,  make  his,  her,  or  their 
answer  or  cross-bill  against  the  complainants,"  &c.;  ^^  and  like 
proceeding  shall  be  had  thereon  as  on  other  bills,"  &c. 

It  is  well  settled,  that  *^  where,  upon  a  bill  brought  by  the  vendor 
against  the  vendee  for  a  specl6c  performance  of  the  contract,  and 
for  a  payment  of  the  purchase-money,  if  the  decree  is  for  a  specific 
performance,  equity  will  decree  the  payment  of  the  purchase-money 
also,  as  incidental  to  the  general  relief,  and  to  prevent  a  multiplicity 
of  suits,  ahhough  the  vendor  might,  in  many  cases,  have  a  good 
remedy  at  law  for  the  purchase-money."  2  Story's  Eq.  106,  and 
authorities  there  cited.  See  also  5  Peters's  R.  269,  and  5  Paige's 
R.  235  —  240,  which  are  much  stronger. 

When  a  decree  is  made  for  a  specific  perfomrmnce,  the  Court  will 
decree  payment  of  the  purchase-money,  and  a  sale  of  the  premises 
Bjr  the  Master,  to  raise  the  purchase-money,  if  the  vendee  refuses  to 
pay  it.     Clarke  v.  Hall,  1  Paige,  3S2,  385. 
TOL,  I.  47 
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«'  A  cross-bill  is  usually  brought,  either  to  obtain  a  necessary  dis- 
covery of  facts  in  aid  of  the  defence  to  the  original  bill,  or  to  obtain 
full  relief  to  all  parlies  touching  the  noatters  of  the  original  bill." 
Story's  £q.  PI.  p.  311,  sec.  3  and  9. 

As  to  cases  in  which  cross-bill  may  be  filed  for  relief  in  the 
premises,  in  behalf  of  defendant.  Story's  £q.  PI.  213,  sec.  391  ; 
p.  314,  sec.  394  ;  p.  317, sec.  398,  399 ;  6  Paige,  288  ;  2  J.C, 
R.  355  ;  7  J.  C.  R.  250. 

'^  The  Court  will  sometimes,  at  the  hearing,  and  in  its  discretion, 
direct  a  cross-bill ;  but  this  is  when  it  appears  that  the  suit  is  suffix 
cient  to  bring  before  the  Court  the  rights  of  all  the  parties,  and  the 
matters  necessary  to  a  full  and  just  determination  of  the  cause." 
7  J.  C.  R.  250,  263  ;  Mitford's  PI.  77.  A  cross-bill  '*  is  treated, 
in  short,  as  a  mere  auxiliary  suit ;  or  as  a  dependency  upon  the 
original  suit."     Story's  PI.  p.  318. 

If,  in  decreeing  a  specific  performance,  a  court  of  equity  would 
also  —  in  order  to  grant  full  relief,  do  full  justice  between  parlies, 
and  prevent  mukiplicity  of  suits  and  circuity  of  action  —  go  further, 
and  decree  the  payment  of  the  purchase-money,  the  vendor  would 
have  a  lien  on  the  property  for  the  purchase-money,  which  would 
be  enforced  by  the  court.  Is  it,  therefore,  going  any  further  to 
foreclose  the  mortgage  given  for  the  purchase-money  ;  ifthich  is,  in 
other  words,  nothing  more  than  decreeing  the  payment  of  the  pur- 
chase-money, and  enforcing  its  lien  on  tlie  property?  The  foreclos- 
ing said  mortgage,  it  cannot  be  denied,  is  necessary  to  obtain  full 
relief  to  all  parties  touching  the  matters  of  the  original  bill,  and  to  a 
full  an^  just  determination  of  the  cause.  Fletcher  claims  damages 
for  the  profitable  speculation  he  had  lost  by  reason  of  the  delay  in 
making  title,  and  a  money  decree  is  sought  against  Wilson ;  and 
would  it  be  thought  that  Fletcher  should  have  a  decree  for  damages 
against  Wilson,  and  Wilson  no  decree  for  the  purchase-money;  or^ 
that  after  the  termination  of  tbi^  case,  the  suit  for  the  purchase* 
money  at  law  being  enjoined,  that  Wilson  should  be  left  to  conw 
mence  a  new  action  for  the  purchase-money  ?  This  would  be 
intolerably  harassing  and  oppressive. 

About  Wilson's  right  to  the  whole  of  the  purchase-money,  there 
can  be  no  doubt :  he  is  the  sole  heir  of  Mra*  Conn.    Mrs.  Coxm 
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Dever  authorized  Conn  to  sell,  nor  sold  or  conveyed  her  interest  in 
the  house  and  lot :  if  she  had  have  conveyed,  she  would  have  been 
entitled  to  the  purchase-money,  and  this  Court  would  have  pro- 
tected it  from  her  husband  for  her.  Conn  had  no  right  to  sell  her 
interest ;  and,  surely,  the  $  1000,  part  of  the  cash  payment  of  the 
purchase-money,  was  ample  compensation  to  him  for  any  interest 
he  could  have  had  :  he  never  had  any  title  to  the  property,  except 
in  right  of  his  wife  during  her  life.  It  is  clearly  proved,  that  he  and 
she  never  had  issue  of  their  bodies  ;  and  of  course,  on  her  death, 
he  could  have  no  right  to  or  interest  in  the  real  estate  of  which  she 
died  seised  :  and  all  her  right  devolved  on  her  brother,  the  defend- 
ant Wilson,  on  her  death.  As  to  the  agreement  which  Conn  alleges, 
in  his  cross-bill,  to  have  been  entered  into  by  Wilson  with  him, 
there  is  no  proof  of  it :  it  is  flatly  denied  by  Wilson,  in  bis  answer 
to  the  cross-bill ;  and,  even  if  such  agreement  were  entered  into  by 
Wilson  —  to  divide  the  balance  of  the  purchase-money  with  Conn  — 
it  was  not  sanctioned  by  Mrs.  Conn  ;  was  without  any  consideration, 
and  would  have  been  a  mere  nude  pact^  and  therefore  would  not  be 
binding  on  Wilson,  either  in  law  or  equity.  Furthermore,  Mrs. 
Conn  was  then  living  :  her  interest  in  said  house  and  lot  had  not 
then  devolved  on  Wilson.  How  could  Wilson,  therefore,  contract, 
except  as  to  his  half  interest  ?  Wilson  divided  with  Conn  the  $2000 
cash  payment,  giving  him  $1000,  which  Conn  admits.  This  Wil- 
son was  induced  to  do,  from  a  belief  founded  on  Conn's  represen- 
tations alone,  that  his  sister  was  willing  to  sell  her  interest,  and  as 
her  portion  of  the  cash  payment :  even  t(  might  be  recovered 
back,  for  Conn  bad  no  right  to  receive  it.  But  the  pro  confesso 
decree,  taken  in  open  court  against  Conn,  who  was  made  a  defend- 
ant to  Wilson's  cross-bill,  is  conclusive,  as  to  Conn's  rights  or  claim  ; 
and  his  dismissal  of  his  cross-bill  puts  beyond  controversy  all  ques- 
tion as  to  his  rights. 

There  is  nothing  in  the  depositions  taken  by  Fletcher  material  to 
the  cause,  or  affecting  its  merits. 

Chancellor.  In  January,  1836,  the  complainant  purchased 
from  the  defendants,  Wilson  and  Conn,  a  house  and  lot  in  the  city 
of  NatcheZ)  for  which  a  deed  was  then  executed,  and  acknowledged, 
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and  recorded,  and  then  taken  by  the  defendants,  under  a  promise  to 
procure  the  signatures  and  acknowledgment  of  their  respective 
wives  to  said  deed,  and  return  it  to  tlie  complainant.  The  com- 
plainant, at  the  same  time,  reconveyed  the  same  lot  to  the  defend- 
ants, by  way  of  mortgage,  to  secure  a  balance  of  the  purchase- 
money,  falling  due  thereafter.  In  February,  1839,  suit  was  brought 
at  law  for  the  recovery  of  the  purchase-money.  In  November, 
1840,  the  complainant  filed  his  original  bill,  enjoining  the  suits  at 
law,  alleging  the  failure  of  the  defendants  to  procure  the  signatures 
of  their  wives  and  return  the  deed,  although  four  years  had  elapsed 
from  the  time  of  their  promise  to  do  so  ;  and  praying  for  either  a 
specific  performance  of  the  contract,  and  for  damages  on  account  of 
the  delay,  or  for  a  rescission  thereof,  and  for  compensation  for 
money  expended  in  repairs.  The  answer  of  Wilson  shows,  that  (be 
title  to  the  house  and  lot  descended  to  himself  and  his  sister  (Mrs. 
Conn)  as  the  heirs  of  Patrick  V\  ilson  ;  that  Conn  had  no  interest 
in  it,  except  in  right  of  his  wite  ;  and  that  the  delay  to  complete  the 
deed  arose  from  her  refusal  to  join  in  the  conveyance  ;  that  she  died 
in  \S3S^  leaving  him  her  sole  heir,  and  that  he  thus  became  invested 
with  the  entire  title  to  the  lot,  and  tenders  a  deed  thereto  from  him- 
self and  wife  ;  and  then,  by  way  of  cross-bill,  insists  upon  a  fore- 
closure of  the  mortgage  given  by  the  complainant,  alleging  that,  by 
the  death  of  JNlrs.  Cotm,  he  became  exclusively  entitled  to  the 
mortgage-money.  'JMie  complainant  then  filed  an  amended  bill  ; 
and,  upon  the  facts  disclosed  in  the  answer,  insists  upon  an  absolute 
rescission  of  the  contract. 

From  \his,  and  the  argument  of  his  counsel,  I  am  led  to  suppose 
that  the  case,  on  the  original  and  amended  bill,  is  now  to  be  treated 
as  going  exclusively  for  a  rescission  of  the  contract,  as  this  is  the 
only  point  of  view  in  which  the  counsel  have  presented  it  to  my  con- 
sideration. The  question  is,  —  Can  a  rescission  be  had  for  defect 
of  title,  where  no  fraud  is  alleged  or  proved,  and  where  it  is  appa- 
rent that  a  perfect  title  may  now  be  had  ?  I  think  that  the  com- 
plainant's title  became  complete  and  perfect  upon  the  death  of  Mrs. 
Conn,  through  the  operation  of  the  previously  executed  and  deliv- 
ered deed  of  Wilson.  The  title  cast  upon  him  by  the  death  of  bis 
sister,  enured  to  the  benefit  of  the  coroplaiuant.     No  principle  is 
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better  settled  or  more  consonant  to  reason,  tiian  that  where  a  person 
sells  property  under  a  defective  claim,  and  afterwards,  by  purchase 
or  descent,  becomes  clothed  with  a  perfect  title,  that  title  will  enure 
to  tbe  bene6t  of  his  vendee.     But  even  if  the  title  of  the  complain- 
ant was  not  perfected  in  this  way,  still,  if  the  defendants  are  now 
ready  to   perfect  it,  he  cannot,  I  apprehend,  have  a  rescission  on 
account  of  any  delay  to  do  so.    As  a  general  rule,  a  court  of  equity 
will  not  rescind  a  contract  for  mere  defect  of  title,  where  there  is  no 
fraud,  mistake,  or  misrepresentation  by  the  vendor.     Thompson  v. 
Jackson^  3  Rand.  R.  504.     It  is  true,  that  if,  at  the  time  of  the 
decree,  there  is  a  total  inability  on  the  part  of  the  vendor  to  make 
title,  and  there  is  po  adequate  remedy  at  law  for  the  breach  of  the 
contract,  there  the  Court  will  decree  a  rescission,  even  though  there 
may  have  been  no  actual  fraud  in  the  case.   Bullock  v.  Bemisy  1  A. 
K.  Alarshall's  Rep.  434  ;  Hepburn  v.  Dunlop^  1   Wheat.  179. 
1'his,  1  apprehend,  is  the  extent  of  the  exception  to  the  rule.     But 
my  researches  have  furnished  me  with  no  case,  where  a  rescission 
has  been  decreed  merely  on  account  of  defect  of  title,  where  the 
vendor  showed  himself  ready  and  willing  to  perfect  the  title  at  or 
before  the  hearing,  unless  time  had  been  made  important  by  the 
terms  of  the  contract,  or  was  necessarily  made  so  from  the  very 
nature   of  the  property.      Subject   to   these  exceptions,  time  is 
Dot  considered  important,  in  a  court  of  equity ;  and   even  a  spe- 
xrific  performance  will  be  decreed,  where  there  is  no  fraud,  and  the 
render  is  ready  to  make  a  good   title  at  the  hearing.     Hepburn  v. 
«4ttM,  5  Cranch,  262  ;    3  Cow.   Rep.  445  ;  Finley  v.  Lynch j  2 
Bibb,  561  ;  1  MarshaH's  Rep.  423  ;  3  Bibb,  366.     And  yet  it  is 
well  settled,  that  a  court  of  equity  requires  much  stronger  grounds 
(or  rescinding  an  agreement,  than  would  induce  it  to  refuse  specific 
performance.     Seymour  v.  JDct/ncy,   3  Cow.  Rep.  445.    I  think, 
moreover,  that  it  is  evident  from  the  reference,  in  the  original  deed 
to  the  complainant,  to  the  source  jof  the  defendant's  title,  that  he 
must  have  known  that  the  title  to  one  moiety  of  the  lot  was  in  Mrs. 
Oonn,  and  not  in  her  husband  ;  if  so,  he  must  be  regarded  as  having 
purchased  wuh  a  full  knowledge  of  the  alleged  defect  of  title,  and, 
upon  well  settled  priuciples,  could  have  no  relief  on  that  grounds 
JBiJU,  however  that  may  be^  it  is  quite  clear  from  ilie  letters  of  Coaoi 
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exhibited  with  the  bill,  and  rrom  tbe  deposition  of  E.  Fletcher,  that 
the  complainant  knew,  as  early  as  1837,  of  Mrs.  Conn^s  rerusal  to 
join  in  the  conveyance  of  the  lot.  Upon  receiving  this  notice,  he 
might,  if  he  had  so  elected,  have  insisted  that  the  agreement  was  al 
an  end  ;  and  by  giving  notice  to  that  effect,  and  surrendering  the 
possession,  he  might  have  discharged  himself  from  the  contract. 
But  if  such  was  his  intention,  he  should  have  taken  the  step  prompt* 
ly,  and  upon  the  fii*st  information  of  the  inability  or  refusal  of  bis 
vendors  to  make  him  a  perfect  title ;  and  his  neglect  to  do  so, 
amounts  to  a  waiver  of  his  right  to  call  for  a  rescission.  1  Sug. 
Vend.  261  ;  6  Madd.  Rep.  18  ;  Lawrence  v.  Dalcj  3  John.  Ch. 
23  ;  t/lf'JVetcn  v.  Living»ton^  17  John.  R.  437.  He  does  not 
appear,  however,  to  have  entertained  or  given  notice  of  any  such 
purpose,  until  pressed  by  suit  for  the  payment  of  the  purchase- 
money  ;  and  even  then,  he  only  asked  for  a  rescission  of  the  con- 
tract, as  an  alternative  to  a  failure  to  get  a  speci6c  performance.  It 
was  not  until  March,  1842,  when  he  filed  his  amended  bill,  that  a 
rescission  was  exclusively  insisted' on.  And  it  is  evident  from  the 
facts  in  the  case,  that  be  either  then  had  the  title  by  the  death  of 
Mrs.  Conn,  and  through  the  deed  of  Wilson,  or  at  least  that  a  good 
title  could  then  be  had.  All  this  the  complainant  then  knew,  be- 
cause he  admits,  in  his  answer  to  the  cross-bill,  that  Mrs.  Conn, 
in  whom  a  title  to  a  moiety  of  the  lot  vested,  was  then  dead,  and 
that  Wilson  is  her  sole  heir.  During  all  this  time,  the  complainant 
appears  to  have  had  the  undisturbed  possession  and  enjoyment  of  the 
house  and  lot.  And  I  understand  the  rule  to  be,  that  time  is  not 
generally  considered  essential  in  such  cases,  where  the  vendee  con- 
tinues in  possession,  enjoying  the  premises  as  fully  as  though  his 
title  were  perfect. 

In  the  case  of  Roach  v.  Rutherford^  4  Desaus.  Rep.  261,  tbe 
Court  refused  to  set  aside  a  contract  for  the  purchase  of  a  house 
and  lot,  on  the  allegation  of  defective  title,  after  a  long  possession 
by  the  purchaser,  connected  with  other  acts,  amounting  to  a  waiver 
of  the  delay  to  complete  title.  And  in  the  case  of  Crat^  v.  Mar* 
tiny  3  J.  J.  Marsh.  Rep.  64,  the  Court  decreed  a  specific  perlbrm* 
ance  of  the  contract  against  the  vendee,  he  having  been  admitted  to 
possession,  and  the  delay  of  the  vendor  to  complete  the  contract 
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having  arisen  from  the  peculiar  state  of  the  title,  without  any  posi- 
tive fault  OD  his  part.  The  Court  held,  that  as  (he  vendee  had  pos« 
session,  time,  in  completing  the  contract,  was  not  important.  I  am 
hence  of  the  opinion  diat  the  contract  should  not  be  rescinded,  and 
$hall,  accordingly,  direct  tlie  original  and  ^mended  bill  to  be  dis- 
pisaed,  unlese  the  complainant  natp  claims  a  specific  performance, 
under  the  prayer  of  the  original  hill ;  if  so,  a  decree  to  that  effect 
will  be  ordered. 

I  come  now  to  consider  the  case  of  the  cross-bill  of  Wilson,  for 
the  foreclosure  of  the  mortgage.  To  this  it  is  objected,  1.  That 
it  introduces  new  oiatter.  9*  *  That  Conn,  or  bis  assignee,  should 
be  made  parties  theretp,  being  entitled)  as  it  is  said,  to  a  part  of  the 
money  due  on  the  mortgage. 

1.  it  is  true  that  a  party  cannot,  by  bis  cross-bill,  introduce  new 
and  distinct  subjects  of  litigation  from  those  which  are  in  contro- 
versy  in  the  original  suit.  To  illustrate  the  rule  :  —  A  defendant 
cannot,  by  a  cross-bill,  bring  into  litigation  with  the  complainant 
other  property  than  that  referred  to  in  the  original  bill,  about  which 
they  may  have  some  conflicting  claims.  Oallatian  v.  Ertcifiy  et  aL, 
1  Hopk.  Ch.  Rep.  48. 

But  I  take  it,  if  the  defendant  has  a  claim  upon  property  which 
is  the  subject  of  the  original  bill,  he  may  always  assert  such  claim 
affirmatively  against  the  complainant,  by  way  of  cross-bill.  Thus  ; 
to  a  bill  for  the  specific  performance  of  a  written  contract,  the  de- 
fendant may  oppose  a  cross-bill,  for  the  purpose  of  having  the  con- 
tract cancelled  or  delivered  up.  Story^s  £q.  PI.  312,  sec.  391. 
8o  it  seems,  that  upon  a  bill  by  one  of  two  tenants  in  common  for 
partition^  the  other  may  set  up,  by  way  of  cross-bill,  that  he  holds 
the  equitable  title  to  the  whole  premises,  and  pray  that  the  legal  title 
in  the  complainant  may  be  decreed  to  him.  Story's  £q.  PI.  313  ; 
German  v.  JIfac&tn,  6  Paige's  Rep.  288. 

2.  In  relation  to  the  second  objection,  it  is  too  plain  for  argument, 
that  Conn's  contract  to  sell  his  wife's  interest  in  the  lot,  neither 
divested  her  title,  nor  changed  the  nature  of  the  property.    The 

*T1ia  coniitel  for  Fletcher  fell  into  an  error,  at  to  Conn's  not  being  a  ]Mirty  to  Wil- 
•ODli  eraat-bUl,  and  hart  thtrahy  mitled  Uw  Cout.  An  aTamination  of  dw  rooonl 
•bewa  thai  ha  waa  a  party  dtfendant. 
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husband  has  no  power,  wiibout  the  consent  of  the  wife,  to  convert 
her  real  property  into  personally,  so  as  to  change  the  course  of 
descent,  or  right  of  succession.  If  the  wife  had  joined  in  the  sale 
of  the  lot,  this  would  have  been  a  conversion  of  the  properly,  and 
would  have  entitled  the  husband,  or  his  assignee,  to  the  niongage- 
money,  in  exclusion  of  the  heir-at-law  of  the  wife.  Rfgtn  v.  Pat" 
terson^  4  Paige,  Rep.  409.  But  the  wife  did  not  join  in  the  deed, 
and  her  death  having  cast  the  entire  title  to  the  lot  on  the  defendant, 
Wilson,  as  her  heir-at-law,  and  he  having  ratified  the  sale,  be  of 
course  became  entitled  to  the  whole  mortgage-money,  as  an  incident 
of  that  sale.  I  conclude,  therefore,  that  Wilson  is  the  only  neces- 
sary  and  proper  party  to  the  bill  for  a  foreclosure  of  the  mortgage, 
and  that  such  foreclosure  may  be  properly  had  upon  the  cross-bill. 
Let  the  case  be  referred,  to  ascertain  the  amount  due,  and,  upon  the 
coming  in  of  the  report,  a  decree  of  foreclosure  and  sale  may  be  had. 
Wilson  and  Conn  will  be  decreed  to  pay  the  costs  of  both  suits. 
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A  bin  filed  by  a  distribatee  of  his  &ther*8  estate,  against  the  administrator  tbereof,  dis- 
wtia^ed,  upon  answer  of  tbe  administrator  and  proof,  that  he  had  paid  orer  to  the  regn- 
]arly  appointed  gnardian  of  the  complainant,  his  entire  distribvtiTe  portion. 

The  bill,  filed  16  Januarjr,  1838,  states,  that  complainant  is  the* 
only  legitimate  surviving  child  of  the  marriage  of  William  Young 
and  Elizabeth,  now  tbe  wife  of  defendant  Suggs,  they  living  sepa- 
rate. Complainant's  father  died  intestate,  in  Alabama,  in  1816,- 
leaving  property.  Suggs  administered,  giving  bond  in  $1000, 
William  Barton  surety  ;  personal  property  ordered  to  be  sold,  and 
appraisers  appointed,  as  shown  by  exhibit  B.  Barton  removed  to 
Texas,  eight  or  nine  years  ago,  Suggs  to  Mississippi,  about  sixteen 
years  aga  Suggs  married  complainant's  mother  about  1817,  or 
1818,  and  soon  after  removed  to  Mississippi ;  separation  took  place  } 
Suggs  failed  to  comply"* with  his  bond,  and  at  sale  of  property, 
bought  nearly  all  of  it  himself,  sale  amounting  to  $  1263.  For  this 
^^  iniquitous  proceeding,"  Barton  ^^  challenged  "  Suggs  to  surrender 
to  him  at  least  part  of  the  property  he  had  bought,  and  the  prop- 
erty was  surrendered  to  Barton  accordingly.  Complainant  l»s 
ofteDy  since  the  age  of  twenty-one,  demanded  his .  share  of  his 
fiither's  estate  from  Suggs,  and  it  was  refused.  Prays  for  full 
discovery,  for  an  account,  and  for  general  reKef. 

Tbe  answer  of  R.  Suggs,  filed  June  13,  1839,- admits  his  mar- 
tisge  with  complainant's  mother,  and  that  they  separated  undet 
articles,  about  six  years  ago.  Once  took  out  letters  of  adminis- 
tmtioii  on  estate  of  Young,  in  Alabama  territory,  gave  bond,  with 
Barton  surety  ;  appraisers  were  appointed,  who  valued  the  prop- 
erty at  1^529.  Respondent  sold  the  property,  purchased  part, 
does  not  know  precise  amount  of  •sales  ;  it  could  not  have  much 
exceeded  valuation.  After  the  sale,  respondent  believed,  and  now 
believes,  that  the  property  never  belonged  to  defendant,  but  was 
the  property  of  William  Rutherford,  a  former  husband  of  Eliza* 

TOL.  I.  48 
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belh,  by  whom  he  had  an  heir  named  Franklin,  who  is  still  living, 
and  was  at  the  time  of  respondent's  administration  a  minor.  See- 
ing the  situation  of  the  property,  respondent  gave  it  up  to  Barton, 
the  brother  of  the  said  Elizabeth,  and  the  uncle  of  Franklin  Ruth- 
erford and  complainant.  By  direction  of  the  Chief  Justice  of 
the  Orphans'  Court,  respondent  delivered  over  to  Barton  all  the 
effects  belonging  to  the  estates  of  Rutherford  and  Young ;  respon- 
dent always  understood  tliat  Barton  was  the  legal  guardian  of  the 
said  Franklin  and  complainant.  If  he  had  retained  all  the  property 
in  possession  of  Elizabeth  when  be  married  her,  it  would  not  have 
compensated  him  for  his  expenses  in  supporting  and  educating  said 
Franklin  and  complainant.  But  respondent  denies  that  he  derived 
any  advantage  from  the  use  of  the  property,  and  he  charges,  thai 
complainant  is,  in  good  conscience,  largely  indebted  to  bim  for 
trouble  and  expense  in  supporUng  and  educating  complainan 
during  infancy,  &c. 

Supplemental  bill  filed  6th  June,  1840,  repeats  the  allegauon  of 
original  bill,  states  the  divorce  of  Suggs  and  wife,  and  files  exhibit 
G,  decree  of  divorce.     Frays  for  relief,  as  before. 
,  The  answer  to  supplemental  bill  admits  the  divorce. 

The  proof  was  as  follows. 

Thomas  H.  Rogers  deposes,  that,  in  a  conversation  with  eom- 
plaioant,  Suggs  admitted  that  the  sale  of  his  father's  estate  by  biia 
amounts  to  $1100  or  $1200,  and  that  complamant  ought  to  haveit» 
but  that  he,  Suggs,  ought  not  to  pay  it,  inasmuch  as  be  had  alrea<ly 
paid  it  to  Barton.  That  he,  Suggs,  had  the  amount  of  sale  (wit-- 
ness  understanding  him  to  mean  the  sale  bill). 

William  Jolly  deposes,  that  Suggs  showed  bim  an  bventory  of 
the  effects  of  William  Young,  deceased,  amounting  (as  deponeol 
thinks)  to  $1000  or  1^1100,  but  being  no  scholar,  he  is  not  confi- 
dent as  to  the  amount.  Witness  further  says,  unequivocally,  that 
the  inventory,  attached  to  this  deposhion,  is  the  one  shown  hia  as 
aforesaid,  which  inventoiy,  by  correct  calculation,  amounts  to 
$619,  the  calculation  on  its  face  being  inaccurate,  amounting  to 
$6019.  Deponent  heard  complainant  admit,  that  Barton,  insteod 
of  Suggs,  ought  to  pay  him  his  share  of  his  father's  estate* 

Franklin  Rutherford  deposes,  that  six  or  seven  years  ago,  he  saw 
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a  letter  from  WUliam  Barton,  addressed  to  Snggs,  Elizabeth,  and 
complainant)  in  which  Barton  expressed  to  them  his  regret  at  hav«> 
ing  beard  that  they  entertained  suspicions,  lest  he  would  never  pay 
comphtnant  his  share  of  bis  father's  estate,  and  added,  that  he 
utterly  denied  the  suspicion,  and  requested  complainant  to  call  on 
ym,  and  he  would  pay  to  the  complainant  his  proportional  part  of 
his  father's  estate.  Witness  understood  from  ibe  letter,  that  Bar* 
toa  was  the  proper  person  on  whom  complainant  had  his  de» 
fuatuL 

James  C.  Choate,  proves  the  same  with  regard  to  Barton's 
letter,  and  also  that  complainant  consulted  with  him,  as  to  the 
poficy  of  sending  deponent  to  Barton  for  his  said  share  of  his  fa* 
tiler's  estate,  laying  the  same  out  in  mules,  and  thereby  making  a 
speculation.  Complainant  previously  told  deponent,  that  his  said 
itere  was  m  the  hands  of  Barton. 

Thomas  Dew  deposes,  that  he  is  acquainted  with  the  hand* 
wtitiasg  of  William  Barton,  from  having  seen  him  write ;  and  on 
aumining  the  receipt  attached  to  this,  deponent  says,  that  it  ii 
the  handwriting  of  Barton ;  said  receipt  being  given  by  Barton  to 
Stfgs,  acknowledging  the  reception  by  himself,  as  guardian  of 
eompiainant,  said  complainant's  share  of  bis  father's  estate. 

The  guaidian  bond  of  Barton,  as  guardian  to  complainant,  is 
filed  to  prove  said  guardianship  ;  this  bond  was  regularly  certified, 
by  the  clerk  of  the  Orphans'  Court,  of  Marengo  county,  Alabama^ 
under  the  seal  of  the  Court. 

Jl.  HtmiingUmy  for  complainant. 

Suggs,  as  administrator,  paid  no  regard  to  his  duties,  or  the 
court  of  Alabama,  which  governed  him  as  such.  He  fails  le 
discover  in  his  answer,  whether  or  not  he  acted  collusively  with 
Barton ;  consequently  he  tacitly  admits  that  he  did.  Standing, 
tf^refore,  so  bigUy  obnoxious  in  equity,  and  havmg  in  law  commit- 
ted a  rfseoitoetl,  be  should  be  chargeable  widi  the  maximum  of  his 
admission  of  the  amount  of  sales  with  compound  interest.  The 
ma  of  interest  in  Alabama  is  eight  per  cent.  Aik.  Ala.  Dig.  2d 
£d.  S3«. 

Hie  oottplatAaat  is  entided  to  two  thirds  of  Us  fiitber's  estate. 
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and  his  mother  to  one  third.  Aik,  Dig.  128.  The  compbinam 
is  not  bound  by  the  act  of  1826,  which  allows  to  him  but  one  half, 
ibid.  236. 

There  is  do  proof  of  the  alleged  direction  of  the  Judge  of 
Probate  in  Alabama  to  the  defendant,  to  deliver  to  Barton  the  prop- 
erty of  his  intestate  ;  that  order,  if  ever  made,  is  a  matter  of 
record,  and  should  be  exhibited.  The  doubt  alleged  b  the  an- 
swer, as  to  whom  the  property  that  came  to  the  hands  of  the  ad- 
ministrator really  belonged,  amounts  to  nothing.  The  defendant  is 
titopped  from  denying  that  it  belonged  to  his  intestate,  and  the  com- 
plainant is  that  intestate's  distributee. 

The  pretence  that  Barton  was  the  lawfully  appointed  guardian 
of  the  complainant  seems  equally  unfounded  ;  for  if  he  were 
such,  the  records  of  the  Orphans'  Court  in  Abbama  must  show 
the  fact,  and  they  are  not  relied  upon ;  the  guardian  bond  on  file, 
is  not  a  record  of  the  court. 

Whether,  however,  Barton,  as  guardian  of  complainant,  or  surely 
for  Suggs  on  the  administration  bond,  or  otherwise,  received  from 
Suggs  the  estate  of  William  Young,  the  surrender  would  not  ex- 
onerate Suggs,  as  administrator,  unless  sanctioned  by  an  order  of 
the  Orphans'  Court,  and  that  on  the  revocation  or  renunciation 
of  reeordj  of  the  letters  of  administration  to  him,  of  which  order, 
revocation,  or  renunciation,  nothing  is  seen  or  shown  in  this 
case. 

The  testimony  taken  in  the  cause  is  not  therefore  relevant,  and 
if  so,  it  is  illegal  and  inadmissible  in  its  present  aspect,  being  of  a 
secondary  nature,  and  establishing  by  parolj  what  should  be  proved 
by  records,  without  laying  that  preliminary  foundation,  essenual 
to  the  introduction  of  secondary  evidence. 

Lea,  for  defendant,  Rowland  Suggs. 

1  •  It  is  admitted  that  Rowland  Suggs  administered  on  the  estate  of 
complainant's  father,  and  would  be  chargeable,  but  for  the  facts 
which  exonerate  him  from  present  liability. 

2.  In  exoneration  of  Rowland  Suggs,  the  following  consideratioDt 
are  suggested  :  —  The  difficulty,  known  as  matter  of  history,  of  o^ 
taining  record  evidence  of  administrations  in  the  early  times  of  the 
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Alabama  territory,  in  the  venue  of  the  transactions  in  question  ;  and 
the  difficulty  of  obtaining  any  evidence  as  to  occurrences  more  than 
twenty  years  before  the  filing  of  the  bill,  the  administration  having 
been  granted  in  1818.  But  there  is  evidence  enout^h  that  William 
Barton,  the.  guardian  of  complainant,  received  whatever  he  could 
be  entitled  to.  The  bill  admits  that  Barton  did  receive  the  property, 
but  pretends  that  he  did  so  under  some  claim  or  demand  as  surety 
of  the  administrator  ;  but  the  contrary  and  true  character,  in  which 
be  received  the  property,  appears  unquestionably.  It  is  altogether 
improbable  that  the  property  would  have  been  surrendered  on  the 
ground  pretended  in  the  bill;  and  it  is  equally  probable  that  it  would 
have  been  surrendered  to  a  guardian,  if  at  all.  But  we  have  filed 
record  evidence  that  Barton  was  the  guardian  of  complainant ;  and 
the  receipt  of  Barton  proved  that  he  received  complainant's  share, 
as  bis  guardian,  which  is  fully  corroborated  and  confirmed  by  the 
repeated  admissions  of  complainant,  without  going  into  the  contents 
of  any  letter  from  Barton,  which  may  be  adverted  to,  however,  as 
the  occasion  and  subject  of  complainant's  remarks.  This  being 
established,  it  is  not  necessary  to  consider  the  exaggerations  as  to 
tbe  value  of  the  estate,  which  would  appear  absurd,  if  tested  by  the 
proved  rates  of  appraisement  and  the  aggregate.  Nor  is  it  neces- 
sary to  seek  a  credit  for  the  maintenance,  &c.  of  complainant,  from 
three  to  sixteen  years  old — he  being,  by  the  way,  not  quite  so 
young  as  be  pretended  at  the  time  of  filing  his  bill.  Nor  is  it  ne- 
cessary to  dwell  on  the  probable  motive  of  complainant,  in  seeking 
to  make  the  husband  of  his  mother,  living  apart  firom  her,  but  not 
far'oflr,  and  with  some  property,  accountable,  rather  than  resort  to 
bis  guardian  and  uncle  in  Texas,  as  to  whose  ability  to  pay  he  said 
he  was  doubtful,  and  to  whom  he  might  at  last  resort,  if  unsuccess- 
ful here. 

Chancellor.  This  bill  is  filed  by  tbe  complainant  for  the  pur- 
pose of  recovering  a  distributive  share  of  the  estate  of  his  deceased 
father,  which  he  alleges  came  to  the  hands  of  the  defendant  as  tbe 
administrator  of  that  estate,  and  ibr  which,  it  is  charged,  he  has 
never  accounted. 

The  answer  of  the  defendant  admits  he  was  the  administrator  as 
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charged,  and  says  that  he  paid  over  to  the  regularly  appointed  gar- 
dian  of  the  complainant  his  entire  share  in  his  father's  estate,  and 
exhibits  the  guardian's  receipt  to  that  efiect,  which  is  fully  proren 
by  the  witnesses  in  the  case,  who  show  that  the  guardian  nm  off  to 
Texas,  carrying  with  him  the  complainant's  patrimony,  which  seems 
to  fully  account  for  the  institution  of  this  suit ;  as  the  testimony 
shows,  that  that  is  the  only  claim  it  has  to  any  consideration.  Let 
the  bill  be  dismissed  at  the  costs  of  the  complainant. 
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yfbere  the  complainsnts  In  a  bill  in  cfaanoery  assert  one  geDeral  claim,  and  the  deflsnd- 
•MB  haare  ■  Mmmoa  intsMst  in  the  point  litigated,  they  an  properly  anited,  theagh 
their  rights  as  to  the  subject-matter  of  the  snit  may  be  separate. 

A.  being  a  judgment-creditor  of  B.,  filed  his  bill  in  equity  against  6.,  C,  D.,  E.,  and  F., 
charging  that  C,  D.,  E.,  and  F.  were  each,  respectirely,  in  possession  of  property  bo- 
knipBg  %»  B.,  eoaveyed  by  B.  u>  thsm  indindually,  to  defraud  the  cveditovs  of  B.,  and 
aeeking  to  subject  this  property,  in  the  hands  of  these  different  persons,  to  the  payment 
of  his  judgment ;  AeU,  upon  the  demurrer  of  these  defendants,  and  answers  denying 
frand,  that  the  bill  was  not  multifariooe. 

It  ia  not  neoesaary  to  the  joinder  of  different  defendants,  in  the  same  bill,  that  a^  priTity 
exists  between  each  two  of  the  defendants,  provided  a  privity  exists  between  each  of 
the  defeiidants  separately,  and  the  other  defendants,  upon  whom  the  gra/oamen  of  th« 
hill  lesta. 

Where,  by  statute,  a  jvdgmcnt-creditor  who  has  run  his  execution  without  effect,  can  by 
ganushment,  at  law,  bring  in  the  debtors  of  his  judgment  debtor,  and  divert  their  debts 
to  the  aatiafrctiim  of  his  own  j  a  eourt  of  eqvity  will,  b|  auabgy  to  the  proceedings  at 
law,  under  similar  circumstances,  adopt  a  similar  course. 

Courts,  acting  under  the  same  system  of  local  jurisprudence,  shbuld,  where  their  organi- 
xatioB  and  mode  of  procedure  admit  of  it,  make  their  judgments  equally  oomprehen- 
sive. 

This  cause  was  subroiued  upon  the  demurrer  of  two  of  the  de- 
feodants,  according  to  the  practice  of  the  Court.  The  opinion  of 
the  Chancellor  presents  a  full  view  of  the  points  made  bj  the  de- 
norrer,  and  those  portions  of  the  bill  to  which  they  refer,  and  no 
abstract  of  the  bill  is  therefore  given* 

Hughesy  for  the  demurrer. 

It  is  usisted)  that  the  defendant  Hughes  has  nothing  to  do  with  the 
charges  of  fraud  against  the  defendants,  who  were  directors  of  the 
Mississippi  and  Alabama  Kaikoad  Company }  and  so  as  to  J^iho 
Martin. 

As  to  both  defendants  demurring,  they  are  not  charged  to  be  par* 
ticipators  in  the  fraud  cancellbg  the  mortgages  given  to  secure  pay* 
ment  of  debts  and  stockholders. 

The  only  giround  upon  which  the  other  defendants  oan  b^  enlarged 
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joiatljy  M,  that  'they  fraudulently  combined  to  release  the  mort- 
gages.    See  Story  on  £q.  PI.  224,  et  nq. 

Coekej  for  the  bill. 

A  complainant  is  not  permitted  to  demand  several  distinct  matters 
of  distinct  natures  against  several  defendants ;  nor  can  several 
complainants  demand  by  one  bill  several  matters,  perfectly  distinct 
and  unconnected,  against  one  defendant ;  nor  joint  and  separate 
demands  against  the  same  defendant.  Terrell  v.  Craigj  Halst 
Dig.  168. 

But  where  oae  general  right  is  claimed  by  the  bill,  tfaoogb  the 
defendants  have  separate  and  distinct  rights,  an  objection  for  multi- 
fariousness cannot  be  maintained.     lb. 

A  bill  which  only  sets  up  one  sufficient  ground  for  equitable  relief, 
is  not  rendered  multifarious  by  the  insertion  therein  of  a  separate 
and  distinct  claim,  upon  which  the  complainant  is  not  entitled  to  ask 
for  either  discovery  or  relief.     Varick  v.  Smith,  5  Paige,  254. 

The  complainant  may  join  in  the  same  bill  two  good  causes  of 
complaint  arising  out  of  the  same  transaction,  where  all  of  the  de- 
fendants are  interested  in  the  same  claim  of  right,  and  where  the 
relief  asked  for  as  to  each  is  of  the  same  nature.     lb. 

A  bill  in  equity  is  not  multifarious  where  one  general  right  b 
claimed  by  the  plaintiff,  although  the  defendants  may  have  separate 
and  distinct  rights.     Dunmock  v.  Benfry,  20  Pick.  368. 

Chancellor.  The  complainants,  as  the  judgment  creditors  of 
the  Mississippi  and  Alabama  Railroad  Company,  having  exhausted 
their  remedies  at  law  without  effect,  file  this  bill  for  the  purpose  of 
subjecting  certain  equitable  assets  of  said  Railroad  Company,  to  the 
satisfaction  of  their  judgment.  It  appears  that  the  defendants, 
Moss,  Puckett,  Hobson,  Coffee,  and  Shelton,  being  directors  of 
said  institution,  and  being  largely  indebted  thereto  for  borrowed 
money,  and  on  account  of  their  subscription  for  stock,  did  severally 
make  and  deliver  to  said  company  their  respective  mortgages  upon 
various  tracts  of  land,  and  negro  slaves,  for  the  purpose  of  securmg 
their  several  and  respective  liabilities  to  said  company.  It  is 
alleged,  that  these  defendants,  sustaining  the  double  relation  of  direc- 
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tors  and  debtors  to  said  company,  passed  a  resolution  by  which  the 
mortgages  were  ordered  to  be  released  and  cancelled,  without  any 
money  having  been  paid  thereon,  or  other  real  satisfaction  being 
made,  of  the  debts  which  said  mortgages  were  intended  to  secure. 
That,  after  such  releases  had  been  made,  the  said  Moss  assigned  in 
trust,  to  the  defendant  Hughes,  the  property  embraced  in  his  said 
mortgage  to  said  company:  that  the  said  Coffee  has  made  an  assign- 
ment of  the  property  embraced  in  bis  mortgage  aforesaid,  to  the 
defendant  Martin,  upon  some  trust  or  conditions  unknown  to  the 
complainants  :  that  both  said  assignments  were  made  with  full 
knowledge  of  the  prior  mortgages  to  said  company,  and  in  fraud  of 
the  complainants'  said  judgment.  The  bill  prays  that  these  mort- 
gages may  be  declared  in  force,  and  carried  into  effect  for  the  satis- 
faction of  said  judgment.  To  this  bill,  the  defendants  Hughes  and 
Martin  have  each  filed  their  separate  demurrers,  together  with  an- 
swers denying  the  fraud  charged  in  the  bill.  These  demurrers  were 
set  down  for  argument 4iccording  to  the  practice  of  the  Court.  The 
ground  taken  by  each,  is,  that  the  bill  seeks  relief  upon  separate  and 
distinct  matters,  and  against  separate  and  distinct  persons,  having 
DO  privity  of  interest  in  regard  to  the  several  matters  of  the  bill. 
Whether  this  ground  is  well  taken  or  not,  will  be  best  illustrated  by 
an  application  of  the  settled  principles  of  pleading  as  tg  the  admis- 
sibility of  uniting  different  matters  against  the  same  or  different 
defendants,  in  the  same  bill.  One  of  the  leading  rules  upon  this 
subject,  is,  that  where  the  complainant  asserts  one  general  claim, 
and  the  defendants  have  a  common  interest  in  the  point  litigated, 
they  are  properly  united,  although  they  noay  have  separate  rights  as 
to  the  subject-matter  of  the  suit.  Here,  the  complainants  are  the 
judgment  creditors  of  the  railroad  company,  and  the  object  of  their 
bill  is  to  obtain  satisfaction  of  *their  debt  out  of  the  effecu  of  that 
company,  which  they  allege  have  been  fraudulently  passed  into  the 
hands  of  the  present  defendants.  It  is  to  be  remarked,  that  the 
priocipal  defendants  were  the  directors  of  that  company,  charged 
vrith  the  administration  of  its  affairs,  and  with  the  preservation  of  iu 
effects.  They  held  these  effects  as  trustees,  for  the  benefit  of  the 
creditors  and  stockholders  of  the  institution,  and  were  bound  to  ad- 
minister tbem  in  good  faith.  And  yet  the  bill  shows,  that  these 
▼OL.  I.  49 
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derondanto,  aft^  ba?iog  mortgaged  certain  of  their  propertj  to  tbe 
eompaoy,  they  subsequently,  b  their  character  of  directors  thereof, 
ordered  these  mortgages  to  be  cancelled,  and  the  property  recon** 
veyed  to  themselves,  without  having  paid  a  dollar  of  the  money  due 
thereon,  and  that  the  after*assignment  to  Hu^es  and  Martin  was 
made  with  notice  of  these  facts,  and  without  any  consideration 
therefor.     The  answers  of  Hughes  and  Mattin  do  not  deny  the 
notice  charged,  but  simply  deny  all  fraud  and  combination.     The 
charge,  therefore,  of  notice,  and  of  want  of  valid  consideration  in 
the  assignment  to  them,  are  left  in  fuU  effect,  as  charged  b  the  bili« 
Here,  then,  are  a  series  of  joint  acts  on  the  part  of  Hobson,  Coffee, 
Moss,  Puckett,  and  Shelton,  by  which  it  was  blended,  as  is  alleged, 
to  defraud  the  creditors  of  the  company,  and  discbarge  tbemselres 
as  its  debtors.     The  general  claim  of  the  bill,  is,  to  have  the  prop- 
erty, which  was  the  subject  of  their  fraudulent  transactions,  applied 
to  the  satisfaction  of  the  complainants'  judgment.     This  property 
is  claimed  by  tbe  bill,  as  the  property  of  the  railroad  company  — 
^  the  judgment  debtor  of  the  complainant.     Each  of  the  defendants 
are  alleged  to  be  in  possession  of,  or  claiming  some  separate  interest 
to  different  portions  of  that  property.     It  is  thus  apparent,  that  tbe 
main  point  b  litigation,  is  the  alleged  fraudulent  release  of  the  debts 
and  mortgages,  by  which  Shelton,  Puckett,  Moss,  Coffee,  and 
Hobson,  in  their  character  of  directors,  discharged  themselves  from 
the  debt  which  they  owed  tbe  company,  and  reconveyed  to  them- 
selves the  mortgaged  properly,  which  property  constituted  a  part  of 
the  assets  of  that  company,  without  any  consideration  whatever. 
Hughes  and  Martin  derive  their  claim  through  this  tainted  and  fraud- 
ulent channel ;  and,  akhough  it  is  not  pretended  that  they  were 
guilty  of  any  fraud  themselves,  yet,  unless  they  stand  in  tbe  light  of 
purchasers  without  notice,  for  a  presefU  valuable  consideration,  I 
apprehend  that  the  claim  of  the  creditors  of  the  company  most  be 
regarded  as  paramount  to  theirs.     Whelan  v.  Wlulan,  8  Cow.  R. 
537.     I  think,  from  these  views  of  tbe  case,  that  there  is  suflkient 
connection  shown  between  tbe  different  defendants  and  the  subject- 
matter  of  the  suit,  to  authorise  their  joinder  b  the  same  bill.     A.1* 
though  there  is  no  privily  shown  between  Martin  and  Hughes,  y^t 
ibert  is  a  privity  between  each  of  them  and  the  other  defendaiics. 
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upon  wbom  the  gravamen  of  the  bill  rests.  The  case,  divested  of  all 
its  verbiage,  is  simply  this  :  the  complaioants,  as  judgment  creditors 
of  the  Alabama  Raikoad  Company,  ask  to  subject  the  property  of 
their  debtor  to  the  satisfaction  of  their  claim,  which  they  allege  has 
been  transferred  to  the  hanils  of  the  defendants,  without  any  consid- 
eration. In  the  case  of  FtUows  v.  Fkllous  (4  Cow.  Rep.  682),  it 
was  lield,  that  where  a  judgment  debtor  has  conveyed  different  por- 
tions of  his  properly  to  difibrent  persons,  in  fraud  of  his  creditors, 
that  each  of  such  purchasers  may  be  united  with  the  debtor  in  the 
same  bill,  by  a  judgment  creditor.  And,  in  the  case  of  Boyd  v. 
Hoyt  (5  Paige's  Rep.  77),  Chancellor  Walworth  held,  that^fou  may 
unite  in  a  creditor's  bill,  two  or  more  persons  indebted  to  the  judg- 
ment debtor,  at  different  times  or  for  distinct  sums.  It  is  true, 
that  the  Chancellor  seemed  to  place  his  decision  upon  the  provisions 
of  a  statute  of  New  York  ;  but  it  had  been  repeatedly  before  de- 
cided, that  that  statute  was  merely  declaratory  of  the  powers  and 
jurisdiction  of  a  court  of  equity,  as  they  existed  before  its  passage. 
Hodden  v.  Spader^  20  John.  Rep.  554 ;  Caeriday  v.  JIfeaeAam, 
3  Paige's  Rep.  312.  If  such  jurisdiction  did  not  exist  upon  general 
principles  of  equity  jurisprudence,  I  should  be  idclined  to  assume 
it,  in  analogy  to  a  proceeding  at  law  authorized  by  a  statute  of  this 
State.  By  that  statute,  &  judgment  creditor,  who  has  run  his  exe- 
cution without  effect,  may,  by  the  process  of  gamiehmeni^  bring 
in  the  debtors  of  his  debtor,  and  divert  the  payment  of  their  debts 
to  the  satisfaction  of  his  own.  Jt  would  be  a  reproach  upon  the 
princifdes  of  equity,  to  hold  that  the  rights  and  remedies  of  a  judg- 
ment creditor  are  less  comprehensive  in  this  Court  than  at  law. 
Courts  acting  under  the  same  system  of  local  jurisprudence  should 
make  their  judgments  equally  comprehensive,  where  their  organiza- 
Q<m  and  modes  of  proceeding  will  admit  of  it.  Upon  the  whole, 
I  am  of  opinion  that  the  demurrer  must  be  ovemiled. 
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Where  the  parties  in  interest  are  so  numerons  as  to  render  it  inconienient,  if  not  imprac- 
ticable, to  make  them  all  defendants,  without  great  delay  and  ezpeaee ;  and  jvstke  can 
be  done 4>et ween  the  parties  before  the  court,  without  affecting  the  interest  of  the  others ; 
the  court  will  proceed  to  a  decree,  notwithstanding  the  want  of  parties. 

Where  there  were  one  hundred  partners,  who  had  each  executed  a  mortgage  to  secure  tlie 
debts  o^the  partnership,  and  some  of  the  partners  were  dead,  leaving  niunetons  repra- 
sentatires ;  held,  that  the  mortgagee  might  foreclose  each  mortgage,  by  a  aeparate  suit 
against  each  partner,  without  making  the  others  parties. 

An  unincorporated  association  of  men,  for  the  purposes  of  banking,  is  but  a  ptiiaie  part- 
nership, and  their  contracts  and  liabilities  are  those  of  priTSte  partners. 

Articles  of  partnership  regulate  the  rights  and  powers  of  the  partners,  as  among  them- 
selves, but  as  to  third  persons,  they  may  be  altered  by  the  conduct  of  the  partaers,  ao 
as  to  be  contrary  to,  or  beyond,  their  original  terms. 

Where,  by  the  articles  of  a  partnership  association,  for  the  purpose  of  private  banking, 
each  partner  was  to  execute  a  mortgage  to  the  partnership,  to  secure  the  payment  of 
his  stock  in  the  partnership,  and  afterwards  the  mortgages  were  made,  eecuring  not 
only  the  stock,  but  also  the  circulation  and  debts  of  a  general  character,  of  the  partner- 
ship ;  heldf  that  the  mortgages  were  a  security  for  the  debts  of  the  partnership,  to 
which  a  creditor,  to  whom  the  partnership  had  assigned  the  mortgages,  might  leaortfer 
payment. 

The  interest  of  a  mere  mortgagee  is  in  the  nature  of  a  chase  in  action^  and  cannot  there- 
fore be  seized  and  sold  under  an  execution  at  law. 

Where  debu  due  to  a  partnership,  in  five,  ten,  and  fifteen  years,  had  been  second  by 
mortgages,  the  creditors  of  the  partnership  could  not  have  any  more  summary  lemedj 
on  the  mortgages,  than  the  partners  themselves  would  have. 

Where  each  partner  executes  a  mortgage  to  the  partnership,  for  the  purpoae  of  "  bmJit^ 
and  rendering-  himae{f  UaUe  to  pay  the  '*  partnership  debts,  and,  in  the  conditiea  of  tbe 
mortgage,  recites  that  the  mortgage  is  to  be  discharged  when  the  UabiliUes  of  the  part- 
nership are  all  paid  ;  held,  that  one  of  the  objects  of  the  mortgage  vras  to  secure  the 
payments  of  the  debts  of  the  partnership. 

The  bill  states  that  Michael  Wall,  and  more  than  a  hundred 
other  persons,  entered  into  articles  of  partnership  in  April,  1838, 
for  the  purpose  of  banking,  under  the  style  of  the  Real  Estate 
Banking  Company  of  Hinds  County.  The  names  of  the  partn«3 
are  given,  and  the  terms  of  the  partnership. 

That  M.  Wall  subscribed  for  239^i?ff  shares  of  stock  in  the 
association,  and  executed  a  bond  to  the  president  and  directors 
of  the  company  for  the  sum  of  $23|929*29,  to  be  defeated  upoo 
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the  payment  of  one  third  thereof  at  the  end  of  5  years,  from  and 
after  the  first  day  of  January,  1839  ;  one  third  thereof  at  the  end 
of  10  years,  and.  the  other  third  at  the  end  of  15  years  from  said 
date,  and  upon  meeting  and  satisfying  any  other  call  that  might  be 
made  upon  him  by  the  said  president  aod  directors,  in  pursuance 
of  the  requirements  of  said  articles  of  association. 

And  that,  on  the  said  3d  day  of  July,  in  the  year  1838  —  the 
day  of  the  date  of  the  bond  —  the  said  M.  Wall,  still  further  to  se- 
cure the  amount  of  the  stock  by  him  subscribed,  punctually,  and  at 
the  periods  in  said  bond  specified  ;  and  to  bind  and  render  himself 
liable  in  conjunction  with  each  and  every  of  the  stockholders  of 
the  said  Real  Estate  Banking  Company,  to  all  and  singular  the 
holders  of  the  notes,  bills,  checks,  and  other  liabilities  of  the  said 
Real  Estate  Banking  Company  of  Hinds  county,  then  existing,  or 
which  might  exist,  at  any  period  during  15  years,  from  and  after 
said  first  day  of  January,  1839  ;  conveyed  to  said  president  and 
directors,  by  indenture  of  mortgage,  certain  lands  lying  in  Hinds 
county,  which  was  duly  delivered,  certified,  and  recorded,  &c. 

And  that,  at  a  meeting  of  the  board  of  directors  of  said  com- 
pany, held  at  Clinton,  b  February,  1839,  it  was  resolved,  that 
Joseph  Davenport  and  Jacob  F.  Foute,  should  be,  and  they  were 
appointed  commissioners  to  negotiate  a  loan  in  New  Orleans,  with 
power  to  sell,  transfer,  pledge,  or  hypothecate  the  stock,  bonds, 
and  mortgages  of  the  company,  as  collateral  security  for  the  repay- 
ment. And  that,  on  the  6th  of  March,  in  the  year  1839,  a  letter 
of  attorney,  with  full  powers,  was  made  to  them  accordingly.  That 
an  agreement  was  entered  into  with  the  complainant,  Boisgerard, 
by  them,  on  or  about  the  9th  of  March,  1839,  for  the  loan  or  ad- 
vance by  him  to  said  company  of  $300,000,  in  consideration  that 
the  company  would  execute  and  deliver  to  him  their  joint  and  seve- 
ral bond,  in  the  penal  sum  of  $600,000  ;  conditioned  for  the  pay- 
ment of  $300,000  with  interest,  at  7  per  cent.,  and  all  proper 
coats  and  charges,  on  or  before  the  first  day  of  March,  1S40,  by 
shipments  of  cotton  to  Bonnaffe,  Boisgerard,  &  Co.  of  Havre ; 
and  would  assign  and  deliver  to  complainant,  John  Delafield,  as 
tmstee^  certain  bonds  and  indentures  of  mortgage,  mentioned  in  a 
scheddb  annexed  to  said  articles  of  agreement,  amounting  to 
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$600)000  and  upwards,  with  power  and  authority  to  him  lo  collect 
the  amounts  due  upon,  and  secured  by  the  said  bonds  and  the  said 
indentures  of  mortgage,  or  to  sell  the  said  bonds  and  indentures  of 
mortgage  in  case  of  need,  and  to  apply  the  proceeds  thereof  to  the 
payment  of  all  or  any  sums  of  money  due  from  the  company  to  the 
complainant,  Boisgerard.  And  that,  between  the  date  of  said 
agreement  and  the  20th  June,  1839,  the  said  company  should  ship 
to  Bonnaffe,  Boisgerard,  &  Co.  at  Havre,  5000  bales  of  cotton, 
out  of  which  complainant,  Boisgerard,  was  to  receive  $100,000 
towards  the  repayment  of  said  $300,000.,  And  that,  in  case  the 
company  failed  to  perform  their  agreement,  that  they  should  retmr* 
burse  to  the  complainant,  Boisgerard,  the  amount  of  his  advances 
in  90  days,  and  that  the  date  of  such  failure  should  be  fixed  by 
notice  of  John  Delafield,  and  a  copy  addressed  to  the  company. 

That  the  money  ($300,000)  was  advanced,  the  bond  for  $600,000 
executed,  and  deed  made  in  pursuance  of  the  agreement,  by  which 
the  president  and  directors  of  said  company,  for  the  considera- 
tion of  one  dollar,  and  for  divers  other  good  causes  and  considera- 
tions, granted,  bargained,  sold,  assigned,  transferred,  and  sec  over  to 
complainant,  John  Delafield,  all  the  said  several  indentures  of 
mortgage  in  the  said  instrument  specified,  being  those  mentioned  in 
the  schedule  annexed  to  the  agreem^at,  together  with  the  bonds  or 
writings  obligatory,  in  the  said  indentures  of  mortgage  described, 
and  alJ  moneys  due,  or  to  become  due  on  the  said  bonds  or  writings 
obligatory,  and  said  indentures  of  mortgage ;  constituting  said 
Delafield  the  agent,  to  use  all  lawful  means  to  collect  said  moneys, 
&c.  That  among  the  mortgages  and  bonds  so  sold  and  transfer^ 
red,  was  that  of  Michael  Wall.  That  Boisgerard  complied  with 
his  agreement ;  the  company  did  not  comply  with  theirs,  and  that 
they  owe  him  $305,988  and  66  cents,  and  interest  since  Uardi, 
'  1840  ;  whereby  M.  Wall  became,  and  was,  and  still  is,  liable  and 
bound  to  complainant,  Boisgerard,  to  pay  the  same. 

The  bill  charges,  that  the  whcle  amount  of  $23,939.^,  mention* 
ed  in  the  condition  of  the  said  bond  or  writing  obligatory,  and  tha 
said  indenture  of  mor^pge  executed  by  the  said  M.  Wail,  as  afore- 
said, and  secured  thereby,  still  remabs  due  and  unpaid,  no  peat 
baying  been  paid  before  the  transfer,  or  since ;  by  which  the 
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has  become  absolute  in  law,  in  complainant,  BelaGeld,  as  trustee 
for  complainant,  Boisgerard  :  and  that  said  mortgaged  premises  are 
a  lender  and  scanty  security,  and  wholly  inadequate  for  the  pay- 
ment of  the  said  sum  of  $23,929*20,  mentioned  in  the  said  inden- 
ture of  mortgage,  executed  by  the  said  Michael  Wall ;  as  aforesaid, 
and  that  the  whole  property  mentioned  in  all  the  said  indentures  of 
mortgage,  conveyed  and  assigned  to  said  Delafield,  in  trust  for  said 
Boisgerard,  are  wholly  inadequate,  and  are  a  slender  security  for 
the  payment  of  said  j|^305,988  and  66  cents.  And  the  bill  states, 
that  the  complainants  do  not  seek  to  bring  in,  as  parties  to  the  suit, 
the  greet  body  of  stockholders  in,  and  subscribers  to,  said  com- 
pany ;  for  the  reason,  that  the  great  number  of  them,  and  the 
change  of  residence  and  death  of  many,  would  render  it  impossible 
to  bring  them  all,  and  the  heirs  and  representatives  of  such  as  have 
died,  or  may  die  during  the  pendency  of  the  suit  before  the  Court. 

The  bill  prays  that  the  said  Michael  Wall  may  be  decreed  to 
pay  the  said  s^um  of  23,929*20,  mentioned  in  the  condition  of  the 
said  bond  or  writing  obligatory,  and  the  said  indenture  of  mortgage 
executed  by  him,  or  the  said  sum  of  $305,988*56  and  inter- 
est:  by  a  short  day,  &c.,  or  in  default,  that  he  and  those  claim- 
ing under  Mm,  may  be  foreclosed  of  and  from  all  equity  of  re- 
demption in,  and  to  said  mortgaged  premises,  &c.,  and  for  general 
relief,  &c.  With  the  bill,  as  parts  of  it,  exhibits  are  filed  from  A. 
to  J.,  of  the  above  facts. 

Two  points  are  taken  on  the  demurrer. 

Ist.  That  all  persons  having  a  direct  interest  in  the  decree  to  be 
pronounced,  are  not  made  parties  to  the  suit. 

2d.  That  the  debt  secured  by  the  mortgage  was  not  cue  at  the 
time  of  the  filing  of  the  bill,  nor  for  more  thai^  a  year  there- 
sfier. 

C.  R.  CKftofif  on  behalf  of  tbe  demurrer. 

1st.  By  the  bill  and  the  articles  of  the  partnership,  filed  as  an 
eithibit,  it  appears,  that  more  than  one  hundred  persons  became 
members  of  the  Real  Estate  Banking  Company  of  Hinds  County, 
for  tbe  term  of  fifteen  years,  and  that  the  conduct  of  the  afiairs  of 
tha  company  was  to  be  intrusted  to  a  president  and  board  of  di- 
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rectors,  wbo  should  serve  until  the  1st  Monday  of  March,  183D, 
on  which  day,  and  on  each  succeeding  Ist  Monday  of  March,  dur- 
ing the  existence  of  the  company,  there  should  be  an  annual  elec- 
tion (see  exhibit  A,  art.  VI.  and  p.  3,  4  of  bill),  and  that,  on  the 
Ist  Monday  of  March,  1839,  at  a  regular  meeting  of  the  stock- 
holders, held  pursuant  to  the  provisions  and  requirements  of  said 
articles  of  association,  certain  persons  (naming  them)  were  duly 
elected  directors  for  the  ensuing  year.  Now,  the  general  rule  is, 
that  you  must  have  before  the  Court  all  parties,  whose  interests 
the  decree  will  affect,  because  they  are  concerned  to  resist 
the  demand,  and  to  prevent  their  fund  from  being  exhausted  by 
collusion.  The  bond  and  mortgage  here,  were  made  by  a  member 
of  the  company,  to  the  president  and  directors  of  the  company,  and 
thereby  became  the  fund  of  the  company.  With  other  bonds  and 
mortgages,  to  the  amount  of  $600,000,  they  were  transferred  to 
the  complainants,  who  allege,  that  they  are  a  very  inadequate  se- 
curity for  their  debt  of  $305,988*56.  It  is  the  interest  of  the 
company  that  these  bonds  and  mortgages  shall  pay  as  much  of  their 
debt  as  practicable,  because  they  are  liable  for  whatever  may  re- 
main unpaid  out  of  their  other  assets.  It  is  the  interest  of  the 
individual  mortgagors  that  they  may  bring  as  little  as  possible,  that 
thereby  they  may  reacquire  their  mortgaged  estates,  disincumbered 
of  these  mortgages,  for  the  smallest  possible  sum.  The  company 
is,  therefore,  directly  and  deeply  interested  in  the  controversy,  and 
ought  to  be  made  a  party  to  it.  In  Gifford  v.  Hart^  (1  Scboales 
&  Lefroy,  386),  it  was  held  that  a  decree  obtained  without  making 
those  whose  rights  were  affected  parties,  was  fraudulent  and  void 
as  to  those  parties.  The  same  principle  was  declared  m  the 
House  of  Lords,  in  Gore  v.  Stackpoole  (I  Dorr's  Rep.  18),  in 
which  it  was  held,  that  to  make  a  foreclosure  of  a  mortgage  valid, 
all  parties  in  interest  must  be  brought  before  the  Court.  I  am 
aware,  that  the  inconvenience  of  this  rule  has  sometimes  led  to  its 
relaxation,  both  in  England  and  the  United  States  ;  bat  Mr.  Jus- 
tice Story  (2  £q.  741),  alluding  to  the  legal  rule,  says,  it  is  of 
a  far  more  extensive  nature  in  equity,  whose  courts  frequendy  re- 
quire all  persons  who  have  remote  and  future  interests,  or  wbo  are 
directly  affected  by  the  decree,  to  be  made  pardes  ;  and  they  will 
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not,  he  says  (p.  743),  if  they  are  withiD  the  jurisdiction,  and 
capable  of  being  made  parties,  proceed  to  decide  the  cause  with- 
otft  them.  It  is  not  alleged  in  the  biU,  and  could  not  be,  that  a 
iMJority  of  these  persons  are  not  within  the  jurisdiction  of  the 
court,  and  capable  of  being  ^ade  parties.  That  some  are  beyond 
the  jurisdiction  of  the  court,  may  be  a  sufficient  reason  for  omitting 
them ;  but  it  does  not  foUow,  because  you  may  omit  some,  you 
may  omit  all. 

If,  however,  the  Chancellor  should  be  of  opmion,  that,  in  a  case 
like  the  present,  all  the  members  of  the  company  need  not  be  made 
parties,  in  consequence  of  the  inconvenience  and  delay  which 
might  result  from  it  (and  it  is  conceded  that  some  chancellors  have 
gooe  that  far),  still  it  is  believed,  that  no  case  can  be  found,  where 
a  bill  has  been  entertained  against  one  member  of  a  joint  stock 
company,  which  conducted  its  afiairs  by  a  president  and  directors, 
without,  at  least,  making  them  parties,  which  is  in  eiSect  making 
parties  of  all  the  company  ;  and  there  is  an  obvious  propriety,  not 
to  say  legal  necessity,  in  this  :  the  company  makes  its  contracts 
through  these  agents  and  members,  and  they  are  proper  parties  to 
all  suits,  seeking  an  adjustment  of  their  contracts.  It  was  so  held 
m  a  case  referred  to  in  a  note  to  15  Vesey,  14,  and  this  seems  to 
have  been  the  opinion  of  the  complainants,  from  the  frame  of  their 
bill,  as  they  have  made  parties  of  those  persons  who  were  direc- 
tors at  the  time  of  their  contract.  They  have  shown  by  their  bill 
(p.  3,  4),  that  according  to  the  articles  of  association,  there  was 
to  be  an  annual  election  of  directors  on  the  first  Monday  of  March 
m  each  year,  for  fifteen  years,  the  period  for  which  the  partiiership 
was  formed ;  and  that  they  made  the  contract  therein  set  forth, 
with  the  directors,  elected  on  the  first  Monday  of  March,  1839 ; 
aod  they  bring  their  bill  against  these  same  persons,  in  the  year 
1842,  without  alleging  their  reelection,  or  that  no  election  has 
since  taken  place,  or  any  other  matter  or  thing  which  gives  plausi- 
bility to  the  idea,  that  these  same  persons  have  any  interest  or  con- 
cern, whatsoever,  in  this  company,  as  directors.  The  amount  they 
claim  is  large,  very  large,  and  the  defendant  M.  Wall,  as  an  indi- 
vidual member  of  the  company,  having  no  connection  with  its 
active  business,  can  know  nothing  of  its  justness,  nor  whether  the 
VOL.  I.  50 
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payments  made  have  been  credited,  nor  whether  the  sums  charged 
were  received  ;  and  certainly  the  persons  having  charge,  as  direc- 
tors, of  the  books  and  business  of  the  company,  at  the  time  of  the 
bringing  of  the  bill,  and  not  those  who  were  such  in  1839,  when 
the  contract  was  made,  are  the  proper  and  the  only  proper  and 
necessary  parties,  and  there  is  no  averment  in  the  bill  to  repel  the 
necessary  inference,  that  the  afiairs  of  the  company  are  now  in  the 
hands  of  other  and  different  persons.  For  these  reasons,  then,  the 
demurrer  is  well  taken,  as  to  the  first  point. 

2.  The  second  point  is,  that  the  bill  was  brought  before  the  debt 
secured  by  the  mortgage  became  due. 

The  bond  is  for  $23,929*20,  and  is  dated  the  3d  day  of  July, 
1838.  The  condition  is  for  the  payment  of  one  third  of  that  sum 
at  the  end  of  five  years,  from  and  after  the  1st  day  of  Januaiy,  1839, 
one  third  at  the  end  of  ten  years,  and  the  other  third  at  the  aid  of 
fifteen  years  from  the  date  aforesaid  ;  and  that  the  obligor  should 
meet  and  satisfy  any  other  call  that  may  be  made  by  the  president 
and  directors,  in  pursuance  of  the  requirements  of  the  articles  of 
association. 

The  bond  is  for  the  amount  of  stock  subscribed  for  by  M.  WaB. 
The  articles  of  association  require,  that  the  stock  shall  be  secured 
by  bond  and  mortgage  on  unincumbered  real  estate.  The  mortgage 
is  intended  to  secure  the  amount  of  the  bond,  and  to  render  the 
mortgagor  liable,  with  each  and  every  stockholder,  to  all  and  singu- 
lar the  holders  of  the  notes,  bills,  checks,  and  other  liabilides  of 
the  company  then  existing,  or  which  might  thereafter  exbt  for  the 
period  of  fifteen  years.  This  latter  clause  creates  no  additional 
liability  on  the  part  of  the  mortgagor  ;  he  was,  without  it,  liable  foe 
all  the  debts  the  company  might  contract.  Before  the  agreement 
of  the  9th  of  March,  1839,  with  the  complainants,  any  creditor  of 
the  company  might  have  filed  a  bill  against  the  proper  parties,  and 
subjected  this  fund,  or  the  mortgaged  premises,  to  sale,  for  the  satis- 
faction of  his  debt.  By  this  agreement  a  special  appropriation  of 
this  fund,  or  bond  and  mortgage,  and  the  premises  on  which  thejr 
reposed  for  security,  was  made,  and  any  creditor  seeking  to  reach 
it,  would  have  been  enjomed  from  doing  so,  at  the  instance  of  the 
present  complainants  ;  seeing  that  the  agreement  thus  appropriating 
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it  (or  deed)  was  matter  of  record  io  the  county -in  which  the  land 
was  situated.  What  was  it  that  was  thus  specially  appropriated  to 
the  complabaDts  ?  Was  it  the  general  liability  o(  Michael  Wall,  as 
a  member  of  the  company,  or  was  it  the  bond  and  mortgage,  and  the 
hod  OD  which  they  rested  f  The  nature  of  the  case,  as  well  as  the 
contract  of  the  parties,  determine  it  to  be  the  latter.  The  general 
KabiUiy  is  incapable  of  transfer  or  special  appropriation,  and  is  a 
resource  alike  open  to  every  creditor,  and  incapable  of  extinguish- 
ment, as  long  as  a  debt  of  the  company  remains  ;  but  it  must  be 
reached  through  the  judgment  of  a  court  of  law.  The  mortgaged 
property  was  also  open  to  every  creditor,  until  specially  appropri- 
ated, when  it  became  the  peculiar  fund  of  the  party  to  whom  it  was 
transferred,  and  to  whom  it  can  only  be  made  available  by  a  sale 
nnder  a  decree  of  the  court  of  chancery;  and  when  thus  sold,  it 
ceases  to  be  any  longer  a  resource  or  fund  for  either  general  or 
special  creditors,  and  is  in  fact  extinguished.  If  it  fail  to  satisfy  the 
debt  of  the  special  creditor,  the  general  liability  of  the  mortgagor  is 
adll  open  to  him;  but  as  to  that  liability,  be  occupies  the  same  posi- 
tion of  any  other  creditor,  and  must  reach  it  through  the  courts  of 
kw  also. 

To  this  view  die  contract  fully  conforms.  In  the  second  article 
of  this  contract,  p.  38,  in  enumerating  what  is  to  be  done  by  the 
company,  it  is  said,  ^'  the  said  parties  of  the  first  part  will  also 
assign  and  deliver  the  several  bonds  and  mortgages,  of  which  a  list 
is  hereto  annexed,  amounting  in  the  aggregate  to  $600,000  and  up- 
wards, to  John  Delafield,  Esq.,  of  New  York,  banker,  in  trust,  but 
with  full  power  to  coUect  and  sell  the  6ame,  in  case  of  need,"  &c. 
In  the  list  of  bonds  and  mortgages  referred  to,  will  be  found  that  of 
M.  Wall,  stated  at  the  amount  of  the  bond  precisely  ($28,929-20) , 
What,  then,  was  this  bond  and  mortgage  a  security  for,  in  fact,  as 
well  as  in  the  contemplation  of  the  parties  ?  Why,  undoubtedly, 
for  $28,929-20.  Was  it  a  security  for  this  sum  then  presently  due  ? 
This  could  only  be  ascertained  by  looking  at  the  bond  and  mort- 
gage. Doing  so,  it  was  found  the  obligor  was  unwilling  to  under- 
take to  repay  that  sum,  immediately,  and  that  he  only  undertook'  to 
j>ay  It,  in  five,  ten,  and  fifteen  years  from  the  first  day  of  January, 
1839,     This  was  his  agreement ;  it  hath  this  extent,  no  more  ;  and 
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by  bis  agreement  only  is  he  bound.  Was  the  bond,  tbtis  drawn  and 
secured  by  mortgage,  a  satisfiictory  security  to  the  complainanu  ? 
From  their  having  received  it  as  such,  there  can  be  no  contrary 
iofereoce  ;  and  they  cannot  now  either  increase  the  amount  of  the 
security,  or  dimmish  the  time  it  had  to  run  to  maturity.  The  coo* 
tract  of  the  defendant,  M.  Wall,  with  the  company,  of  wUch  he 
was  a  member,  as  transferred  to  the  complainants,  is  the  measure  of 
his  liability,  and  of  their  rights  ;  and  if  it  be  insisted  that  he  is  liable 
for  the  whole  debt,,  it  does  not  thence  result,  that  be  is  liable  for  it, 
under  this  bond  and  mortgage ;  on  the  contrary,  the  hood  and  mort- 
gage fix  the  precise  amount  of  the  liability  of  which  they  are  the 
evidence,  and  the  period  of  its  payment.  There  is  as  much  or 
more  difference  between  hb  general  liability  as  a  member  of  the 
firm,  and  his  special  liability  under  the  bond  mortgage,  as  there  is 
between  an  express  and  an  implied  assumpsit ;  the  former  being  lira-  | 

ited  by  its  terms,  and  the  latter  bemg  only  limited  by  the  amount  of 
the  parol  mdebtedness. 

If  the  complainant,  Delafield,  had  sold  these  bonds  and  mort- 
gages, as  he  might  have  done  under  the  contract,  what  would  be 
have  sold  ?  Not  the  general  liability  (as  to  this  case)  of  M.  Wall, 
but  his  bond,  due  in  five,  ten,  and  fifteen  years,  secured  by  a  mort- 
gage on  real  estate  ;  and  the  parties,  when  they  speak  of  the  right 
to  sue,  could  have  intended  nothing  further. 

And  the  complainants,  when  they  come  to  ask  a  decree  of  the 
Court,  ask  for  the  said  sum  of  $23,929*20,  '^  mentioned  io  the 
condition  of  the  said  bond  or  writing-obligatory  and  the  said  inden- 
ture of  mortgage,"  and  yet  do  so,  more  than  twelve  months  in  ad- 
vance of  the  maturity  of  the  bond;  can  they  trace  their  rigjbt  to  the 
bond,  secured  by  the  mortgage,  and  yet  disregard  the  main  fostuie 
of  the  instrument  —  the  period  at  which  the  sum  it  secures  becomes 
pajrable  ?  I  think  not,  and  shall  so  continue  to  think,  unless  my 
opimon  is  shaken  by  suonger  reasons  than  my  own  reflections  have 
supplied. 

Oeorge  L.  PotUr^  for  complainants. 

The  first  objection,  that  ail  of  the  partners,  members  of  the  oom* 
pany,  are  not  made  parties  to  the  bill,  is  a  manifestly  iasufficieot 

cause  of  demurrer. 
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It  is  not  true,  as  suggested  by  the  demurrer,  that  the  bill  states  a 
mortgage  '^  made  by  one  of  the  defendants  to  a  partnersbip  consist- 
ing of  more  than  100  members."  The  mortgage  is  made  to  *^  the 
President  and  Directors  of  the  Real  Estate  Banking  Company  of 
Hinds  county,"  and  not  to  the  company  at  large. 

In  this  State,  it  is  '^  sufficient"  to  '^  declare  or  complain"  against 
any  one  or  more  ^^of  several  copartners."  How.  and  Hutch. 
595,  sec.  30.  In  sec.  32,  at  same  page,  the  word  ^^  complainants" 
is  used,  showing  that  the  statute  applies  as  well  to  proceedings  in 
chancery  as  to  actions  at  law. 

Ag^,  the  bill  shows  a. case  in  which,  by  reason  of  the  multipK- 
city  of  parties  connected  with  thb  association,  there  is  an  utter  im- 
possibility of  bringbg  before  the  court,  in  one  suit,  all  of  the  per- 
sons in  interest.  The  general  rule,  that  all  parties  in  interest  most 
be  joined,  b  merely  a  rule  of  convenience,  to  enable  the  Court  to 
settle  by  one  decree,  matters  that  might  otherwise  cause  a  variety  of 
suits ;  and  whenever  an  adherence  to  it  would  produce  great  incoi^ 
veoieoee,  or  amount  to  a  denial  of  justice,  the  Court  will  dispense 
with  the  rule,  for  the  same  reascMis  that  caused  its  adoption.  The 
time  is  long  past,  since  a  court  of  chancery,  on  a  mere  technicality, 
would  deny  relief  in  a  case  of  manifest  equity  shown  by  a  com- 
pfaunaitf.  Van  FeehUn  v.  Terry,  2  John.  Ch.  R.  197 ;  Malr  v. 
Mim  Biver  Ca.,  11  Yes.  443 ;  Wi$erY.  BlaeUtyj  1  John.  Ch.  R. 
438;  Codebum  v.  Thomp$on^  16  Yes.  326  ;  Ex'n  Brashear  y. 
Van  C^nlandiy  2  John.  Ch.  R.  247  ;  We^Ml  v.  Van  B^naalUar^ 
I  Jdm.  Ch,  R.  350. 

In  the  case  made  by  this  bill.  Wall  represents  his  equity  of  re- 
demption in  his  original  estate  ;  the  directors,  parties  defendant,  rep* 
resent  their  equity  of  redemption  in  the  mortgaged  estate,  assigned 
to  Delafield,  one  of  the  complainants  ;  they  i^,  as  the  officers 
and  trustees  of  the  company,  under  the  articles  of  association,  rep- 
resent ib/6  interests  a[  their  copartners,  as  cestuis  ftie  trusty  umkr 
the  mortgage.  So  that  the  bill  brii^  before  the  court  Delafield,  in 
whom  is  the  legal  estate  b  the  mortgaged  premises  ;  the  directors, 
io  whom  is  the  equity  of  redemption  under  the  assignment  to  Dek- 
field  ;  and  Wall,  in  whom  b  the  equity  of  redemption  under  the 
crigiiMil  mortgage.     Now,  it  was  not  necessyy  to  bring  in  the  sev- 


414         SUPERIOR  COURT  OF  CHANCERY. 

Boisgerard,  et  al.  v.  Wall. 

era!  members  of  the  copartnership,  because  the  legcU  estate  in  these 
lands  was  never  in  them  ;  and  because  the  articles  of  association 
vest  the  entire  interests  of  the  company  in  the  directors,  as  the  maD- 
agers  and  agents  of  the  company,  and  give  them  power,  as  such,  to 
create  debts  binding  on  the  company.  These  directors  may,  then, 
properly  represent  the  company  in  proceedings  for  the  satisfaction 
of  debts  80  created.  Van  Vechten  v.  Terry,  et  ah.,  2  John.  Ch. 
R.  197. 

Again,  two  distinct  interests  are  provided  for  in  the  condition  of 
this  mortgage  ;  that  is,  the  interest  of  the  copartnership,  and  the 
interest  of  its  creditors.  The  former  is  the  amount  of  the  stock- 
bond,  and  also  such  debts  as  Wall  may  owe  the  company  ;  the  in- 
terest of  the  creditors  is  the  amount  of  their  claims  against  the  com- 
pany. The  patoer  of  the  directors  under  the  mortgage  was  this  — 
to  charge  the  mortgaged  premises  with  such  debts  as  they  might 
contract  for  the  company  ;  to  discharge  the  lands,  by  a  bona  fide 
release  from  the  claims  of  all  subsequent  creditors  of  the  company; 
to  vest,  by  an  assignment  of  the  mortgage,  in  any  creditor  of  the 
company,  a  right  to  prior  satisfaction  out  of  the  lands,  not  only  as 
against  subsequent  creditors  of  the  company,  but  also  and  particu- 
larly as  against  the  company  itself ;  to  authorize  such  preferred 
creditor  to  subject  the  lands  to  the  payment  of  his  debt,  by  a  fore- 
closure and  sale,  and  hold  the  surplus  for  the  directors.  Now,  what 
have  the  directors  done  ?  By  the  assignment  to  Delafield,  they 
have  vested  in  him  not  only  the  legal  estate  in  the  lands,  but  also  a 
power  to  foreclose  the  mortgage,  and  sell  the  premises  in  the  same 
manner  as  if  he  had  been  the  original  mortgagee.  So  that  in  fact 
there  is  no  equity  of  redemption,  under  the  assignment  to  Delatek), 
to  be  overreached  by  a  foreclosure,  and  the  bill  might  have  been 
filed  against  Wall  alone,  to  foreclose  his  equity  of  redemption  under 
the  original  mortgage.  The  power  granted  by  the  assignnoent  to 
Delafield,  to  foreclose  and  sell  the  premises,  and  from  the  proceeds 
to  pay  the  debt  of  Boisgerard,  '^  rendering  the  overplus,  if  any  there 
should  be,"  to  the  directors,  is  a  clear  authority  for  Delafield  to  pro- 
ceed against  Wall  alone  for  a  foreclosure  and  sale  ;  and  such  sale 
would  transfer  the  entire  mortgaged  interest  to  a  purchaser.  This 
would  be  strictly  withiq  the  power  granted  to  Delafield  by  the  direc- 
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tors,  and  they  bad  full  power  so  to  stipulate.  (Vide,  AssigunieDt,  p* 
45  ;  Art.  of  Associatiou,  last  clause  of  art.  6,  p.  27,  and  art.  24, 

P-29)  " 

Parties  may  agree  to  waive  their  equities  uoder  moitgages,  or  to 
sufcgect  them  to  other  rules  than  those  which  usually  govern  a  court 
of  chancery  in  adjusting  such  equities.  Mortgages  with  a  power  of 
sale  are  an  instance  of  such  waivers,  and  such  are  very  like  the 
assignment  in  this  case  to  Delafield.  The  mortgagor  may  prevent 
a  sale  under  the  power,  by  filing  his  bill  to  redeem  ;  but  the  mott* 
g^gee  might  sell,  under  the  power,  without  a  foreclosure,  and  the 
uxurtgagor  would  be  bound  by  the  sale*  Now,  the  directors  have 
stipulated  (precisely  as  a  mortgagor  might  for  the  sale  of  bis  estate 
by  the  mortgagee),  that  Delafield  might  proceed  to  foreclose  against 
Wall,  and,  by  a  judicial  sale  of  the  premises,  pay  the  debt  to  Bois- 
gerard. The  directors  would  be  bound  by  such  sale,  in  the  same 
manner  as  a  mortgagor  would  be  bound  by  a  sale  under  the  power 
inserted  in  his  mortgage. 

But  the  complainants  have  chosen  to  bring  in  the  present  direc- 
lois  of  the  company,  in  order  that  it  might  be  fairly  represented  in 
the  cause.  The  argument  of  Judge  Clifton  goes  -  beyond  his  de- 
ODurrer,  and  suggests  that  the  bill  does  not  show  that  these  are  the 
present  directors  of  the  company.  The  bill  states  that  the  directors 
were  to  hold  over  until  their  successors  were  duly  elected  (p.  4) ; 
they  are  named  as  the  present  officers  of  the  company,  and  as  such 
are  charged  as  combining,  &c.  with  Wall  (p.  21)  ;  and  as  such 
officers,  combining,  &c.,  process  is  prayed  against  them.  Judge 
Clifton  cites  Culkn  v.  Duke  of  Queensbury,  15  Yes.,  note  to  p. 
14,  to  show  that  the  present  directors  should  be  made  parties  ;  but 
tbat  case  only  shows  that  the  directors'  '^  contractors''  need  be  par- 
ties. That  case  is  reported  in  1  Brown,  Ch.  Rep.  101,  where  it 
appears  that  the  defendants  were  the  former  directors.  The  re- 
ports, acc(»:ding  to  his  custom,  makes  his  marginal  note  a  part  of! 
his  report,  and  there  states,  —  ^^  Committee  of  a  voluntary  associa- 
tion, entering  into  agreements  with  tradesmen  for  the  whole,  suffi- 
cient to  make  them  parties  to  a  bill,  and  not  necessary  to  include  all 
the  subscribers." 

But  suppose  the  objection  to  exist,  this  demurrer  does  not  reach 
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it|  because  it  is  not  stated  as  a  cause  of  demurrer  ;  nor  is  it  the 
subject  of  a  demurrer  ;  because,  the  bill  does  not  show  that  these 
directors  are  not  the  present  officers  of  the  company  ;  it  might  be 
good  matter  for  a  plea.  If  the  bill  did  show  such  a  defect,  the 
demurrer  should  point  out  the  proper  parties  (Mitford  PI.  338, 
239)  ;  but  this  demurrer  merely  states,  that  ^^  more  than  one  hun* 
dred  "  partners  are  not  made  defendants.  To  reach  the  objecdoa 
taken  in  the  argument^  the  demurrer  should  aver,  that  the  direc- 
tors' defendants  are  not  the  present  directors,  and  such  a  denniner 
would  be  bad  as  a  *^  speaking  demurrer.'' 

The  second  objection  is  also  an  insufficient  cause  of  demur* 
rer. 

The  mortgage  was  not  given  ^^  primarily  "  to  secure  the  pay- 
ment of  the  stock-bond.  The  intent  is  stated  in  the  mortgage,  to 
pledge  the  lands  as  a  security  for  the  creditors  of  the  company,  the 
holders  of  the  notes,  bills,  checks,  and  other  liabilities  of  the  com- 
pany (mortgage,  p.  31,  32).  The  lien  on  the  lands  was  to  be 
coextensive  with  the  ^^  general  liability"  of  the  stockholders,  and 
the  condition  of  the  mortgage  was  framed  accordingly.  The  cap- 
ital stock  of  every  copartnership  is  ^^  primarily  "  liable  to  the 
creditors  of  the  firm,  and  the  legal  result  of  the  terms  of  this  mort- 
gage, is,  that  the  holders  of  claims  against  the  company,  shall  have 
a  priority  of  satisfaction  out  of  the  mortgaged  premises.  This 
was  manifestly  the  intent  of  the  parties,  for,  by  the  tenns  of  the 
mortgage,  a  creditor  might  subject  the  lands  presently  to  the  pay- 
ment of  Ms  debt,  but  the  company  could  not  proceed  until  after 
the  first  instalment  of  the  bond  fell  due,  or  some  '^  call "  had  been 
made  on  the  mortgagor. 

What  was  the  object  of  this  association  ?  Its  declared  purpose 
was  banking,  or,  as  it  is  expressed  in  the  articles,  to  ^^  cause  a  pro- 
dent  expansion  of  the  monetary  issues"  (Articles  of  Associatioay 
preamble) ;  and  provision  is  accordingly  made  *^  for  the  issues  of 
the  company"  (p.  27,  art.  13)  ;  and  the  amount  of  these  ^^  issues'* 
was  to  be  regulated  by  the  value  of  the  mortgages.  It  was  ex- 
pressly provided  (p.  29,  art,  23),  that  the  ^^  bills,  notes,  &c.," 
of  this  company,  should  be  secured  by  the  mortgages.  The  di- 
rectors prescribed  this  form  of  mortgage,  as  they  were  authorised 
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to  do  (p.  26,  art.  2)  ;  so  that  the  insertion  of  the  **  notes,  bills, 
&c.,"  in  the  condition  of  the  mortgage,  was  simply  a  compliance 
with  die  letter  and  spirit  of  the  articles.  Independently  of  this  gen- 
eral clause  for  the  protection  of  creditors,  a  court  of  equity  would 
subject  these  lands  presently  to  the  payment  of  the  debts  of  the 
company,  either  by  a  sale  of  the  entire  premises  as  part  of  its  as- 
sets, or  by  assessing  the  present  value  of  the  mortgage  interest  of 
the  company,  and  decreeing  a  sale  for  that  amount.  It  is  true,  as 
Judge  Clifton  argues,  that  this  clause  of  the  mortgage,  in  relation 
to  the  *'  notes,  bills,  &c."  creates  no  additional  "  liability  "  against 
the  mortgagor  ;  but  it  does  create  an  additional  security  for  the 
creditor.  This  clause  was  not  inserted  to  limit  or  extend  the  lia- 
bility of  Wall  as  a  partner,  but  to  declare  the  extent  and  purpose 
of  tbe  pledge  created  by  the  mortgage.  The  demurrants  admit  the 
nullity  of  this  objection,  in  the  course  of  their  argument  to  sustain 
it,  thus  ;  ^'  before  the  agreement  of  the  9th  of  March,  1839,  any 
creditor  of  the  company  might  have  filed  a  bill  against  the  proper 
parties,  and  subjected  this  fund  or  the  mortgaged  premises  to  sa/e, 
for  the  satisfaction  of  his  debt."  In  such  a  case  the  creditor  would 
not  have  proceeded  against  ^^  the  general  liability  of  Michael 
Wall,"  neither  against  ^'bond  and  mortgage,  and  the  land  on 
which  they  rested  ; "  but  agamst  the  land  as  being  a  specific 
pledge,  set  apart  by  the  mortgage,  to  secure  debts  crekted  by  the 
company. 

K  the  pledge  proved  deficient,  resort  might  be  had  to  j[iis  "  gen- 
end  liability."  It  is  also  true,  that  the  *^  bond  and  mortgage  " 
were,  by  the  agreement,  to  be  transferred  to  Dekfield  ;  "  what 
then  was  this  bond  and  mortgage  a  security  for,  in  fact,  as  well  as 
in  the  contemplation  of  the  parties  ?  "  The  bond  was  no  "  se- 
curity," it  was  simply  a  legal  obligation,  constituting  a  cause  of 
action,  and  akogether  independent  of  the  mortgage ;  the  bond  was 
a  liability  against  Wall,  for  the  amount  secured  by  it ;  but  Wall 
was  subject  for  the  whole  amount  due  to  Boisgerard,  by  reason  of 
his  <*  general  liability."  On  the  other  hand,  the  mortgage  was  a 
«<  security  "  to  the  full  value  of  the  lands,  and  that,  independent 
of  the  bond.  . 

The  ^^  bond  "  is  indeed  embraced  by  the  terms  of  the  mortgage, 

▼OL.  I.  51 
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but  it  was  not  to  be  traosferred  as  a  "  security  '*  for  the  prompt 
payment  of  the  loan  ;  the  latter  was  to  become  due  long  before  the 
first  instalment  of  the  bond.  Why  then  was  the  bond  transferred 
with  the  mortgage?  For  this,  that  the  entire  mortgaged  estate 
might  be  under  the  control  of  Delafield  as  trustee,  for  the  better 
security  of  the  loan  ;  that  no  third  party  might  acquire  rights  under 
the  bond  ;  that  it  might  be  beyond  the  control  of  the  Real  Estate 
Banking  Company  ;  in  this  view  the  transfer  of  the  ^^  bond  ^*  was 
a  *'  security." 

It  may  be  that  complainants  anticipated  the  claim  now  set  up, 
by  Judge  Clifton,  that  the  mortgage  was  given  '^primarily''  to 
secure  this  bond  ;  and,  to  avoid  the  force  of  that  objectioni  stipolt- 
ted,  that  the  bond  should  be  transferred  with  the  mortgage.  Admit 
it  to  be  true,  that  the  bond  was  to  be  first  paid  out  of  the  mort- 
gaged premises,  or  that  it  was  to  be  paid  pro  rata  ;  by  the  trans- 
fer of  the  bond,  complainants  are  subrogated  and  substituted,  in  the 
place  of  the  directors  and  of  the  company,  and  so  are  entitled  to 
prior  and  full  satisfaction,  before  the  directors  or  the  company  can 
claim  any  part  in  the  premises.  If  two  notes  are  secured  by 
mortgage,  and  I  transfer  one  of  them  and  the  mortgage  to  A.  as 
security  for  the  payment  of  the  other,  do  I  not  forego  my  claim 
to  prior  or  pro  rata  satisfaction  out  of  the  premises  f 

The  stock  bond  is  not  for  a  given  sum  only,  but  for  that  and 
**any  other  call  ;"  the  creation  of  any  debt  by  the  directors  was 
**  a  call,?'  within  the  terms  of  the  bond.  (p.  86.) 

These  two  points  are  the  only  ones  discussed  in  the  arguments 
for  the  demurrants,  submitted  to  me,  and  I  have  confined  myself 
to  them,  without  remarking  on  other  points  presented  by  the 
bill. 

C  R.  Clifton^  in  reply. 

The  first  point  taken  in  the  demurrer  as  to  the  necessity  of  mak- 
ing additional  parties,  appeared  to  be  more  doubtful,  on  examination, 
than  at  the  first  thought ;  and  as  great  confidence,  not  only  undimin- 
ished but  much  strengthened  by  subsequent  reflection,  is  entertained 
as  to  the  second,  it  will  be  left  for  the  decision  of  the  Chancellor,  with- 
out any  additional  remark,  other  than  this  —  that  the  act  of  1836 
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applies  exclusively  to  proceedings  id  a  court  of  law,  and  cannot  be 
coDv^ted  into  an  authority  for  altering  the  form  and  mode  of  pro- 
ceedii^  in  this  Court.  It  is  true,  that,  in  strictness,  the  word  '*  com- 
plaioant"  can  only  apply  to  a  party  in  a  suit  in  Ch^cery  ;  but  it  is 
batter  to  suppose  that  the  draftsman  of  the  bill  was  not  sufficiently 
mindful  of  the  terms  he  employed,  than  to  disregard  the  general 
scope  and  design  of  the  act. 

The  second  point  has  been  carefully  reexamined,  with  all  the 
liglit  shed  upon  it  by  the  learned  counsel  of  the  complainants,  but 
nothing  has  been  found  to  bring  it  into  question.  Indeed,  it  would  be 
an  affectation  of  courtesy,  not  to  say  that  the  feebleness  with  which 
it  has  been  assailed  has  confirmed  my  opinion  that  it  is  unassailable. 
I  win  examine  the  arguments  of  the  gendeman,  and  attempt  to  show 
that,  in  thus  characterizing  them,  I  do  them  no  injustice* 

The  articles  of  association  filed  with  the  bill  as  Exhibit  A,  con- 
tain the  terms  and  conditions  of  the  contract,  and  the  bond  and 
mortgage  are  instruments  therein  provided  for,  and  to  be  drawn  in 
pursuance  of  these  terms  and  conditions.  I  have  re-read  these, 
and  can  come  to  no  other  conclusion  than  that  the  ^'  primary,"  if 
not  the  only,  object  of  the  bond  and  mortgage  was,  to  secure  the 
amount  of  the  stock  subscribed  ;  and  it  is  difficult  to  perceive  by 
what  process  of  juist  reasoning  a  different  conclusion  can  be  reached. 

The  15th  article  provides  for  the  admission  into  the  company  of 
persoos  owning  no  real  estate,  upon  the  payment  of  the  amount  of 
stock  subscribed  for  in  ''gold and  silver,"  without  giving  any  bond 
aod  mortgage.  The  liability  of  a  stockholder  coming  in  under  this 
provision  could  not  have  been  assigned  to  Delafield  in  trust  for 
Boisgerard,  under  the  contract  with  the  latter,  although  his  liability 
to  the  creditors  of  the  company  was  coextensive  with  their  indebt- 
edness ;  for  the  reason,  that,  instead  of.  giving  a  i;)ond  for  his  stock 
with  mortgage  to  secure  it,  he  had  paid  gold  and  silver  for  it.  The 
liabilities  of  those  who  had  given  bond  and  mortgage,  to  the  extent 
of  the  bond  secured  by  mortgage,  could  be  transferred,  not  because 
thsy  were  responsible  for  all  the  debts  of  the  company  —  for,  in  this 
respect,  there  was'  no  difference  between  the  two  classes  of  stock- 
bcrfders  —  but  because  they  had  contracted  a  specific  liability  for  a 
(Mnite  amount,  capable  of  assignment.     What  was  this  specific 


420         SUPERIOR  COURT  OF  CHANCERY. 

Boisgenurd,  et  al.  «.  Wall. 

liability  ?  The  bond  for  the  amount  of  the  stock  subscribed,  se- 
cured by  mortgage  OQ  unincumbered  real  estate.  (See  articled.) 
When  was  the  bond  payable,  according  to  its  terms  ?  In  5,  10,  and 
15  years  from  tUe  first  day  of  January,  1839.  This  was  the  con- 
tract. Had  it  been  held  by  the  company  bstead  of  being  assigned 
to  the  complainants,  when  could  payment  have  been  enforced  ?  In 
5,  10,  and  15  years  from  1st  Januar}'^,  1839.  Why  ?  Because 
such  were  the  terms  of  the  contract ;  and  no  man,  when  he  conde- 
scends on  a  written  contract,  is  bound  further  or  otherwise  than  he 
contracted  to  be  bound.  Could  the  company  transfer  to  the  com- 
plainants, by  said  assignment,  a  right  they  had  not  secured  to  them- 
selves by  the  contract  ?  They  could  not ;  and  the  record  fur- 
nishes no  evidence  they  have  attempted  to  do  so  :  if  they  have, 
however,  they  have  exceeded  their  powers,  and  the  defendant  has 
a  right  to  he  protected  against  a  construction  his  contract  will  not 
bear. 

To  secure  the  capital  stock  by  bond  and  mortgage,  or  by  paymmits 
in  gold  and  silver,  was  deemed  by  the  company  an  ample  guaranty 
to  those  who  might  become  their  creditors  for  any  liability  the  di- 
rectors were  authorized  to  incur  ;  and  hence  the  1 3th  article  declares, 
that  the  issues  of  said  company  shall  not  never  exceed  the  amount  of 
stock  secured  by  the  mortgage  and  the  cash  actually  in  the  vaults ; 
thereby  intending,  plainly,  that  the  action  of  the  directors  should  har- 
monize with  the  resources  they  had  provided  for  in  the  bonds  and 
mortgages,  and  cash  payments.  The  14th  article  specifies  when  the 
stock  subscribed  for  was  to  be  paid,  and  shows  that  it  was  the 
expectation  of  the  stockholders  that  the  profits  of  the  company 
would  meet  these  instalments  as  they  respectively  became  due,  and 
that  the  bond  was  only  to  be  looked  to  to  make  good  any  deficit 
which  might  happen  after  such  appropriation  of  the  profits.  With 
what  propriety,  then,  can  the  statement,  that  the  bond  and  mortgages 
were  given  *'  primarily"  to  secure  the  stock  subscribed,  be  contro- 
verted ? 

The  counsel  on  the  other  side  say,  '^  by  the  terms  of  tbe  mort- 
gage a  creditor  might  subject  the  lands  presently  to  the  payment 
of  his  debt ;  but  the  company  could  not  proceed  until  after  the 
first  instalment  of  the  bond  fell  due,  or  some  '  call '  had  been  made 
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on  the  mortgagor."  The  first  part  of  this  sentence,  that,  *'  by  the 
terms  of  the  mortgage  a  creditor  might  subject  the  lands  presently 
to  the  payment  of  his  debt,"  finds  no  support  in  the  mortgage  itself : 
there  is  nothing  in  it  to  justify  the  statement.  Its  terms  are,  <^  if  the 
said  Michael  Wall,  his  heirs,  &c.,  shall  well  and  truly  pay  off  and 
discharge  and  satisfy  the  said  president  and  directors  and  their  suc- 
cessors, for  the  stock  subscribed  for  by  the  said  Michael  Wall,  at 
the  times  and  periods  when  the  same  shall  become  due  and  payable, 
and  well  and  truly  pay  off  and  discharge  all  the  notes,  bills,  checks, 
and  other  liabilities  of  the  said  Real  Estate  Banking  Company  of 
Hinds  County,  then,  and  firom  thenceforth,  as  well  this  present  inden- 
ture and  the  estate  hereby  granted,  as  the  bond  aforesaid,  shall  cease, 
determine,"  &c. 

It  is  admitted  by  the  complainants'  counsel,  in  the  above  extract, 
that  the  company  .could  not  proceed  until  after  the  first  instalment  of 
the  bond  fell  due,  or  some  '^  call "  had  been  made  on  the  mortgagor. 
The  terms  of  the  mortgage  show,  that  no  right  of  present  satisfac- 
tion was  conferred  on  any  class  of  creditors,  or  on  any  one  what- 
ever ;  and  the  only  difference  between  the  rights  of  the  company 
and  4hose  of  creditors,  under  the  mortgage,  is,  that  the  payment  of 
the  bond  to  the  company  for  th6  stock  is  ''  primarily"  provided  for, 
but  only  at  the  '^  Hmea  and  period$  when  the  same  shall  become,  due 
and  payable.^^  But  if  the  argument  of  the  counsel  be  granted,  he 
can  gain  nothing  by  it,  since  he  concedes  that  the  company  could 
not  proceed  until  the  first  instalment  of  the  bond  became  due  ;  and 
it  is  quite  clear  that  the  complainants  hold  under  the  company,  and 
by  the  transfer  of  the  bond  and  the  mortgage  made  to  secure  it,  only 
succeeded  to  the  rights  of  the  company.  The  company  could  a»> 
sign  no  right  which  they  did  not  possess,  and  it  is  admitted  that  they 
^*  could  not  proceed  until  after  the  first  instalment  of  the  bond  fell 
due-" 

If  the  company  had  proceeded  on  the  bond  ^after  it  fell  due,  and 
had  foreclosed  the  mortgage  for  the  amount  due  on  it,  and  sold 
the  land,  any  proceeding  by  a  creditor  to  subject  the  land  afterwards 
roust  have  been  discharged  upon  its  being  made  known  that  it  had 
been  already  sold  to  pay  the  stock-bond  ;  and  this  shows,  that  the 
amount  of  the  bond  limits  the  liability  of  the  defendant  under  the 
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mortgage,  and  is  the  measure  of  the  extent  of  any  right  to  be  ac- 
quired by  its  transfer  ;  and,  that  whatever  may  be  the  recourse  of 
the  complainants  against  the  defendant,  or  his  general  liability  as  a 
member  of  the  company,  when  they  hold  under  the  bond  and  mort- 
gage they  must  look  to  the  contract  which  they  contain  for  theor 
rights,  and  can  neither  exceed  it  or  disregard  its  terms.  It  b  not 
true,  then,  that  ^^  the  lien  on  the  lands  was  to  be  coextensive  with 
the  general  liability  of  the  stockholder,  and  the  condition  of  the 
mortgage  framed  accordingly." 

The  counsel  proceeds  :  ^^  It  was  expressly  provided  (p*  39,  art* 
23),  that  the  bills,  notes,  &c.  of  this  company,  should  be  secured 
by  the  moi*tgages.  The  directors  prescribed  the  form  of  mortg^e 
as  they  were  authorized  to  do  (p.  26,  art.  3),  so  that  the  insertioo 
of  the  'notes,  bills,  &c.,'  in  the  condition  of  the  mortgage,  was 
simply  a  compliance  with  the  letter  and  spirit  of  the  articles."  In 
this  there  is  a  strange  misconception  of  the  23d  article.  It  only 
provides  for  the  transfer  of  the  mortgaged  property  and  the  stock 
which  it  covers,  and  the  release  from  liability  of  the  stockholder 
transferring,  and  the  assumption,  on  the  part  of  the  person  to  whom 
the  transfer  of  the  stock  and  conveyance  of  the  mortgaged  premises 
are  made,  of  the  general  liability  of  the  company,  for  its  notes,  bills, 
&c.,  previously  incurred  ;  but  does  not,  by  implication  or  inference, 
however  remote,  refer  to  the  point  in  cohtroversy.  The  second 
article  is  equally  misconceived.  It  is  not  true,  that  it  authorises  the 
directors  to  prescribe  a  form  of  the  mortgage  to  secure  the  payment  of 
the  notes,  bills,  &c.,  of  the  company.  Its  language  is:  ''the  paymmt 
of  the  stock,  thus  subscribed  for,  shall  be  secured  by  bond  and  morl- 
gggt  upon  unincumbered  real  estate,  executed  by  the  parties  sub- 
scribing as  above  ;  xbe  forms  of  which  bond  and  deed  of  mortgage 
shall  be  devised  under  the  superintendence  of  the  president  and  di» 
rectors  to  be  hereafter  chosen."  Here,  the  sole  object  is  to  devise 
the  form  of  the  stock-bond  j  and  the  form  of  a  mortgage  to  secure 
the  payment  of  the  stock-bond,  and  not  to  devise  a  form  for  em- 
bracing any  other  or  additional  liability.  This  specific  and  definite 
object  was  to  be  effected  by  the  bond  and  mortgage,  and  the  arti* 
cles  of  the  company  do  nowhere  authorize,  permit,  or  provide,  that 
the  president  and  directors  may  include  in  the  mortgage  any  other 
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liabilhj  than  the  stock-bond  ;  it  is  the  ^^  payment  of  the  stock  sub- 
scribed for,"  that  is  to  be  secured  by  bond  and  mortgage  —  nothing 
more  :  and  hence  both  the  '^  letter"  and  ^^  spirit"  of  the  articles  are 
yiolated  in  the  form  of  the  mortgage  ^^  devised  by  the  president  and 
directors  "  ;  but,  even  with  aU  the  advantage  of  this  violation,  the 
complainants  cannot  disregard  the  leading  object  of  the  bond  and 
mortgage,  which  was  to  secure  the  payment  of  the  amount  of  stock 
subscribed,  b  5,  10,  and  15  years  from  the  1st  day  of  January, 
1839,  by  falling  back  upon  an  incidental  one,  and  thus  convert  the 
bond  payable  in  5,  10,  and  15  years,  and  the  mortgage  made  pre- 
vioQsly  to  secure  it,  into  a  security  payable  on  demand.  This 
would  be  a  monstrous  perversion  of  the  contract,  and  can  never 
receive  the  sanction  of  any  judicial  tribunal,  until  it  usurps  the  power, 
not  only  to  disregard  the  contract  which  a  party  has  made,  but  the 
much  more  monstrous  power  of  making  a  contract  for  him,  and  then 
enforcing  it. 

The  counsel  continues  :  —  '^  Independently  of  this  general  clause 
fer  the  protection  of  the  creditors,  a  coart  of  equity  would  subject 
these  lands  presendy,"  &c. 

As  to  this,  it  may  be  observed,  that  a  court  of  equity  will  not 
take  jurisdiction  of  a  case,  where  the  remedy  at  law  is  undoubted, 
and  that,  aside  from  the  bond  and  the  mortgage  given  to  secure  it, 
the  defendant,  M.  WtfU,  occupies  the  same  relation  to  these  com- 
plainants, that  a  stockholder  would  occupy,  who  had  given  no  bond 
and  mortgage,  but  had  paid  the  amount  of  his  stock  in  '^  gold  and 
nlver";  and  it  seems  manifest,  that  a  court  of  equity  would  not  en- 
tertain a  bill  against  such  an  one,  at  the  instance  of  these  or  any 
other  complainants,  to  enforce  his  general  liability.  The  extent  of 
the  ^^  general  liability"  of  the  stockholders  could  not  be  known,  at 
the  time  the  company  was  formed,  at  the  adoption  of  the  articles  of 
association;  but  the  amount  of  stock  subscribed  for  by  each  was 
definite  and  fixed  ;  and  as  this  amount  was  made  the  basis  of  all  the 
transactions  of  the  company,  the  articles  of  association  limited  the 
mortgage  expressly  to  the  stock  subscribed.  The  liability  grew 
out  of  the  articles  of  association.  The  mortgage  could  not  limit, 
nor  did  it  extend,  that  liability  ;  nor  could  it  create  any  new  ones  ; 
it  only  provided  a  security  to  meet  a  specified  and  limited,  known 
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and  fixed  part  of  that  liability  (the  stock).  The  general  liability  of 
the  stockholder  being  fully  recognized,  but  unknown  in  extent,  was 
never  intended  by  the  company  to  be  provided  for  by  the  mortgage, 
and  in  fact  was  not  so  provided  for. 

The  counsel  on  the  other  side  is  mistaken  in  saying  that  the  de- 
murrants admit  the  nullity  of  their  objection,  in  taking  the  position 
that,  before  the  agreement  of  the  9th  of  March,  any  creditor  of  the 
company  might  have  filed  a  bill  to  subject  the  fund  or  mortgaged 
premises  to  sale,  &c.  ;  because  ^'  any  creditor"  roust  be  held  to 
include  those  only  whose  debts  are  due,  as  no  other  could  proceed 
to  collect ;  and  if,  so  far  as  the  bond  and  mortgage  are  concerned, 
these  complainants  are  ^^  creditors"  by  virtue  of  the  assignment  to 
them  of.  said  bond,  and  the  mortgage  made  to  secure  it,  then  their 
debt  was  not,  and  is  not  due,  and  they  are  not  embraced  by  the  re- 
mark. But  that  remark  was  made  in  the  course  of  an  attempt  to 
show,  that  the  bond  and  mortgage,  which,  before  the,  agreement  of 
March,  1839,  constituted  a  security  to  which  all  creditors,  whose 
debts  were  due,  might  have  recourse,  was  by  that  agreement  spe- 
cially appropriated,  and  ceased  to  be  a  fund  to  which  all  the  credi- 
tors  might  resort.  It  was  not  intended,  by  that  remark,  to  admit, 
that  before  the  ^'  9th  of  March,"  as  a  period  of  time,  but  before 
the  contract  of  that  date  (the  debt  being  due),  any  creditor  might 
subject  it.  No  omission  of  counsel  can  mature  a  debt,  before  die 
time  fixed  by  the  party  contracting  it,  and  such  a  construction  of 
the  remark  in  this  case,  is  an  (no  doubt)  unintentional,  but  total  mis- 
conception of  it. 

The  counsel  seems  to  convince  himself,  in  the  progress  of  his 
argument,  that  his  positions  are  untenable,  and  by  way  of  saving 
himself  from  entire  overthrow,  falls  back,  in  the  conclusion  of  his 
argument,  upon  one,  that  stress  of  circumstances  of  uncontrollable 
force  could  alone  have  induced  him  to  take.  He  says,  '^  the  stock 
bond  is  not  for  a  given  sum  only,  but  for  that  and  ^  any  other  call ;' 
the  creation  of  any  debt  by  the  directors  was  '  a  call,'  within  the 
terms  of  the  bond."  I  shall  make  no  argument,  in  reply  to  ibis; 
but  I  shall  refute  it,  by  directing  the  attention  of  the  Chancellor  to 
the  terms  used  in  the  bond,  and  the  subject-matter  of  that  article,  io 
the  articles  of  association,  to  which  these  terms  refer. 
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The  condition  of  the  bond,  after  directing  the  payment  of  the 
amount  for  which  it  is  drawn,  in  five,  ten,  and  fifteen  years,  adds, 
^^  and  shall  meet  and  satisfy  any  other  call  that  shall  be  made  upoa 
tbe  said  Michael  Wall,  by  the  said  president  and  directors,  in  pur* 
suance  of  the  requirements  of  the  said  articles  of  association,  at  any 
time,  then,"  &c. 

The  7ih  article  of  tbe  articles  of  association  is  in  these  words  :— > 
^*  For  tbe  purpose  of  enabling  the  company  to  commence  imme- 
diate operations,  the  board  of  directors  are  hereby  authorized 
and  empowered  to  make  a  call  of  not  exceeding  five  per  centum  of 
the  amount  of  stock  subscribed.  Additional  calls  may  be  made, 
from  time  to  time,  at  the  discretion  of  a  majority  of  two  thirds  of 
tbe  directory,  until  the  aggregate  amount  of  such  calls  required  shall 
be  ten  per  cent,  upon  the  amount  subscribed,  when  all  further  calls 
ahall  cease,"  £lc.  The  refutation  of  that  suggestion,  as  to  the 
*^call,"  could  not  be  more  complete. 

It  will  not  be  pretended  by  any  one,  that  an  action  at  law  could 
be  maintained  on  the  bond.  Nevertheless,  tbe  complainants  have 
averred  (p.  20),  *^  that  no  proceedings  at  law  have  been  had  or  in* 
stituted  for  the  collection  and  recovery  of  the  said  sum  of  $23,* 
929*20,  mentioned  in  the  said  bond,"  &c. — apparently  implying  a 
belief  on  the  part  of  tbe  pleader,  that  the  bond  was  due  ;  and  this, 
it  seems  to  me,  must  have  been  the  delusion  under  which  the  bill 
was  brought,  — <-  and  brought,  as  I  think,  prematurely. 

Chancellor.  This  bill  is  filed  to  foreclose  a  mortgage,  made 
by  the  defendant,  to  the  President  and  Directors  of  the  Real  Estate 
Banking  Company  of  Hinds  county,  and  by  them  assigned  to  the 
complainants.  In  April,  1838,  the  defendant,  with  a  great  number 
of  other  persons,  associated  themselves  in  |  artnership,  for  tbe  pur- 
pose of  carrying  on  the  business  of  private  banking  in  the  town  of 
Clinton,  in  this  State.  The  partnership-stock  was  to  amount  to 
ja  million  of  dollars,  to  be  divided  into  shares  of  one  hundred  dollars 
each,  and  each  partner  was  to  give  a  bond,  for  the  amount  of  his 
stock,  payable  in  five,  ten,  and  fifteen  years,  to  be  secured  by  a 
mortgage  on  unincumbered  real  estate.  The  defendant  took  slock, 
to  tbe  amount  of  $23,929*20,  for  which  he  gave  his  bond^  payablia 
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in  five,  ten,  and  fifteen  years  after  the  Ist  January,  1839,  and  oitde 
a  mortgage,  the  purposes  of  which  are  stated,  in  the  recital  tbereoi^ 
in  these  words  :  ^^And  being  desirous  of  still  further  secttriog  ibe 
payment  of  said  stock  subscribed  for,  as  aforesaid,  punctually,  at 
th6  times  and  periods  prescribed  in  and  by  said  bond  and  aructea 
of  association,  and  to  bind  and  render  himself, 'bis  heirs,  eiecutors, 
administrators,  and  assigns,  liable,  according  to  tbe  tenor  and  efiect 
and  true  intent  and  meaning  thereof,  in  conjunction  with  each  and 
every  stockholder  of  the  said  capital  stock  of  said  Real  Estate 
Banking  Company  of  Hinds  county,  to  ail  and  singular  tbe  holders 
of  the  notes,  bills,  checks,  and  other  liabilities,  of  tbe  said  Heal 
.  Estate  Banking  Company  of  Hinds  county,  now  existinjt,  or  which 
may  hereafter  exist,  at  any  time  during  the  period  of  fifteen  years, 
the  time  prescribed  in  tbe  bond  and  articles  of  association  aforesaid^ 
of  said  Real  Estate  Banking  Company  of  Hinds  county  ;"  and  ihea 
proceeds  thus  :  ^*  Now,  therefore,  this  indenture  witnesseth,^^  Itc. 
The  conditions  of  the  deed  of  roorigage  are  thus  stated :  ^^  If  tbe 
said  Michael  Wall,  his  heirs,  executors,  or  administrators,  shall  well 
and  truly  pay  off,  discharge,  and  satisfy  tbe  bond  aforesaid,  signed, 
sealed,  and  delivered  by  said  Michael  Wall,  as  aforesaid,  and  well 
and  truly  pay  and  satisfy  the  said  president,  directors,  and  tfaeir  sue* 
cessors,  as  aforesaid,  for  the  stock  subscribed  by  tbe  said  Micbad 
Wall,  at  the  times  and  periods  when  the  same  shall  become  due  and 
payable,  and  well  and  truly  pay  off  and  discharge  all  the  notes,  bills, 
checks,  and  other  liabilities,  of  the  said  Real  Estate  Banking  Cooi- 
pany  of  Hinds  county,  then  and  from  thenceforth,  as  well  this  pres- 
ent indenture,  and  the  estate  hereby  granted,  as  the  bond  aforesaid, 
shall  cease,  determine,  and  become  absolutely  null  and  void." 

Iq  March,  1839,  tbe  company,  having  borrbwed  $300,000  from 
tbe  complainants,  transferred  to  them  this  and  other  mortgages  of 
like  character,  as  security  tot  th^  rdpayiaebt  of  the  sum  sd  borrowed. 
Tbe  defendants  have  demurred  to  the  bill,  and  ateigned  two  eeose^ 
of  demorr^.  h  It  is  insisted  that  th6  6ther  partners  or  steckiKdd* 
ers  should  all  have  been  made  parties  defendant  to  this  bill.  The 
general  nile  in  equity  certainly  is,  that  all  persotis  in  interest  most  be 
made  parties*  But  the  application  of  the  role  to  particular  cases  is 
elwaya  subject  to  the  enercise  of  a  Mnmd  discretion,  and  may  be 
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modified,  or  partially  dispensed  with,  as  the  ends  of  justice  and 
Uie  •xigeocy  of  the  case  luay  require.  The  Court  will  not  so  apply 
the  rule  as  to  defeat  the  purposes  for  which  it  was  iustituted;  we 
beoce  find  io  practice,  that  many  exceptions  and  restrictions  to  the 
generality  of  the  rule  have  been  established.  Among  the  most  obvious 
ef  these  is  the  case  where  the  parties  are  so  numerous  as  to  render 
it  inconvenient,  if  not  impracticable,  to  bring  them  all  before  the 
Court,  without  incurring  the  hazard  of  great  delay  and  unnecessary 
expense.  In  such  case,  if  the  Court  can  render  complete  justice 
between  the  parties  before  it,  without  directly  affecting  the  interest 
of  others,  it  may  proceed  at  once  to  a  decree,  notwithstanding  (he 
objection  for  want  of  parties.  In  this  case,  it  is  alleged  that  there 
were  upwards  of  a  hundred  partners  or  stockholders  in  this  company ; 
that  many  of  them  are  dead,  leaving  numerous  representatives.  To 
require  that  all  the  stockholders,  oc  their  representatives,  should  be 
before  the  Court,  would  subject  the  case  to  interminable  delay, 
arising  from  the  death  of  parties,  and  other  causes,  incident  to  the 
inuitipUcity  of  persons  concerned.  Story's  £q.  PI.  104,  105. 
Moreover,  I  do  not  perceive  that  the  other  stockholders  have  any 
direct  interest  in  the  resdc  of  ibis  suit.  It  is  a  proceeding  in  rem, 
upon  the  separate  mortgage,  made  on  the  separate  liability  of  this 
deGsodant.  I  think,  then,  thet  there  is  nothing  in  this  ground  of  the 
demurrer.  The  next  and  principal  ground  relied  on  is,  that  the 
mortgage  must  be  construed  as  being  intended  only  to  secure  and 
cover  the  amount  of  the  bond  given  for  stock  ;  and  as  the  first  in* 
stahiient  under  the  bond  bad  not  become  due,  when  the  bill  was 
filed,  it  is  hence  insisted  that  the  suit  was  prematurely  brought. 

It  thus  becomes  necessary  for  me  to  decide,  what,  in  point  of 
law,  is  tlie  true  interpretation  of  this  mortgage.  The  terms  of  the 
articles  of  association  are  referred  to,  to  show  that  nothing  more  was 
cooteraplated  or  required  at  the  hands  of  each  stockholder,  than 
that  he  should  give  a  bond  and  mortgage,  to  secure  the  amount  of 
•tock  he  had  taken.  That  is  true,  but  this  did  not  necessarily  pre- 
vent the  company  from  afterwards  making  the  mortgage  sufficiently 
broad  aftd  comprehensive,  to  embrace  those  who  might  become  its 
creditors,  either  by  a  loan  of  money,  or  by  the  receipt  of  its  bills. 
We  pre  apt  to  confusf  ourselves,  by  calling  this  association  a 
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bank,  and  by  judging  of  its  rights,  powers,  and  liabilities,  by  those 
rules  which  regulate  a  banking  corporation.  Banking,  to  be  sure, 
was  the  purpose  lor  which  it  was  formed,  but  still  it  lias  attached 
to  it  all  the  incidents,  powers,  attributes,  and  liabilities  of  a  pri* 
vate  partnership  ;  it  is,  indeed,  nothing  more  in  fact  or  in  law.  It 
is  true,  that,  to  ascertain  the  powers,  rights,  and  interests  of  part- 
ners as  between  themselves,  you  must  look  to  the  articles  of  part« 
nership.  But,  as  to  third  persons,  these  articles  may  be  qualified} 
superseded,  or  waived,  by  the  conduct  of  the  partners,  however 
positive  their  provisions  may  be  ;  and  where  they  have  acted  con- 
trary to,  or  beyond,  the  terras  of  the  original  articles^  they  will  be 
held  to'  have  adopted  such  new  terms,  and  qualifications,  as  may 
correspond  with  their  new  line  of  conduct.  Jackson  v.  Sedgtrick^ 
1  Swans.  Rep.  469  ;  Const  v.  Harris,  I  Turner  &  Russel,  523; 
Story  on  Part.  288.  If  then  any  change  was  made,  as  to  what 
should  he  the  nature  and  extent  of  the  liabilities  of  each  partner, 
and  the  form  of  security  to  be  given  therefor,  the  validity  of  ibat 
change  cannot  he  questioned,  because  of  its  want  of  corformiiy  to 
the  original  articles,  provided  it  has  been  actnd  upon  as  a  rule  of 
partnership  conduct ;  and  this  brings  me  back  to  the  morigQge  itself. 
Has  such  change  been  actually  made  i  It  is  to  be  observed,  that 
this  mortgage  is  made  by  one  of  the  partners,  to  the  partnership  it- 
self, and  whatever  it  contains,  mtist,  therefore,  be  presumed  to  have 
had  the  partnership  sanction,  and  to  be  in  accordance  with  the  part- 
nership articles  and  purposes. 

What,  then,  are  the  purposes  and  conditions  of  the  mortgage  ? 
I  have  already  shown,  that,  according  to  the  recital  of  the  mortgage, 
its  purpose  was  to  give  security  for  the  payment  of  the  stock  bond, 
^^  and  to  bind  and  render  himself  liable  "  to  all  who  then  were,  or 
might  become,  the  creditors  of  the  company,  during  the  period  of 
fifteen  years.     It  is  this   somewhat  awkward   phraseology,   opoa 
which  the  apparent  difficulty  arises.     The  inquiry  is,   in  wliat  did 
he  ^^  bind  and  render  himself  liable  "  to  creditors  ?     It  surely  fvas 
not  thought  necessary,  to  render  a  partner  liable  for  the  partnersliip 
debts,  that  there  should  be  an  express  covenant  to  that  effect ;  such 
liability  would  follow  as  a  legal  consequence  from  his  partnersliip 
relation.     I  must  presume,  that  sometliiog  more  than  a  recogniuoa 
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of  ^bis  general  liability  was  intended  by  the  mortgage,  because  that 
would  have  been  idle  and  useless.     1  cannot  resist  the  conclusion, 
that  the  intent  and  meaning  of  the  pbrase^  ^^  bind  and  render  him* 
self  liable  "  to  creditors,  meant,  liable  on  the  mortgage,  according 
to  its  terms.     But  it  seems  to  me,  that  if  any  doubt  could  exist  as 
to  the  meaning  of  the  language  employed  in  the  recital  of  the  mort« 
gage,  tliat  doubt  is  removed,  and  the  whole  matter  made  clear,  by 
tbe  explict  terms  of  the  condition.  ^That  condition  is,  that  if  the 
inortgagor  shall  well  and  truly  pay  his  stock  bond,  at  such  ^Himea^^ 
«s  it  becomes  due  and  payable,  ^^  and  well  and  truly  pay  off  and 
discharge  ail  the  notes,  bills,  checks,  and  other  liabilities  of  the  said 
Real  Estate  Banking  Company  of  Hinds  county,"  then  the  mort- 
gage deed  is  to  become  null  and  void.     Now  if  the  bilMiolders  and 
ether  creditors  have  no  claim  under  the  mortgage  upon  the  mort- 
gage property,  why  not  cancel  the  mortgage  so  soon  as  the  stock 
bond  was  paid  off?     But  this  is  not  the  only  condition  ;  it  is  only  to 
be  cancelled,  when  all  the  debts  of  tbe  partnership  are  paid  ;  thus 
showing,  as  I  conceive,  that  the  mortgage  was  intended  equally  for 
the  security  of  the  partners  themselves,  and  of  those  who  might 
become  its  creditors.     This  construction  appears  to  me  to  be  per- 
fectly •onsonanc  to  the  ends  and    purposes  of  tbe  association. 
What  is  its  nature,  and  what  were  its  objects  ?    It  was  formed  for 
tbe  purposes  of  private  banking  ;  issuing  bills  to  circulate  as  money, 
and  dealing  in  exchange,  would  of  course  constitute  its  leading 
business.     Each  individual  who  came  into  the  concern,  was  to  put 
something,  in  the  shape  of  capital,  into  the  common  stock.    Instead 
of  complying  with  the  ancient,  and  certainly  the  more  legitimate 
mode  of  banking,  by  putting  in  so  much  money,  they  agree  to 
adopt  tbe  more  modern  usage  of  substituting  the  promissory  notes 
of  the  stockholders,  payable  in  long  instalments,  as  the  capital  stock, 
upon  which  ttiey  would  operate.     It  was,  therefore,  a  matter  of 
tbe  utmost  importance  to  stockholders,  as  among  themselves,  that 
they  should  have  some  security,  that  this  stock  would  be  paid  in  ; 
and  as  tbe  stock  was  only  to  be  paid  in  at  intervals  of  five,  ten,  and 
fifieen  years,  it  was  no  less  important,  that  a  prompt  and  stable  se- 
curity should  be  created,  upon  the  faith  of  which  their  bank  notes 
mjg)u  be  readily  taken  by.  tbe  public^  and  circulated  as  xnoiiey. 
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The  mortgage,  then,  ia  the  form  in  which  it  preteots  itself,  wu 
contrived  for  the  attainmeot  of  these  ends  ;  it  ivas  made,  as  it  pur* 
ports  OD  its  face,  for  the  double  purpose  of  securiog  the  paymsat 
of  the  stock,  ivhich  each  one  agreed  to  put  into  the  comnaoD  fund ; 
and  also  to  give  present  and  available  security  to  any  oae  vbo 
miglu  become  the  creditor  of  the  compeoy,  either  by  advaociog  it 
money  to  bank  upon,  or  by  receiving  itie  notes  or  bills  it  migbt 
issue.  It  is  no  objection  to  f  mortgage,  that  it  is  made  to  secure 
future  advances,  or  to  cover  future  and  anticipated  lJabiJJiias« 
Uaited  Slatet  v.  Hooty  3  Cranch,  Bep.  73  ;  HtndriekM  v.  Robins 
fOft,  2  John.  Ch.  Rep.  283. 

Let  us  see  in  what  attitude  the  construct'ion  contended  (or  by  the 
defendants  would  place  the  creditors  of  the  company.  It  auist  b« 
recollected,  that  all  tlie  partnership  property  consisted  in  these 
mortgages.  Tlie  company  is  not  the  owner  of  the  lands  embraced 
in  the  mortgages,  but  the  mere  mortgcLgee.  What  then  would  be  the 
condition  of  one  of  its  creditors,  who  had  obtained  bis  judgmeot 
at  law,  as  it  regards  the  partnership  property  ?  He  could  not 
reach  the  land  iiseJf  embraced  in  the  mortgages,  nor  could  he  resch 
the  qualified  interest  which  the  company  has  in  them,  because  the 
interest  of  a  mere  mortgagee,  before  foreclosure,  is  in  the  nature  of 
a  chase  in  action,  and  cannot  therefore  be  seised  and  sold  under  ao 
execution  at  law.     Jackson  v.  Willardy  4  John  Rep.  4i. 

Let  us  see  if  his  condition  would  be  any  better  in  equi^.  It  if 
true,  that  creditors  have,  in  equity,  a  guasi  lien  upon  the  parceer- 
sbip  property,  for  the  payment  of  their  debts  ;  but  this  equity  is  to 
be  worked  out,  through  the  medium  of  the  equity  of  the  partners 
themselves  as  against  each  other.  Ex  parte  Ruffin,  6  Ves.  119, 
126,  127.  The  creditors,  then,  would  have  no  more  suraoiary 
remedy  on  the  mortgages,  than  the  partners  themselves  could  have; 
they  would  consequently  have  to  wait  five,  ten,  and  fifteen  yean, 
before  the  mortgage  could  be  finally  foreclosed  as  to  all  the  iostal- 
roents.  This  construction  would  prove  an  attempt  by  the  coai- 
paoy,  by  means  of  an  arrangement  among  themselves,  to  lock  ap 
the  partnership  property,  and  place  it  beyond  the  reach  of  their 
creditors,  for  a  long  series  of  years.  It  sorely  was  not  the  pur- 
pose of  the  company  to  compel  any  oee,  who  ought  become  die 
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bolder  of  ooe  of  their  five  dollar  bills,  payable  on  demand,  to  wait 
five,  ten,  or  fifteen  years  for  its  payment,  by  telling  him  that  the 
mortgages  only  required  that  the  stock  should  be  paid  in  at  those 
intervals  ;  and  that  no  other  security  was  provided  for  its  payment. 
Such  all  arrangement  woald,  it  seems  to  roe,  have  been  a  fraud 
upon  the  public.  But  the  high  character  of  the  gentlemen  con« 
eerned  in  it,  utterly  forbids  the  idea,  that  any  such  thing  was  in  con* 
(eniplation ;  and  I  am  gratified  to  find,  from  the  mortgage  itself, 
that  such  an  inference  is  fully  repelled.  I  have  dwelt  longer  upon 
this  point  of  the  demurrer,  than  I  should  have  thought  it  necessary, 
but  for  the  ingenious  and  earnest  manner  in  which  it  has  been  pressed 
by  the  learned  counsel  for  the  defendant.  I  wished  to  present 
full/  the  reasons  which  led  my  mind  to  dissent  from  the  conclu- 
sions, which  seemed  forcible  and  convincing  to  the  mind  of  coun- 
sel. 
Let  the  demurrer  be  overruled. 
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A  prior  owner  of  a  note,  who,  whfle  tnch,  obtained  judgment  at  law  against  the  maker 
of  the  note,  and  aAerwards,  and  whil«>  ihc  note  was  lost,  transferred  the  contenuofika 
note,  and  the  right  to  control  its  proceeds,  has  the  legal  title  to  the  note,  and  is  a  proper 
party  to  a  bill  filed  to  recorer  the  amoont  of  the  lost  note  from  the  indorsers. 

Where  a  bill  is  filed  to  recover  the  amount  of  a  lost  note,  it  is  not  necessary  to  bare  ten- 
dered indemnity  Ijefore  the  bill  was  filed,  or  to  the  parties  themselTcs ;  it  is  sofiicient 
if  it  is  offered  by  the  bill. 

A  conrt  of  chancery  has  no  jurisdiction  of  a  bill  upon  a  lost  note,  vnlcsa  indemnity  is 
ofi*ered  upon  the  face  of  the  bill. 

Before  a  party  can  come  into  equity,  to  recorer  upon  a  lost  note,  he  most  make  aiSdsnt 
of  its  loss. 

A  court  of  equity  has  jurisdiction  of  a  bill  filed  to  reooTer  from  the  indorsers  of  a  lost 
note,  the  amouat  of  the  note  ;  the  basis  of  equity  jurisdiction  in  such  cases  being  the 
power  of  the  court  to  compel  indemnity. 

The  bill  in  this  case  was  filed  by  Heniy  Smith,  John  L. 
Smith,  and  John  Brown,  complainants,  against  Robert  J.  Wallser 
and  Thomas  Barnard.  It  averred,  that  M'Neill,  Wilkinson,  &  Co., 
bad  made  their  promissory  note  payable  to  the  order  of  Robert  J. 
Walker,  and  by  him  and  Thomas  Barnard  indorsed  and  delivered 
to  the  complainant,  Henry  Smith  ;  that  Henry  Smith  sued  the 
makers  of  the  note,  in  the  county  of  Warren  in  this  Slate,  where 
they  resided,  and  obtained  a  judgment  at  law  against  James  J. 
Chewning,  one  of  the  makers  ;  that  the  indorsers  lived  in  Adams 
county  in  this  State  ;  that  the  note  was  withdrawn  from  the  papers 
of  the  suit  in  Warren,  and  sent  to  Adams,  and  was  lost  in  the 
transmission,  never  having  reached  its  destination  ;  that  while  it  was 
so  lost,  the  complainant,  Henry  Smith,  by  an  agreement  and  con- 
tract with  the  other  complainants,  transferred  to  them  the  cements 
of  the  note,  and  the  right  to  control  its  proceeds  ;-the  bill  averred, 
that  the  note  had  been  regularly  protested  for  nonpayment,  and 
notices  thereby  given,  and  fully,  by  its  allegations,  fixed  the  liability 
of  the  defendants  :  it  is  also  averred,  that  the  makers  of  tbe  note 
bad  given  the  indorsers  indemnity,  and  called  upon  them  to  disck>se 
tbe  nature  and  amount  of  it.     It  is  not  deemed  necessary  to  ootice 
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at  length  these  parts  of  the  bill,  as  the  demurrer  did  not  extend  to 
them. 

The  bill  contained  a  formal  offer  to  indemnify  the  defendants 
against  the  subsequent  reappearance  of  the  note. 

Aq  affidavit  of  the  loss  of  the  note  was  also  appended  to  the 
bill. 

The  defendant,  Robert  J.  Walker,  appeared  in  proper  person, 
and  demurred  to  the  bill  for  five  assigned  causes,  which  are  not 
repeated  here,  as  \h^j  are  noticed  sericUim  in  the  opinion  of  the 
Chancellor. 

Smefks  and  Marshall^  in  behalf  of  the  bill, 

1.  On  the  question  of  jurisdiction  of  this  Court  in  cases  of  lost 
bill  or  note,  the  following  authorities  are  decisive  of  the  point. 

Fisher  v.  Mfershon^  8  Bibb.  627,  West  v.  Patlon,  Lit.  Sel. 
Cases,  406  ;  Mon.  3  Atk.  17  ;  Mit.  Eq.  Plea,  112  ;  Fon.  Eq.  1, 
17  Ch.  1,  §  3  ;  Jeremy  on  Chancery  Jurisdiction,  362  ;  Chit,  on 
Bills,  202  ;  Pierson  v.  Hutchinson^  2  Camp.  21 L ;  Poole  v.  Smilhj 
1  Holt,  144,  3  Eng.  Com.  Law  Rep.  55;  2  Robinson's  Prac. 
40  ;  1  Story,  Eq.  103, 

2.  As  to  the  indemnity,  it  is  sufficient  if  it  is  offered  with  the 
bill.  Walmslei/  v.  Child,  1  Ves.  344  ;  Bromley  v.  Holland,  7 
Ves.  20  ;  1  Story,  Eq.  102  ;  Chit,  on  Bills,  290. 

3*  Henry  Smith  was  a  proper  party.  The  legal  title  to  the 
note  was  in  him. 

The  rule  as  to  proper  parties  is,  that  all  persons  ought  to  be 
made  parties  before  the  court,  who  are  necessary  to  make  the  deter- 
mination complete,  and  to  quiet  the  question  ;  Lord  Hardwicke, 
in  Poor  v.  Clarke,  2  Atk.  R.  516. 

An  obligee  of  a  bond  who  has  assigned  it  absolutely,  and  claim- 
ed no  interest  in  it,  in  a  suit  brought  by  the  assignee  against  the  ob- 
ligor, may  be  made  a  party.     Brace  v.  Harrington,  2  Atk.  235. 

^^  In  cases  where  an  assignment  does  not  pass  the  legal  tide, 
but  only  the  equitable  title  to  the  property,  as  for  example  the  as- 
signment of  a  chose  in  action,  it  is  usual,  if  not  indispensable,  to 
make  the  assignor  a  party  to  the  suit."     Story,  Eq.  Plead.  147,  § 

TOL.  I.  63 
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153;  Mit  Eq.  PI.   179;  Bay  ▼.  FenwickyZ  Bro.  Cb.  R.25i 
Story,  Eq.  PI.  77,  §  75. 
He  is  a  necessary  party  to  give  indemnity. 

4.  But  whether  be  be  a  neeeaart/  party  or  not,  bis  being  mads 
sOy  is  not  ground  for  demurrer ;  ^^  the  joinder  or  «9fi*joindef  of 
mere  nominal  or  formal  parties,  will  not  ordinarily  be  allowed  hj 
the  court,  as  a  valid  objection  to  proceedings  under  the  bill.'' 
Story,  Eq.  PI.  198,  §  229 ;  Calvert  on  Parties,  239 ;  RyM  t. 
•AfM^erton,  3  Mad.  R.  176. 

In  fact,  in  a  late  case  in  England,  that  of  Meaenger  t.  Ham* 
mond,  in  the  Eng.  Jur.  for  1839,  p.  93,  and  cited  in  Story,  Eq.  Pi. 
149,  it  was  decided,  that  the  assignor  of  a  debt  mud  be  a  party ;  • 
that  the  assignee  could  not  sue  in  his  own  name. 

5.  We  admit  an  affidavit  to  be  necessary  ;  one  is  filed  with  the 
biU. 

Chancellor.  This  bill  is  filed  against  tbe  aecomroodatkm  io* 
dorsers  of  a  lost  note,  to  recover  of  them  its  amount ;  and  has 
been  demurred  to.     The  first  ground  of  demurrer  is  : 

I.  That  Henry  Smith,  one  of  the  complainants,  is  improperly 
joined,  as  such. 

It  may  be  remarked  as  to  that  objection,  that  this  comphinsnt, 
whose  joinder  is  objected  to,  was  at  one  time,  prior  to  the  filing  of 
the  bill,  the  holder  and  owner  of  the  note  in  controverey,  and 
while  such,  obtained  a  judgment  at  law  upon  ii,  against  the  maker 
of  the  note  ;  that  after  this  judgment  was  obtained,  the  note  was 
withdrawn  from  the  suit  at  law,  and  transmitted  for  the  purpose  of 
9uit  against  other  parties  to  the  note  to  a  distant  county,  and  was,  ia 
the  course  of  transmission,  accidentally  lost;  that,  while  tbe  note 
was  thus  lost,  by  an  agreement  between  the  complainant,  Heory 
Smith  and  the  other  complainants,  Henry  Smith  assigned  to  tbem 
the  contents  of  the  note,  and  the  right  to  control  its  proceeds ;  tbe 
note  was  not  then  in  the  possession  of  either  party,  and  of  course 
no  delivery  of  it  took  place  ;  Henry  Smith  was,  therefore,  still  the 
bolder  of  the  legal  title,  the  other  complainants  had  a  mere  equity 
in  the  note,  which  was  but  a  chose  in  action,  and  of  course  all  they 
obtained  by  the  transfer  was  a  mere  right  in  equity  to  its  proceeds* 
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Henrj  Smit^  wis,  therefore,  a  proper  party,  either  plaintiff  or  de« 
fendant ;  where  a  party  has  clearly  an  interest  in  the  matter  in  con* 
troversy,  it  is  not  in  equity  generally  a  matter  of  materiality, 
whether  be  be  made  plaintiff  or  defendant.  I  think  in  this  case, 
the  complainant  is'properly  made  a  party  as  such. 

The  $ecimd  cause  of  demurrer  assigned  is,  that  the  complain- 
ants had  not«  before  the  filing  of  the  bill,  offered  to  give  the  defend- 
ants indemnity  against  a  suit  by  a  future  holder  of  the  note. 

It  seems  to  me,  that  this  objection  is  based  upon  a  total  misconcep- 
tion of  what  was  necessary  in  coming  into  this  Court  to  recover  upon 
a  lost  note.  It  is  not  necessary  in  such  a  case  to  tender  indemnity  be- 
fore the  bill  is  filed,  or  to  tender  it  directly  to  the  parties  themselves. 
It  is  sufficient,  if  the  bill  offered  to  give  indemnity  when  required, 
which  is  only  done  at  the  final  decree,  and  in  fact  forms  a  part  of  it. 

It  is,  I  find,  upon  looking  into  the  authorities,  necessary,  as  pre- 
liminary to  this  Court's  having  jurisdiction  of  a  case  of  this  kind, 
that  the  complainants,  upon  the  face  of  their  bill,  offer  to  give  such 
indemnity  as  may  be  required  ;  the  bill  in  this  case  does  contain 
this  offer,  and  I  must,  therefore,  overrule  this  ground  of  demurrer. 

The  third  cause  of  demurrer  assigned  is,  that  no  proof  of  the 
loss  of  the  note  accompanies  the  bill. 

I  cannot  perceive  the  precise  meaning  of  this  ground  of  objec- 
tioD  to  the  bill ;  if  the  defendant  intends  by  it,  that  there  is  no  affi- 
davit of  the  loss  of  the  note,  be  is  within  the  rule  upon  that  subject, 
but  the  answer  to  that  objection  is,  that  it  has  no  foundation  in 
fact ;  there  is  an  affidavit  appended  to  the  bill,  complying  fully  with 
the  requisition  of  the  law. 

The  fiturtk  cause  of  demurrer  is,  that  thb  Cotirt  has  no  juris- 
diction of  the  case. 

A  reference  to  the  authorities  show  these  distinctions  :  if  the 
note  was  negotiated  after  it  is  due,  or  if  it  was  not  upon  its  face 
negotiable,  the  party  alleging  the  loss  might  sue  at  law  ;  because,  in 
either  of  these  events,  the  maker  could  defend  in  any  action  that 
might  be  subsequently  brought  against  him,  and  set  up  any  equities 
that  might  exist  between  him  and  the  hwful  owner  of  the  note, 
any  payment  he  might  have  made  him,  and  thereby  could  defeat 
ttie  person  into  whose  hands  it  might  pasSi  and  who  might  attempt 
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to  enforce  its  collection  ;  because  a  party  taking  a  note  under  the 
circumstances  I  have  enumerated,  takes  it  subject,  in  the  language 
of  the  commercial  law,  to  the  equities  of  the  noaker,  as  against  the 
prior  holder. 

In  England,  the  only  ground  for  coming  into  equity  to  recover 
for  a  lost  note,  was,  that  the  defendant  could  by  that  means  obtaia 
adequate  indemnity  ;  a  court  of  law  has  no  power  to  give  iodem- 
nity,  a  court  of  chancery  can  compel  it ;  and  this  seems  to  be  ibe 
foundation  for  chancery  jurisdiction  in  such  cases.  There  can  be 
in  tiiis  case,  therefore,  no  doubt  whatever  of  the  jurisdiciion  of  the 
Court. 

The  j!/l/t  objection  is  a  general  one  ;  of  irregularity,  &c.,  m  the 
construction  of  the  bill. 

1  have  examined  the  bill  ;  it  is  technical,  and  well  drawn,  suffi- 
cient both  in  its  averments  and  substance  to  entitle  the  parties 
complainant  to  the  decree  they  ask. 

The  demurrer  must  be  overruled,  and  the  defendant  allowed 
ninety  days  in  which  to  answer. 
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A  jadgment  in  this  State,  of  older  date  than  the  registration  of  a  mortgage,  though  junior 
to  iu  execution^  will  be  a  prior  lien  upon  the  land  embraced  in  the  mortgage. 

A  levy  upon  personal  property  sufficient  to  satisfy  the  judgment,  is,  while  the  levy  subsists, 
a  satisfaction  of  the  judgment,  and  a  sale  of  other  property  than  that  embraced  in  the 
levy,  hy  another  execution  on  tHe  same  judgment,  while  the  first  levy  remains  undis- 
posed of,  passes  no  title. 

An  order  of  a  circuit  court,  quashing  a  forthcoming  bond,  at  a  term  subsequent  to  the 
return  term  of  the  bond,  is  a  mere  nullity. 

The  execution  of  a  statutory  forthcoming  bond,  does  not  discharge  the  levy  of  the  execa- 
tion,  under  which  it  is  taken  ;  that  levy  continues  in  full  force  until  the  bond  is  forfeited, 
and  acquires  the  force  and  effect  of  a  judgment. 

An  irregular  forthcoming  Iwnd,  incapable  of  forfeiture,  being  takep,  does  not  discharge 
the  levy  of  the  execution,  and  upon  the  quashing  such  a  bond,  the  original  levy  remains 
in  full  force. 

Upon  an  execution  issuing  upon  a  judgment,  a  levy  was  made,  and  an  illegal  forthcoming 
bond  was  given,  which  was  afterwards  quashed ;  another  execution  issued  upon  the 
original  judgment,  and  property  was  sold  under  it ;  hetd^  that  the  purchaser  acquired 
no  title  ;  the  judgment  Iteing  in  law  satisfied  by  the  first  levy. 

A  mere  stranger,  without  interest  in  the  matters  in  controversy,  has  no  right  to  question 

the  validity  of  the  title  to  the  property,  as  between  t^e  other  parties  to  the  suit. 
If  the  description  of  land  in  a  deed,  though  not  certain  in  itself,  points  to  anything  which 
will  give  exact  information  of  the  locality  and  boundary  of  the  premises,  it  is  sufficient 
to  charge  a  subsequent  purchaser  with  notice. 
A  deecripiion  m  the  following  words :  '*  lying  and  being  in  the  county  of  Yazoo,  and 
State  of  Mississippi,  situate  on  Short  Greek,  about  three  miles  from  Manchester,  in 
township  eleven,  range  two,  west,  in  sections  eight,  nine,  ten,  and  fifteen,  containing 
about  two  thousand  acres ; "  heid^  to  be  sufficient  to  afi*ect  futuro  purchasers  with 
notice. 
Quaere.    Where  a  sheriff  levies  upon  and  sells  more  land  than  is  necessary,  to  satisfy 
the  execution,  where  the  land  is  capable  of  division,  is  such  a  sale  void  ? 

The  bill  in  tbis  case,  was  filed  to  foreclose  a  mortgage  executed 
by  one  Jacob  B.  Warinack  in  bis  lifetime,  on  tbe  5tb  day  of  April, 
1836,  to  tbe  complainant,  Adam  L.  Bingaman,  but  not  recorded 
until  the  26th  of  September,  1836,  conveying  to  said  complainant 
««  certain  land  lying  and  being  in  tbe  county  oC  Yazoo  and  State  of 
Mississippi,  situate  on  Short  Creek,  about  three  miles  from  Manches- 
ter,  10  township  eleven,  range  two,  west,  and  in  sections  eight,  nine, 
teo,  fourteen,  and  fifteen,  containing  about  two  thousand  acres,"  and 
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appurtenances,  &c.,  and  some  sixteen  slaves,  to  secure  complainaot 
as  surety  as  joint  accommodation  drawer  to  a  bill  of  exchange  with 
said  Jacob  B.  Warmack,  for  said  Ja.cob  B.  Warmack  in  bis  life- 
time, since  deceased,  in  favor  of  one  Thomas  B.  Poindexter,  which 
bill  was  accepted  by  Buckner,  Stanton,  &  Co.,  payable  12  mootbs 
from  date,  dated  6th  April,  1836,  for  $6000;  which  biU  of  ex- 
change complainant  Bingaman  srates  that  he  took  up  and  paid  him- 
self, but  that  it  has  been  lost  or  destroyed. 

King,  Miller,  &  Co.  obtained  a  judgment  in  Hinds  Circuit  Court 
against  Jacob  B.  Warmack  in  his  lifetime,  on  the  27tb  day  of  May, 
1836,  for  $160,  and  costs  of  suit.  Execution  issued  on  this  judg* 
nient  and  was  bonded,  after  the  death  of  said  Jacob  B.  Warmack,  by 
Alartha  Warmack,  Phil.  Hoff,  and  W.  A.  Ekmee,  giving  their  forth- 
'  coming  bond,  which  was  forfeited  and  returned  7th  November,  1836. 
Execution  issued  on  said  forfeited  forthcoming  bond,  and  was  re- 
turned ^^no  property."  Afterwards,  on  the  — —  day  of  June,  A.  D. 
1841,  at  the  June  term  of  Hinds  Circuit  Court,  1841,  the  said 
forthooming  bond  was,  on  motion,  by  the  judgment  of  the  Court 
quashed,  as  appears  by  the  record  of  the  judgment  and  proceedings 
of  said  Circuit  Court  in  the  case,  which  is  made  an  exhibit  to  the 
defendant  Hyatt's  answer,  and  referred  to  as  an  exhibit  in  the  answer 
of  the  defendant  Banks. 

The  plaintiffs  in  this  judgment,  King,  Miller,  &  Co.,  afterwards 
sued  out  a  scirt  f<icia$  to  revive  the  original  judgment  against 
Martha  Taylor  and  Lewis  L.  Taylor,  guardians  of  L'etitia  Wa^ 
mack,  minor,  heir  of  said  Jacob  B.  Warmack,  deceased,  and  said 
Letitia  Warmack,  returnable  to  3d  Monday  of  June,  1S41  ;  on 
the  return  of  which,  to  wit :  on  the  23d  day  of  July,  A.  D.  1841, 
a  judgment  reviving  said  original  judgment,  and  awarding  execution 
against  the  heirs  of  said  Jacob  B.  Warmack,  was  rendered  by 
said  Circuit  Court  of  Hinds. 

In  pursuance  of  said  judgment  of  revival,  on  the  36th  July,  1841, 
an  execution  issued  on  said  original  judgment  against  said  Lewis  L. 
Taylor,  and  Martha,  his  wife,  and  Letitia  Warmack,  minor  heir  of 
Jacob  B.  Warmack,  deceased. 

A  transcript  of  the  original  judgment,  as  revived,  was  filed  ia 
the  Circuit  Court  Clerk'a  office  of  Yasoo  county,  on  the  28ik 
July,  1841. 
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The  execution  od  the  original  judgment  after  revival  was  levied 
on  the  ToUowing  lands,  to  wit :  £.  ^  of  M.  £.  | ;  £.  ^  of  S.  £.  ^  ; 
N.  W,  i  of  N.  E.  i  in  section  10 ;  S.  f  and  W.  i  of  N.  W.  J, 
and  £.  i  of  N.  £.  i  in  section  11  ;  and  Yf.  i  of  S.  W.  j,  and 
W.  i  of  N.  W.  i,  and  N.  £.  i  of  S.  W.  i  in  section  12 ;  and 
W.  I  of  N.  W.  i  of  section  13 ;  and  N.  i  of  section  14  ;  and  £.  i 
of  N.  E.  i  of  section  15,  all  in  township  11,  range  2,  west ;  and 
the  N.  W.  I  of  N.  E.  i  of  section  33,  township  11,  range  1,  west ; 
and  \V.  i  of  N.  E.  i,  and  E.  ^  of  N.  W,  i  of  section  11,  township 
11,  range  3,  west  «- containing  in  all  fifteen  hundred  and  sixty  ^Vv 
acres,  more  or  less,  as  the  property  of  J.  B.  Warmack  in  his  life* 
time,  and  now  belonging  to  his  heirs,  which  were  sold  at  public  sale 
bj  the  coroner  of  Yazoo  county  (there  being  at  that  time  no  sheriff), 
and  bought  by  Richard  C.  Byatt,  A.  C.  Clark,  and  Jane  Banks, 
jointly. 

I'be  said  coroner,  by  regular  de^d  of  conveyance  conveyed  these 
lands  to  tbe  purchasers  ;  that  h  to  say  :  one  fourth  of  the  said  lands 
to  the  defendant  Hyatt,  and  the  remaining  three  fourths  to  said 
Clark  and  Banks  in  equal  portions  ;  which  deed  was  regularly  ac- 
knowledged and  recorded. 

Clark  afterwards,  by  deed  duly  executed,  delivered,  acknowl- 
edged, and  recorded,  conveyed  her  interest  in  the  lands  to  the  de* 
fendant  Banks. 

The  complainant  in  bis  bill  alleges,  that  the  lands  so  levied  on 
•nd  sold  by  the  coroner  of  Yazoo,  are  part  and  parcel  of  the  lands 
conveyed  to  him  in  said  mortgage,  and  that  the  original  judgment  of 
King,  Miller,  &  Co.  has  been  satisfied  by  the  forfeiture  of  said  forth- 
coming bond. 

Tbe  answer  of  defendant  Banks  denies  that  the  lands  bought  as 
above  stated  by  said  Hyatt«  Clark,  and  herself,  are  described  in 
aaid  mortgage  or  are  conveyed  by  said  mortgage,  and  alleges  that 
aaid  mortgage  is  void  as  a  conveyance  of  lands,  from  its  ambiguity 
and  uncertainty  of  description. 

A  transcript  of  the  judgment  on  said  forthcoming  bond,  reciting 
said  original  judgment,  was  filed  in  the  Circuit  Court  Clerk's  office 

of  Yazoo  county,  on  the day  of  June,  1841. 

«By  agreement  of  counsel,  to  prevent  tbe  trouble  and  expense  of 
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proof,  the  execution  of  the  mortgage,  the  bill  of  exchange,  its  loss, 
and  its  nonpayment,  are  admitted  :  and  the  case  was  submitted  to 
the  Chaoceilor  upon  the  pleadings  and  this  agreement. 

Wilkinson  and  Miles^  for  complainants. 

The  facts  admitted  leave  the  following  questions  to  be  deter- 
mined :  — 

1 .  Was  the  judgment  of  King,  Miller,  &  Co.  a  subsisting  lien 
upon  the  land  ? 

We  respectfully  insist  that  it  was  not.  The  abstract  of  the  origi- 
nal judgment  and  proceedings,  filed  in  Yazoo  county,  on  the  ISth 
of  June,  1841,  shows  that  a  forthcoming  bond  bad  been  given  aod 
forfeited  on  the  first  Monday  of  November,  A.  D.  1836.  That 
was  subsequent  to  the  time  complainants'  mortgage  w^as  filed  for 
record.  7*his  was  all  the  notice  the  defendants  had  of  the  judg- 
ment, at  the  time  of  their  purchase.  Of  course,  then,  according  to 
their  then  understanding,  they  purchased  nothing  but  the  equity  of 
redemption.     That  we  are  willing  they  shall  have. 

]t  is  now  insisted,  however,  that  the  forthcoming  bond  was  void; 
and  that  it  has  subsequently  been  quashed  by  the  Hinds  Court.  To 
the  order  of  the  Court,  quashing  the  bond,  we  have  simply  to  say, 
that  it  was  void,  for  want  of  power  in  the  Court  to  make  it.  See 
4  How.  Rep.  863.  The  motion  to  quash,  in  this  case,  was  made 
long  after  the  return  term  bad  passed.  And  to  that  ground  of  de- 
fence which  rests  itself  upon  the  voidness  of  the  bond,  we  need  oslj 
remark,  that  if  that  be  the  case,  then  the  levy  first  made  is,  and  was, 
at  the  time  the  land  was  sold,  in  full  force ;  and,  upon  principles 
familiar  to  every  lawyer,  was  a  quasi  satisfaction  of  the  judgment. 
No  other  levy  could  be  made,  until  the  first  one  made  had,  in  some 
way,  been  disposed  of.     5  How.  Rep.  629. 

2.  Is  the  mortgage  void,  for  vagueness  and  ambiguity  in  describ- 
ing the  land  ?  It  certainly  is  not,  and  the  authorities  cited  by  de- 
fendants' counsel  sustain  us  in  this  position. 

That  a  conveyance  of  land  may  be  void,  for  vagueness  and  am- 
biguiiy,  no  one  will  doubt.  But  in  order  to  make  it  void,  the  de- 
scription must  be  so  vague,  as  to  preclude  the  possibility  of  idenii* 
fying  th«  land  intended  to  b^  conveyed  by  parol  evidence^  or  other 
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means.  Now,  it  surely  cannot  be  contended,  that  when  the  county 
in  which  the  land  is  situated  is  named,  and  the  particular  sections  and 
township  are  numbered  and  designated  in  the  conveyance,  that  the 
deed  is  void  for  ambiguity !  Why,  is  not  such  a  conveyance  nearly 
as  explicit  as  language  can  make  it  ?  What  more  would  any  sur- 
veyor want,  than  the  description  in  the  mortgage  in  this  case,  by 
which  to  make  a  survey  ? 
A  decree  of  foreclosure  is  asked,  and  confidently  expected. 

JSoltoile,  Montgomery^  and  Boyd,  for  defendants. 

The  lands  conveyed  in  the  mortgage  from  Jacob  B.  Warmack 
in  his  lifetime  to  the  complainant,  if  any  are  conveyed  by  it,  are 
described,  if  described  stall,  as  ^^  certain  land  lying  and  being  in  the 
county  of  Yazoo  and  State  of  Mississippi,  situate  on  Short  Creek, 
about  three  miles  of  Manchester,  m  township  eleven,  range  two, 
west,  and  in  sections  eight,  nine,  ten,  fourteen,  and  fifteen,  containing 
about  two  thousand  acres,"  &c.  Admitting,  for  the  sake  of  the 
argument,  that  the  complainant's  mortgage  is  a  valid  and  subsisting 
incumbrance  upon  the  lands  in  controversy,  the  sale  by  the  cor- 
oner of  Yasoo  to  Hyatt,  Cbrk,  and  Banks,  was  certainly  legal 
and  regular,  and  vested  a  good  title  in  them  to  the  equity  of  re- 
demption in  the  lands  in  controversy,  sold  by  said  coroner  under  the 
execution  on  the  judgment  of  IRngj  Miller^  4*  Co^  ▼•  Jacob  B. 
Warwuick^s  heirs,  and  by  him  regularly  conveyed  to  the  purchasers, 
Hyatt,  Clark,  and  Banks.  The  objection  to  the  title  of  defend* 
ants  in  complainant's  bill,  upon  the  ground  of  the  forthcoming  bond's 
beii^  a  satisfaction  of  the  original  judgment  under  which,  as  revived, 
the  said  Hyatt,  Clark,  and  Banks  bought,  falls  to  the  ground,  since 
the  fact  is  diseased  in  the  r^ord  of  the  judgment  and  proceedings 
thereupon,  a  certified  transcript  of  which  is  filed  as  exhibit,  and 
made  by  defendant  Hyatt  a  part  of  his  answer,  as  also  by  defend* 
aot  Banks  a  part  of  her  answer,  and  alleged  by  said  defendant 
Banks  in  her  answer  as  amended,  that  said  forthcoming  bond  was, 
on  motion  by  the  judgment  of  Hinds  Circuit  Court,  quashed  :  thereby 
leaving  the  original  judgment  in  full  force  and  imsatisfied  at  the  time 
of  its  revival  and  of  said  sale.  The  transcript  of  the  judgment  on 
tbe  fortbcoimpg  bond,  reciting  the  original  judgment,  filed  in  the 
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Circoit  Court  clerk's  office  of  Yazoo  county  before  the  1st  day  of 
July,  1841,  as  required  by  the  act  of  1841  with  regard  to  the  liens 
of  judgments,  continued  the  lien  of  said  origrnai  judgmeot  Croia  its 
date,  May,  1836,  long  before  the  record  of  said  nu>rtgage,  up  to 
the  time  of  sale.  The  doctrine  that  a  levy  of  an  execution,  on  suf- 
ficient personal  property,  is  a  satisfaction,  does  not  appfy  to  this 
case,  because  the  forthcoming  bond  is  illegal  and  void  ;  of  coarse, 
the  execution  which  emanated  on  it  was  illegal  and  void  ;  and  the 
levy  of  the  execution  on  the  original  judgment  on  sufficient  personal 
property,  was  not,  in  this  case,  a  satisfaction,  because  the  levy  was 
disposed  of  in  due  course  of  law,  unless  the  defendants  m  the  judg- 
ment are  to  be  allowed  to  take  advantage  of  their  own  wrong,  te 
wit,  the  giving  of  an  illegal  and  insufficient  forthcoming  hood,  a 
principle  which  this  Court  will  not  tolerate  ;  and  because  the  prop-' 
erty  levied  on  was  restored  on  the  giving  of  the  fertbcomiog  bond. 
But  even  if  the  original  judgment  was  satis6ed,  if  the  purchasers 
at  the  coroner's  sale  bad  no  notice  of  that  fact,  the  sale  was  valid, 
and  Hyatt,  Clark,  and  Banks  were  bond  fide  purchasers.  Bee  3 
How.  R.  p.  69 ;  1  Cow.  622. 

The  mortgage  purports  to  convey  land  to  the  amount  or  quantity 
of  2000  acres,  in  five  different  sections,  viz.  eight,  nine,  ten,  four- 
teen and  fifteen.     The  coroner*s  deed  purports  to  convey  ISdOj*^^ 
acres.    A  section  contains  640  acres,  and  five  sections  3200  acres. 
So  that  Warmack  might  have  mortgaged  2000  acres  in  the  said  sec- 
tions, and  yet  have  had  1200  acres  in  the  same  sections  unincum- 
bered.    And  if  the  mortgagee  gets  2000  acres  out  of  the  five  sec- 
tions, what  right  has  he  to  claim  the  remaining  1200  acres,  which 
have  been  levied  on  and  sold  by  the  coroner  to  Hyatt,  Clark,  and 
Banks.     The   mortgage  does   not  call  for  any   particularly  de- 
signated 2000  acres,  out  of  the  3200  acres  contained  in  the  five 
sections.     There  is  no  proof  but  that  Warmack,  in  his  lifetime, 
owned  the  whole  five  sections,  and  died  seised  of  the  same.  It  is,  that 
the  bill  alleges,  that  the  land  conveyed  by  the  coroner  to  Hyatt, 
Clark,  and  Banks,  is  part  of  the  land  conveyed  in  the  mortgage ; 
but  there  are  no  calls  in  the  mortgage  or  description  of  premises,  or 
other  proof,  to  prove  this. 

His  Honor  the  Chancellor  will  also  observe,  th,at  the  greater  part 
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of  the  laod,  described  in  the  coroner's  deed  to  Hyatt,  Ciark,  aod 
Banks,  lies  in  sectioos  eleven,  twelve,  thirteen,  and  thirty-three; 
different  sections  from  those  named  in  said  mortgage,  which,  are  sec- 
tions eight,  nine,  ten,  fourteen,  and  fifteen.  Of  course,  even  if  a 
decree  of  foreclosure  is  made,  it  cannot  embrace  any  land,  but  such 
as  is  in  the  last-named  sections. 

But  it  is  utterly  denied  by  defendants,  that  the  mortgage  is  a  valid 
and  subsisting  incumbrance.  The  defendants  farther  contend,  thai 
they  have  a  clear  legal  and  equitable  title,  also,  to  such  lands  de- 
scribed in  the  coroner's  deed,  as  lie  in  the  sections  named  in  the 
mortgage,  not  only  as  purchasers  under  a  judgment  of  older  date 
than  that  of  the  record  of  the  mortgage,  but,  they  allege,  because 
said  land  is  not  legally  described  or  conveyed  by  said  mortgage  ;  for 
the  reason,  that  said  mortgage  is  void  as  a  conveyance  of  lands,  from 
its  ambiguity  and  uncertainty  of  description.  In  deeds  or  grants, 
ihere  roust  be  a  certain  description  of  the  lands  or  thing  granted.  1 
Tomlin's  Law  Diet.,  Tide  Description,  p.  551  ;  1  Sheppard's 
Touchstone,  245  to  251 ;  3  How.  R.  231  ^  18  John.  Rep.  107  ; 
4  Kent,  466,  467  ;  5  Wheat.  359. 

A  patent  or  apparent  ambiguity  cannot  be  explained  by  parol 
evidence.     2  Stark.  £v.  546,  547. 

A  patent  ambiguity  renders  the  deed  void. 
There  is,  undoubtedly,  a  patent  ambiguity  in  this  mortage,  which 
BO  construction  can  cure  ;  and,  therefore,  we  say  it  is  void.  1  Sug. 
on  Yen.  (2  vols,  in  one),  p.  183. 

Even,  however,  if  the  mortgage  is  not  thought  to  be  void,  it  is 
iD9i8ted|  that  the  vagueness,  ambiguity,  and  insufficiency  of  descrip- 
tion of  what  lands  were  intended  to  be  granted,  are  too  great  to 
entitle  the  mortgagee  to  the  legal  priority  or  equity  resulting  from 
the  coDstructive  notice  of  registry  against  b(>ndjide  subsequent  pur- 
chasers ibr  valuable  consideration. 

The  registry  of  a  mortgage  is  said  to  be  nodce  to  subsequent 
purchasers.  1  John.  Ch.  R.  298.  But  notice  of  a  deed  is  only  no- 
tiee  of  its  contents.  3  Powell  on  Mortgages,  563,  Notes  F  and  L 
And  if  those  contents  are  not  of  legal  sufficiency ,>  there  is  not  such 
sotice  as  either  equity  or  the  statute  requires.  Implied  notice  of  a 
title  conveyed,  must  not  only  be  probable,  but  necessary  and  unques* 
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iKMiable  iofereiice  from  the  cooteols  of  the  coovejance  itself.  A 
aotice,  merely  to  put  the  party  oo  inquiry,  is  not  soffictent  to  break 
b  upon  the  registry  act  2  John.  Oh.  R.  182.  Equity  gires  no 
assistance  against  a  purchaser  for  a  rahiable  consideration  witbcmt 
notice.  1  John.  Cb.  R.  300.  The  ground  on  which  a  purchaser 
is  postponed  in  equity  is,  that  the  taking  the  legal  estate  after  notice 
of  a  prior  purchase  or  equity,  makes  the  party  a  mala^fii^  pur- 
chaser, and  amounts  to  a  fraud.  ^*  In  order  to  fix  the  fraud,  how- 
e?er,  the  proof  of  notice  must  be  clear  ;  if  it  be  merely  doubtful,  a 
presumption  of  fraud  will  not  take  place.''  6  Munf.  R.  42;  1 
Btoiy's  £q.  390,  391,  393. 

An  unauthorized  registry  is  not  notice.     18  John.  R.  544. 

The  registry  of  a  deed,  defectively  proved  or  acknowledged,  is 
not  constructive  notice  to  a  subsequent  purchaser.  3  Biuiey,  40 ; 
3  Root,  338. 

The  registry  of  a  mortgage  is  notice  only  to  the  extent  of  the 
sum  specified  in  the  registry.     1  John.  Ch.  R.  397  ;  7  Id.  14. 

Chancellor.  This  is  a  biH  to  foreclose  a  mortgage,  given  by 
one  Jacob  B.  Warmack,  now  deceased,  to  the  complainant,  dated 
the  8th  of  April,  1836,  conveymg  certain  lands  in  the  county  of 
Yazoo,  by  way  of  indemnity,  against  the  liability  which  the  com- 
plainant had  incurred,  as  the  accommodation  indorser  of  War- 
mack,  on  a  certain  bill  of  exchange,  l^he  bill  alleges,  and  the 
agreement  of  counsel  admits,  that  the  bill  of  excliange  was  taken 
up  and  paid  by  the  complainant ;  and  thus  his  right  to  a  foreclo- 
sure, as  against  the  mortgagor,  became  complete  and  perfect.  The 
defendants,  however,  set  up  claim  to  the  mortgage  premises,  as 
purchasers,  under  a  judgment  rendered  against  the  mortgagor,  after 
the  date  of  the  mortgage,  but  before  the  same  was  recorded.  By 
the  statutes  of  this  State,  a  judgment  is  a  lien  upon  the  property, 
both  real  and  personal  of  the  defendant,  from  its  date ;  but  a  mort- 
gage takes  efiect  only,  as  against  creditors,  from  the  date  of  it* 
registration.  The  judgment,  under  which  the  defendants  ckisD, 
being  of  older  date  than  the  r^istration  of  the  mortgage,  mnst  of 
oourse  overreach  it,  unless  by  the  subsequent  ptoceedbp  undor 
that  judgment  its  lien  became  extinguished  and  discharged.       it 
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ippears  that  ao  executioo  of  JUri  facias^  of  older  date  tbaa  the 
one  under  wbtcb  the  defeiidaDis  purcbasedt  had  been  sued  out  and 
kvied  upon  personal  property,  sufficient  to  satisfy  the  amount  of 
the  judgment.     A  forthcoming  bond  was  thereupon  given,  which 
was  afterwards  returned  *^  forfeited,"  according  to  the  provisions 
of  the  statute  upon  that  subject.     An  execution  issued  upon  tbia 
bond,  which  was  superseded ;  and  at  a  9ubHf%eni  temi  of  the 
Court,  firotn  which  it  issued,  both  the  execution  and  bond  were 
quashed  and  set  aside.     A  new  execution  was  then  issued  on  the 
original  judgments,  under  which  the  defendants  purchased  the  land 
in  controversy*     Whether  the  prior  proceedings  had  the  effect  of 
discharging  the  lien  of  the  judgment,  or  of  restoring  it  to  its  orig- 
inal Vigor,  is  the  main  point  for  decision.     I  much  doubt  whether 
the  order  of  the  Circuit  Court,  qimshing  the  forthcoming  bond,  is 
not  to  be  regarded  as  a  mere  nullity.     The  term  of  the  Court  at 
which  the  bond  became  a  judgment,  by  operation  of  the  statute, 
having  elapsed,  that  Court  had  not,  I  apprehend,  any  more  power 
to  revise  or  set'  aside  that  judgment,  than  it  would  have  had  to  set 
aside  its  awn  judgment,  fonnally  rendered  at  a  preceding  term. 
Thb  is  the  view  which  I  infer  the  Supreme  Court  took  of  the 
question,  in  the  case  of  fFanter  v*  Barker  (4  How.  Rep.  363), 
when  it  declared  that  a  motion  to  quash  a  forthcoming  bond  could 
not  be  entertained,  after  the  term  at  which  it  became  forfeited  had 
elapsed.    If  then  the  order  of  the  Circuit  Court,  in  quashing  the 
bond  is  void,  as  being  coram  nan  jwKee^  the  result  is,  that  that 
bond   is  still  in  force ;  and  according  to  the  uniform  decisions  in 
this  State,  it  operated  an  extinguishment  of  the  original  judgment, 
from  the  moment  the  forfeiture  took  place  ;  and,  as  a  consequence, 
gave  priority  to  the  mortgage,  which  was  registered  before  the  date 
of  such  forfeiture.     But  wliether  this  view  of  the  case  be  correct 
or  not,  still  I  apprehend  that  the  original  judgment  itself  must,  in 
lawj  be  regarded  as  satisfied,  at  the  time  of  the  sale  under  it  to  the 
defeodants.     A  levy  upon  personal  property,  sufficient  to  satisfy 
tbe  judgment,  appears  to  have  been  made  on  a  prior  execution,  and 
a  bond   given  for  ks  delivery  on  the  day  of  sale.     If  then  it  be 
mte,  as  urged  by  tbe  defendants,  that  this  bond  was  rightfully 
quaidwd  n  a  mere  nulUty)  the  case  would  stand  as  though  no  such 
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bond  bad  ever  been  given,  leaving  the  levy  under  the  executioa 
in  full  force,  and  the  property  liable^to  be  seized  and  sold  under  a 
vendilioni  exponcu.  The  levy  of  an  execution  is  not  discharged 
even  by  taking  a  regular  statutory  bond,  as  is  evidenced  by  the  very 
terms  and  conditions  of  such  bond.  The  levy  continues  in  force 
until  (he  bond  is  forfeited,  and  has  ^^  the  force  and  effect  of  a  judg- 
ment ; "  and  if  an  irregular  bond,  or  one  not  in  conformity  with 
the  statute,  be  taken,  it  is  clear  that  it  could  never  have  ^^  the  force 
and  effect  of  a  judgment,"  and  therefore  that  the  event  could 
never  happen,  upon  which  the  levy  becomes  discharged.  In  such 
case,  the  plaintiff  in  the  original  judgment  would  have  a  right  to 
regard  tiie  levy  as  still  subsisting,  and  to  call  for  k  venditioni  exponM 
to  enforce  it  The  sheriff  has  no  authority  to  take  any  other  bond, 
than  that  prescribed  by  the  statute,  and  if  he  does,  the  plaintiff  in 
execution  is  not  bound  by  it.  A  levy  once  made,  must  remain  in 
force,  until  legally  discharged  ;  an  illegal  bond  could  not  have  that 
effect.  From  this  view  of  the  case,  it  appears  that  at  the  time 
when  the  mortgage  was  registered,  and  at  the  time  when  the  defend- 
ants purchased  the  land,  under  the  judgment  against  the  mortgagor, 
there  was  still  subsisting  and  undisposed  of,  a  prior  levy  on  sufficient 
personal  property,  to  satisfy  that  judgment.  This  levy,  upon  well 
settled  and  familiar  principles  of  law,  operated  an  extinguishment 
of  the  judgment.  From  the  moment  it  was  made,  the  general  lien 
of  the  judgment  ceased  to  operate  upon  the  other  property  of  the 
defendant  in  the  execution,  and  attached  speci6cally  upon  (he  prop- 
erty levied  on.     (Ex  parte  Lawrence^  4  Cow.  R.  417.) 

The  case  of  Jackson  v.  Bowen  and  J^Teff  (7  Cow.  R.  13)  is 
strikingly  analogous  in  its  features  to  the  one  before  me.  It  was  a 
contest  between  a  purchaser  under  a  mortgage  with  power  of  sale, 
and  a  purchaser  under  a  judgment  against  the  mortgagor.  It  was 
urged  that  the  private  sale  under  the  mortgage  was  void,  because 
that  form  of  foreclosure  is  not  authorized  by  the  laws  of  New 
York,  where  there  is  a  junior  incumbrance,  and  that  the  judgment 
under  which  the  plaintiff  claimed  was  in  force  at  the  time  of  such 
sale.  It  appeared,  however,  that  at  the  time  of  the  sale  under  th6 
mortgage,  a  levy  had  been  made  imder  the  judgment  on  personal 
property  sufficient  to  discharge  it ;  but  the  plaintiff  in  execution 
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bad  ordered  it  to  be  returned  unsatisfied,  and  afterwards  sued  out 
another,  and  levied  it  on,  and  sold  the  land,  previously  sold  under 
the  mortgage.  The  Court  held,  that  no  title  passed  under  this  sale; 
that  the  prior  levy  was  an  extinguishment  of  the  judgment ;  and 
that  it  ceased  to  be  a  lien  upon  the  land  from  the  moment  such 
levy  was  made.  The  principles  of  that  case  are,  I  think,  conclu* 
sive  upon  the  present  question.  It  is  clear  that  the  defendants,  io 
order  to  support  their  tide,  must  show  that  the  judgment,  under 
which  they  derive  it,  retained  a  lien  upon  the  land  at  the  date  of 
their  purchase,  oliier  than  the  lien  created  by  the  complainant's 
mortage  ;  because,  at  the  time  of  the  sale,  they  bad  full  notice  of 
that  mortgage,  and  can  only  protect  themselves  against  it,  by  show- 
ing that  the  prior  lien  of  the  judgment  was  still  subsisting.  It  is 
indeed  io  this  particular,  a  mere  contest  about  the  priority  of  liens  ; 
and  not  a  question  of  whether  a  purchaser  at  execution  sale  is 
effected  by  any  irregularity  in  the  proceedings.  This  view  of  the 
case  would  seem  to  supersede  the  necessity  of  noticing  the  other 
ground  of  defence ;  because,  if  the  defendants  acquired  no  title 
under  their  purchase,  they  have  no  right  as  mere  strangers,  without 
interest  in  the  matter,  to  question  the  validity  of  the  complainant's 
mortgage,  upon  the  score  of  ambiguity,  or  uncertainty  in  the  de- 
acription  of  the  mortgage  property.  If,  however,  they  were  at 
liberty  to  raise  that  question,  I  am  satisfied,  although  the  property 
b  somewhat  generally  and  indefinitely  described,  that  the  vague* 
ness  in  this  particular,  is  not  so  great  as  to  render  the  mortgage 
absolutely  void  for  uncertainty.  It  would,  therefore,  resolve  itself 
into  a  mere  question,  whether  the  description  is  sufficient  to  convey 
notice  to  a  subsequent  purchaser  of  the  identity  of  the  property 
intended  to  be  conveyed  ;  because,  whether  the  judgment,  through 
wbicb  the  defendants  derive  title,  takes  precedence  in  date  to  the 
nK>rtgage  or  not,  yet,  if  the  judgment  was  in /orc«,  and  the  mort- 
gage gives  no  cognizable  description  of  the  property,  the  defend* 
ants  would  be  entitled  to  protection  against  it,  as  band  fide  pur- 
chasers without  notice.  Is  the  description  sufficiently  certain  to 
warn  future  purchasers  as  to  the  identity  and  locality  of  the  land 
intended  to  be  conveyed  ?  The  land  is  described  as  ^^  lying  and 
being  in  the  county  of  Yazoo,  and  State  of  Mississippi,  situate 
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OD  Sbort  Creek,  about  three  miles  froin  Maochester,  id  township 
eleven,  range  two,  west ;  in  sections  eight,  nine,  ten,  wad  fifteeo, 
containing  about  two  thousand  acres. 

I  cannot  doubt  tiiat  this  description  is  sufficient   to   point  the 
inquirer  to  the  precise  locality  of  the  land.     The  county,  towasiiip, 
range,  watercourse,  and  sections  on  and  in  which  it  is  situated, 
are  precisely  and  particularly  described.      There  is  no  attempt  to 
show  that  the  mortgagor  owned  more  land  in  that  township,  and  in 
those  sections,  than  the  two  thousand  acres  conveyed  to  the  com- 
plainant.    A  reference  to  the  register  of  deeds,  or  the  land  office, 
would  readily  have  shown  what  parts  of  those  sections  were  covered 
by  the  conveyance.     The  rule  is,  that  although  the  descriptioo 
may  not  be  certain  in  itself,  yet   if  it  poiuts   to   anything  which 
will  give  exact  information  of  the  locality  and   boundary  of  the 
premises,  it  is  sufficient  to  charge  a  *  subsequent   purchaser  widi 
notice.     In  the  late  case  of  Maiden  and  Parker  v.  Hy^hu^  I  bad 
occasion  to  examine  this  question,  and  the  principles  there  laid 
down  are  applicable  to  this  case.     One  of  the  most  striking  fea- 
tures about  this  case,  is  the  fact,   that,  under  an  execution  calling 
for  but  one  hundred  and  sixty  dollars,  and  the  accruing  interest,  a 
levy  and  sale  was  made  of  nearly  sixteen  hundred  acres  of  land, 
consisting  of  various  subdivisions.     This  levy  was  excessive,  as 
is  shown   by   the  fact,  that  the  land  brought  more  mooej  than 
was  called  for  by  the  execution.     In  the  case  of  &t<H>tr  v.  Boi" 
^hWm  heirs  (3  Dana's  Rep.  235),  the  Supreme  Court  of  Ken- 
tucky held,  that  a  sheriff,  who  levies  upon  and  sells  more  land  than 
is  necessary  to  satisfy  the  execution,  exceeds  his  authority,  and 
that  such  a   sale  is  void ;   especially  where  tlie  land  was  sus- 
ceptible of  division.     Without  giving  any  decided  opinion  upon  this 
point,  I  am  satis6ed,  upon  the  other  grounds  which  I  have  exam- 
ined, that  the  complainant  is  entitled  to  enforce  his  mortgage  against 
the  land,  in  opposition  to  the  claim  of  the  defendants. 

I  shall,  accordingly,  direct  the  case  to  be  referred,  to  ascertain 
the  amount  due  on  the  mortgage  ;  and,  on  the  coming  in  of  the  re- 
port, a  decree  of  foreclosure  may  be  had. 
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William   B.    Mears   and    John   Walker  i;.   Edward   L. 
WiNSLOw,  et  al. 

The  lien  of  an  attachment  commences  and  takes  efiect  from  the  lime  of  the  lem/f  and  not 
from  the  time  of  tttuu^f  the  attachment. 

Thb  bill  charges,  that  on  the  5th  of  April,  1841,  the  complaia- 
antS)  Mears  and  Walker,  obtained  a  judgment  against  Edward  L. 
Winslow,  in  the  Superior  Court  of  law  in  the  county  of  Cumber- 
land,  m  the  State  of  North  Carolina,  for  $7486-26,  with  interest  at 
the  rate  of  six  per  centum  per  annum  till  paid  ;  that  the  execution 
which  issued  thereon  was  returned  by  the  sheriff  of  said  county  in- 
dorsed, *^  no  property,"  &c.  ;  that  said  Winslow  is  a  citizen  and 
resident  of  the  State  of  North  Carolina,  and  is  insolvent ;  yet  that 
he  purchased  of  William  W.  Jones,  and  paid  for,  two  tracts  of 
land,  lying  in  this  State,  one  in  the  county  of  Yazoo,  and  the  other 
in  the  county  of  Tallahatchie,  and  had  procured  the  same  to  be  con- 
Teyed  to  John  W.  Ochiltree,  who  now  holds  the  same  in  trust  for 
said  Winslow,  Ochiltree  not  even  pretending  to  hold  any  bene6cial 
interest  therein  ;  that  as  Winslow  resides  without  the  limits  of  this 
State,  a  judgment  cannot  be  obtained  against  him,  and  prays  that 
Winslow  and  Ochiltree  be  made  defendants,  that  said  lands  be  sold 
and  the  proceeds  applied  to  the  payment  of  complainants^  debt,  and 
that  Ochiltree  be  compelled  to  convey  the  same  to  the  purchaser  at 
the  commissioner's  sale;  and  prays  for  an  attachment  against  the 
lands. 

The  bill  was  filed  and  the  attachment  issued  on  the  llth  day  of 
October,  1841.  The  attachment  was  levied  on  the  land  in  Yazoo, 
on  the  13th  of  October,  1841,  and  on  the  land  in  Tallahatchie, 
OD  the  9th  of  November,  1841.  At  the  June  term,  1842,  John  B. 
Wright  and  Charles  P.  Mallet,  who  are  citizens  of  North  Carolina, 
were  made  defendants,  on  their  petition,  and  filed  their  answer,  ad- 
mitting  the  indebtedness  of  Winslow  to  the  complainants,  as  charged 
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in  their  bill,  but  denying  that  either  Winslow  or  Ochiltree  has  any 
interest,  either  legal  or  equitable,  in  said  lands,  and  averred   that 
they  belonged  to  respondents  ;  that  Wm.  W.  Jones  had  conveyed 
them  to  Ochiltree,  for  the  use  and  benefit  of  Winslow,  who  paid  for 
thero  as  charged  in  the  bill ;  that  Winslow  resided  in  North  Caro- 
lina, and  had  them  conveyed  to  Ochiltree,  who  promised  to  repair 
to  this  State,  and  superintend  them,  for  the  greater  facility  io  selling 
them,  making  titles,  &c.  ;  that  in  May,   1840,  Winslow,  together 
with  one  Warren   Winslow,  his  partner,  being  much  indebted  in 
North  Carolina,  conveyed  all  their  property,  including  said  lands,  to 
respondents,  in  trust  for  the  use  and  benefil  of  tlieir  (Wioslows) 
creditors,  which  deed  of  trust  was  filed  for  record,  and  duly  record- 
ed in  this  State,  on  the  13th  day  of  October,  1841  ;  that,  in  pursu-* 
ance  of  the  intention  and  wish  of  the  parties,  Ochiltree,  ia  Septero* 
ber^  1841,  conveyed  the  same  lands  to  respondents,  which  deed  was 
also  filed  for  record  on  the  IStb  of  October,  1841,  thus  giving  re- 
spondents both  the  legal  and  equitable  interest  in  said  lands  ;   and 
that  all  the  property,  real  and  personal,  conveyed  by  the  said  Ed- 
ward L.  and  Warren  Winslow  to  respondents  in  trust  as  aforesaid, 
'  will  fall  far  short  of  discharging  the  debts  therein  provided  for. 

George  S.  Yfirger^  for  complainants. 

The  bill  in  this  case  was  filed  under  the  act  of  1821  (How.  and 
Hutch.  520),  and  is  commonly  called  a  chancery  attachment.  Its 
object  was  to  have  sold  the  interest  of  Winslow  in  certain  land  men* 
tioned  and  described  in  the  bill. 

The  land  was  held  by  Ochiltree,  as  the  bill  aveis^  and  the  an- 
swers admit,  for  Winslow,  who  paid  for  it,  but  the  deed  was  made 
to  Ochiltree,  to  enable  him  to  sell  it  for  Winslow. 

The  bill  was  filed  on  the  1 1th  of  October,  1841. 

The  defendants,  Walker  and  Mallett,  claim  it  under  a  deed  of 
trust  from  Winslow,  made  in  May,  1840,  recorded  the  13ib  of  Oc- 
tober, 1841,  and  by  deed  in  fee  from  Ochiltree,  dated  in  Septera* 
ber,  1 84 1 ,  and  recorded  at  the  same  time  of  the  deed  of  trust.  The 
former  is  an  assignment  in  trust  for  the  benefit  of  creditors,  and  ih^ 
latter  is  an  absolute  deed  from  OcbiUree  to  the.  truate^^  or  usajgnees, 
witJiout  expressing  the.  trus^. 
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1.  There  is  no  queetioo  that  Winslow's  interest  was  subject,  even 
at  law,  to  execution.  The  entire  interest  and  use  was  in  him,  and 
a  bare  legal  estate  in  Ochiltree.  How.  and  Hutch,  p.  349,  sec.  29. 

2.  There  is  likewbe  no  question,  that  the  lien  of  the  attachment 
fakes  effect,  in  cases  like  this,  from  the  &iing  of  the  bill,  and  not  from 
the  lime  the  attachment  is  actually  levied.  Examine  Kenney  v. 
JBrata,  6  Cranch,  144  ;  3  Randolph,  94  ;  3  Leigh,  299  ;  5  Munford, 
178  ;  3  J.  J.  Marshall,  444  ;  5  Littell,  52  ;  3  Monroe,  406. 

3.  When  lands  are  held  by  A  for  B,  the  transfer  of  the  title  is 
void  as  to  the  creditors  of  B,.  if  not  recorded.  Mere  equitable  in« 
terests,  perhaps,  not  subject  to  execution  at  law,  may  not  be  re- 

^  quire%l  to  be  recorded  ;  but  an  interest  which  by  law  is  subject  to 
a  judgment,  is  certainly  embraced  in  the  act  of  Assembly.  How* 
and  Hutcb.  343. 

E.  JUoion^  for  Wright  and  Mallet. 

Under  the  facts  in  (bis  case,  it  is  useless  to  say  a  Word  ;  as  equity 
follows  the  law,  and  acts  by  analogy  to  the  rides  of  comnKHi  law  in 
relation  to  estates  ;  and  the  6rst  maxims  of  equity,  as  laid  down^ 
apply  to  this  case  :  ^*  That  where  there  is  equal  equity  tlie  law  must 
prevail ;  and  a  defendant  baa  an  equal  right  to  the  protection  of  a 
court  of  equity  to  protect  his  title,  as  the  plaintiff  has  to  assert  one." 

By  our  statute,  deeds  take  effect  from  the  date,  if  recorded  within 
three  months,  except  deeds  of  trust  and -mortgages.  The  one  in 
question,  from  Ochiltree  to  Wright  and  Mallet,  is  a  deed  in  fee,  ex- 
ecuted in  September,  1841,  and  recorded  in  October,  1841;  within 
a  iBODth. 

Respondents  prUy  that  your  Honor  may  make  Such  a  decree  as 
will  secure  their  title  in  the  premises,  tbaft  they  may  go  on  to  apply 
the  assets  to  pay  the  debts  of  Winslow. 

CHANCBLLeR.  This  bill  is  filed  by  the  cotnplainants,  as  credi- 
tors of  £.  L.  Winslow,  of  the  State  of  Nortli  Carolina,  seeking 
to  subject  certain  lands  in  this  State,  to  the  payment  of  their  claim, 
under  out  chancery  attachment  law.  It  is  alleged  that,  although 
tbe  title  to  the  kind  stands  in  the  aatae  of  the  defendant,  Ochiltree, 
that,  in  point  of  £ict,  be  bokia  tbe  knere  naked  l^al  titlO)  and  that 
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the  whole  beneficial  interest  therein  is  in  the  defendant,  Winslow. 
After  the  filing  of  the  bill,  Wright  and  Mallet  were  ordered  to 
be  made  parties  defendant  upon  their  petition,  showing  an  interest 
in  the  subject-matter  of  the  suit.  They  accordingly  answered  and 
set  up  claim  to  the  land  by  virtue  of  an  assignment  to  them,  by 
Winsiow,  in  trust  for  the  payment  of  debts,  dated  in  May,  1840,  . 
and  filed  for  record  in  this  State  on  the  13th  of  October,  1841. 
That  to  enable  them  to  carry  out  the  trust,  Ochiltree  conrejed  to 
them  the  legal  title  (which  he  held  merely  for  the  i^se  of  Wins- 
low)  by  deed,  bearing  dale  in.  September,  1841,  and  recorded  at 
the  same  time  with  the  deed  of  assignment  from  Winslow.  The 
complainants^  bill  was  filed,  and  attachment  issued  on  the  llth  of. 
October,  1841,  and  levied  on  the  land  the  9tb  day  of  the  follow- 
ing month.  The  only  question  which  arises  under  this  state  of 
facts  is,  which  binds  the  land,  the  attachment,  or  the  deed  of  trust 
The  assignment  by  Winslow,  and  the  conveyance  from  Ochiltree, 
are  to  be  regarded  as  parts  of  the  same  transaction,  and,  taken  to- 
gether, amount  to  nothing  more  than  a  conveyance  from  Winslow 
in  trust,  for  the  payment  of  his  debts.  Deeds  of  trust,  under  our 
statute,  take  eflfect  as  against  creditors  only  from  the  time  they  are 
recorded.  This  deed  appears  to  have  been  recorded  after  the 
issuing  but  before  the  levying  of  the  attachment.  The  simple  in- 
quiry then  is,  at  what  time  does  the  lien  arising  under  an  attachment 
commence  ?  Is  it  from  the  date  of  the  attachment,  or  the  date  of 
the  levy  ?  The  counsel  for  the  complainant  insists,  that  it  takes 
effect  from  the  time  of  filing  the  bill,  or  issuing  the  attachment.  I 
have  not  been  able  to  satisfy  my  mind  of  the  truth  of  this  proposi- 
tion. A  bill  of  this  description  bears  no  analogy  whatever  to  a 
judgment  creditor's  bill,  who,  having  exhausted  his  1^1  remedies, 
comes  here  to  enforce  the  lien  which  his  judgment  gives  him,  io 
equity,  upon  the  equitable  assets  of  his  debtor.  In  such  case  a 
priority  is  acquired,  by  filing  the  bill.  I  take  it  to  be  clear,  that  an 
attaching  creditor  in  this,  as  in  all  other  kinds  of  attachments, 
acquires  no  right,  nor  interest  in,  nor  lien  upon  the  land  of  the 
debtor,  by  simply  issuing  out  an  attachment.  I  do  not  find  that  the 
law  gives  to  this  description  of  attachment  any  higher  dignity,  or 
greater  efficacy,  than  to  the  ordinary  attachment  at  law.     Suppose 
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the  defeDdants,  iDstead  of  claiming  under  the  assignment  in  trust, 
had  become  the  judgment  creditors  of  Winslow,  between  the  issu- 
ing and  levying  the  attachment,  the  argument  of  the  complainants' 
counsel  would  make  the  attachment  overreach  the  lien  of  the  judg- 
ment. And  yet,  in  such  a  case,  I  am  persuaded  the  priority  of 
.the  judgment  would  be  readily  admitted.  I  think  it  will  also  be 
admitted,  that  the  speciBc  lien,  created  by  the  deed  of  trust,  is  quite 
as  effective  and  comprehensive  in  its  reach,  as  the  general  lien 
created  by  a  judgment.  I  conclude,  that  the  lien  of  an  attachment 
commences  and  takes  effect  from  the  time  of  the  levy,  and  not 
from  the  issuing  of  the  attachment.  This  was  the  construction 
placed  by  the  Supreme  Court  of  Virginia  upon  the  statute  of  that 
State,  on  the  subject  of  chancery  attachments,  of  which  ours  is 
almost  a  literal  copy.  Williamionj  et  ah  v.  JSome,  et  a/.,  6  Munf. 
Rep.  176.  In  that  case,  the  Court  said  the  attachment  operates 
from  the  time  of  the  service  of  the  proofs.  The  same  rule  was 
laid  down  by  the  Supreme  Court  of  South  Carolina,  in  the  case  of 
SUpken  y.  Thayer^  2  Bay's  Rep.  272.  The  opposite  construc- 
tion would  be  fraught  with  the  greatest  di$culty  and  injustice.  It 
would  even  defeat  a  bond  fide  purchaser,  who  became  such,  mesne 
the  issuing  and  levy  of  the  attachment.  Even  if  it  were  a  proceed- 
ing in  which  the  complainant  set  up  title  to  the  property,  yet  the 
notice  arising  from  the  Us  pendem^  would  not  commence  until  the 
acuial  service  of  the  leading  process,  and  of  course  could  not  affect 
a  purchaser  who  became  such  prior  to  such  service.  Murray  v. 
Ballauy  1  John.  Ch.  Rep.  576  ;  15  John.  Rep.  315.  From  this 
view  of  the  case  I  am  of  opinion,  that  the  complainants'  bill  must 
be  dismissed  at  their  costs.  Let  a  decree  be  prepared  accord- 
ingly. 
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R.,  holding  a  mortg^re  on  T.'«  properly,  agreed  to  receiTe  some  money  and  ta^c  the 
property  back,  in  discharge  of  the  mortgage ;  T.  paid  the  money,  but  refused  to  deliTcr 
the  property ;  hM,  that  the  mortgage  was  not  ditchargcd  I7  the  agveettiett. 

R.,  being  surety  to  A.  R.  for  T.,  was  indemnified  by  a  mortgage  oa  T.'s  property ;  and 
filed  his  bill  to  foreclose  the  mortgage,  and  be  discharged  from  his  suretyship  ;  held, 
it  was  no  answer  to  this  bill,  that  T.  had  been  garnisbeed  at  law,  as  a  debtor  of  A.  R., 
and  that  the  gamithroent  waa  still  pending. 

A  mortgage  being  given  to  secure  a  debt  to  a  partnership,  upon  the  death  of  one  of  the 
firm,  the  surTiving  partner  is  the  only  necessary  party,  to  represent  the  partnership  in- 
terests. 

The  bill  in  this  case  was  filed  b]r  William  RobinscA,  againsi 
Thomas  J.  Tboropsoo,  and  Andrew  J.  Rembert,  to  forecioae  a 
mortgage  given  by  Tliompson  under  these  circumstaiices. 

Andrew  J.  Rembert  and  George  Rembert  sold  I'bomfisan  two 
negroes  for  twelve  hundred  dollars,  and  took  his  note,  with  the  com- 
plainant and  William  M'Grew  as  sureties  ;  to  indemnify  and  save 
them  harmless,  Thompson  executed  a  mortgage  on  these  negroes, 
by  which  it  was  provided,  that  if  Thompson  should  make  default  m 
the  payment  of  the  note,  for  twelve  hundred  dollars,  the  sureties,  or 
either  of  them,  might,  at  any  time  after  the  maturity  of  tlie  note, 
take  the  negroes,  sell  them,  and  with  the  proceeds  of  the  saJe  paj 
off  the  note  ;  and  Thompson  covenanted  in  case  of  default,  to  de^ 
liver  them  the  negroes.  Thompson  paid  three  hundred  doUars  on 
the  note ;  and  suit  was  instituted  by  Andrew  J.  Rembert  (to 
whom  the  bill  averred  the  note  had  been  assigned),  in  the  Circiiii 
Court  of  Copiah  county,  against  all  the  parties  to  the  note  for  the 
balance  ;  Thompson  refused  to  deliver  the  negroes  to  the  complain* 
ant,  and  M'Grew  refused  to  unite  with  him  in  the  bill ;  and  accord- 
ingly, Robinson  exhibited  the  bill  in  his  own  name. 

The  prayer  of  the  bill  was  for  account,  foreclosure,  and  sale. 

Thompson  answered,  and  made  his  answer  a  cross-bill ;  he  admit- 
ted the  sale  and  mortgage,  but  stated  that,  pending  the  suit  at  law^ 
he  had  paid  A.  J.  Rembert,  who  had  control  of  the  note,   $300, 
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and  r€!5oId  him  the  negroes>  io  full  payment  and  discharge  of  the 
balance  of  the  note  ;  that  be  was  about  having  a  receipt  to  that 
effect,  OD  the  back  of  the  note,  signed  by  Rembert,  wheo,  at  the 
complainant^s  instance,  it  was  not  done,  and  the  note  was  delivered 
up  to  the  complainant  with  the  unsigned  receipt  on  its  back  ;  and 
the  suit  at  law  was  dismissed  at  Rembert^s  costs ;  that  the  com- 
plainant, in  his  supposed  character  of  trustee,  expected  to  get  the 
negroes  for  his  own  use>  and  therefore  pursued  tlie  course  he  did  ; 
that  the  note  was  wholly  paid  y  and  he  prayed  that  Rembert  and 
Robinson  might  answer. 

Their  answers  denied  the  allegations  of  the  cross-bill,  and  dis- 
closed this  state  of  fact :  that  an  agreement  was  entered  into  be^ 
tween  Thompson  and  Rembert,  and  M'Grew  and  the  complainant, 
that,  for  the  benefit  of  the  latter  as  sureties,  Thompson  and  Rembert 
should  settle  the  suit  at  law  ;  Thompson  was  to  pay  Rembert  $300, 
and  deliver  him  the  negroes  in  discharge  of  the  note,  and  that  Rem- 
bert should  dismiss  the  suit>,  pay  the  costs,  and  deliver  up  the  note  ; 
tliat  the  note  was  delivered  to  Robinson  ;  that  the  $300  were  paid, 
and  the  suit  dismissed,  but  that  Thompson  wholly  failed  and  refused 
to  deliver  the  negroes  to  Rembert ;  and  that,  as  in  duty  bound,  Rob- 
bson  had  redelivered  the  note  to  Rembert,  who  had  instituted  a 
new  suit,  the  one  now  pending  at  law  upon  it,  against  all  the  parties 
to  it.  That  on  the  4ih  day  of  May,  1840,  and  since  the  pretended 
resale,  Thimpson  had  made  affidavit  that  the  negroes  were  hU  own 
property^  to  prevent  their  being  levied  on  and  sold  under  execution, 
as  the  property  of  George  W.  Rembert ;  and  that  in  a  trial  of  right 
of  property,  of  which  the  affidavit  was  the  foundation,  the  negroes 
were  adjudged  to  Thompson.     The  answer  denied  all  fraud* 

A.  J.  Rembert,  in  his  answer  to  the  original  bill,  elected  to  make 
himself  a  party  complainant  thereto,  and  claimed  the  benefit  of  the 
mortgage  for  the  payment  of  his  debt. 

M'Grew^s  answer  claimed  that  he  was  discharged  from  bis  surety- 
ship by  the  arrangement  between  the  creditor  and  principal  debtor, 
as  disclosed  by  the  bill  and  answers. 

Thompson  afterwards,  by  leave  of  the  Court,  filed  an  amended 
answer,  denying,  the  assignment  of  the  note  to  Andrew  J.  Rembert, 
announcing  the  death  of  Qeorge  M.  Rembert,  and  claiming  that  hia. 
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personal  representatives  be  made  a  party  to  the  bill ;  averring  that 
before  anj  demand  on  bim  was  made  by  A.  J.  Rembert  to  deliver 
biro  the  negroes  under  the  contract  for  a  resale,  be  was  gamisheed 
at  law  as  a  supposed  debtor  of  Rembert's,  by  J.  and  A.  Miller, 
which  process  of  garnishment  was  still  pending  :  that  Robinson  had 
obtained  a  writ  of  habeas  corpus  for  the  negroes  b  controversy,  at 
the  trial  of  which  the  title  to  the  negroes  had  b^en  adjudged  against 
the  complainant ;  and  bis  right,  therefore,  to  investigate  the  ques- 
tion of  title  in  chancery,  was  denied. 
It  was  admitted  by  counsel, 

1 .  That  George  W.  Rembert  was  dead  at  the  time  the  bill  was 
filed. 

2.  That  the  habeas  corpus  sued  out  by  Robinson,  to  get  posses- 
sion of  the  negroes,  was  decided  against  the  complainant. 

3.  That  Thompson  had  taken  the  benefit  of  the  bankrupt  law, 
and  in  his  schedule  of  assets  he  had  made  oath  in  May,  1842,  that 
the  negroes  in  controversy  were  his  own  property. 

The  deposition  of  M'Grew  proved  that  the  complainant  had  in- 
formed bim  of  the  agreement  between  Thompson,  Rembert,  and 
himself,  and  had  stated  that  the  note  was  paid,  and  they  were  whollj 
discharged  from  all  liability  upon  it. 

The  deposition  of  HoUiday,  the  sheriff  of  Copiah  county,  and 
of  John  M'Grew,  the  clerk  of  the  county,  proved  the  affidavit  bj 
Thompson,  that  the  negroes  were  bis  own  property. 

J.  Jl,  JUaxisell^  for  complainant. 

The  suretyship  of  Thompson  and  M'Grew,  the  execution  of  tbe 
note  and  mortgage,  are  admitted  by  the  answer  of  defendant ;  and 
complainant  is  entitled  to  a  decree,  unless  the  new  matter  set  up 
by  Thompson  shall  prevail.  His  defence  consists  of  tbe  following 
matters  and  allegations : 

1.  That  the  mortgage  note  was  fully  paid  off  and  satisfied  by  tbe 
payment  of  $300,  and  a  resale  of  tbe  negroes  by  Thompson  to 
Rembert. 

2.  That  G.  W.  Rembert,  one  of  tbe  payees  in  tbe  note,  was 
dead  when  the  bill  was  filed,  and  bis  administrator  is  not  made  * 
party. 
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3.  That  the  proceedings  on  the  writ  of  habeas  corpus^  before 
Judge  Harris,  are  final  and  conclusive,  and  a  bar  to  the  relief  sought 
in  the  bill. 

4.  That  Thompson  has  been  garnisbeed  as  a  debtor  of  Rembert, 
and  that  proceeding  is  still  pending. 

1.  The  payment  of  $300  on  the  note,  is  admitted  ;   but  the 
alleged  resale  and  delivery' of  the  negroes,  in  satisfaction  of  the 
balance  of  the  note,  is  denied.     There  was  an  agreement  between 
Thompson  and  Rembert  to  that  effect ;  but  Thompson  never  would 
comply,  by  delivery  of  the  negroes.     The  money  was  paid  on  the 
7th  February,  1840.     Seventeen  days  after  that  time,  and  before 
Rembert  called  for  the  negroes,  as  Thompson  states  in  his  answer, 
to  wit,  on  the  14ih  February,  1840,  the  sheriff  levied  on  the  negroes, 
as  the  property  of  Rembert.     On  May  4,  1840,  Thompson  gave 
to  the  sheriff  a  claimant's  bond,  and  made  affidavit  that  those  ne- 
groes were  not  the  property  of  Rembert,  but  were  at  that  time  his 
property  ;  and  that  he  then  claimed  them  under  his  original  bill  of 
sale  from  6.  W.  and  A.  J.  Rembert,  made  in  1838.     Yet  Thomp- 
son in  his  answer,  swears,  that  he  paid  off  the  mortgage  note  by  a 
resale  of  those  negroes  to  Rembert,  in  February,  1840.     Here  we 
have  oath  v.  oath  of  the  defendant — one  neutralizing  the  other. 
To  ascertain  which  oath  is  true,  we  must  look  further  into  the  case. 
On  May  4,  1842,  and  long  since  the  commencement  of  this  cause, 
Thompson  filed  his  application  in  the  Bankrupt  Court ;  and  on  his 
schedule  of  assets,  by  him  sworn  to,  he  sets  down  these  same  ne- 
groes as  a  part  of  his  assets  at  that  time  !     Besides,  it  is  proven 
that  Thompson  has  had  the  negroes  in  possession  ever  since  1838  : 
be  has  resisted  all  attempts  to  deprive  him  of  the  possession,  and 
he  still  claims  the  negroes  as  his  property,  and  does  not  pretend  that 
he  repurchased  them  from  Rembert,  subsequent  to  the  alleged  re- 
sale.    There  can  be  no  resale  without  a  delivery  of  the  negroes  by 
Thompson  to  Rembert,  and  the  agreement  is  shown  never  to  have 
been  complied  with* 

2.  It  is  admitted,  that  6.  W.  Rembert,  one  of  the  payees  on  the 
note,  was  dead  when  the  bill  was  filed  ;  but  the  payees  were  part- 
ners in  trade  under  the  firm  of  6.  W.  &  A.  J.  Rembert ;  and  the 
note  was  indorsed  by  the  firm  before  the  death  of  J.  W.  Rembert* 

▼OL.  I.  56 
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A.  J.  Rembert  is  entitled  to  the  note  on  iwo  grounds  :  I.  As  sur* 
viving  partner  ;  and,  2.  As  indorsee.  The  defendant's  own  witness 
proves,  that  in  July,  1840,  A.  J.  Renibert  had  control  of  the  note, 
and  was  authorized  to  settle  the  same  with  Thompson  :  and  Thomp- 
son alleges,  that  he  paid  the  note  in  full  to  A.  J.  Rembert  by  a 
resale  of  the  negroes  ;  thereby  acknowledging  the  right  of  Rem- 
bert. But,  admitting  that  the  bill  should  be  dismissed  as  to  Rem- 
bert ;  as  between  Robinson  and  Thompson,  it  could  not  affect  the 
case.  The  note  is  not  paid,  and  Robinson  is  security  ;  Thompson 
is  an  applicant  in  the  Court  of  Bankruptcy,  and  a  suit  is  pending  in 
the  Circuit  Court  against  Robinson.  The  mortgage  should  be 
foreclosed,  the  property  sold,  and  the  money  brought  into  Court  for 
the  indemnity  of  Robinson. 

3.  The  consideration  of  the  third  point  invokes  the  proceedings 
on  habeas  corpus  before  Judge  Harris.  There  is  no  record  of 
these  proceedings,  but  by  agreement  the  testimony  of  Judge  Harris 
is  to  stand  in  lieu  of  the  record.  This  was  a  writ  sued  out  by  Rol>- 
inson  against  Thompson,  to  obtain  the  possession  of  the  negroes  ; 
the  decision  was  in  Thompson's  favor  ;  and  M'Grew's  sayings  and 
doings  were  admitted  in  evidence,  he  being  one  of  the  mortgagees. 
These  proceedings  cannot  affect  the  rights  of  Rembert,  for  he  wis 
not  party  to  the  record  ;  and  the  whole  matter  was  coram  non 
judice.  By  reference  to  the  habeas  corpus  act,  H.  &,  H.  665,  and 
to  the  proofs  in  this  case,  it  will  appear  that  there  was  no  such  case 
made  before  the  Judge,  as  that  he  could  give  any  judgment  in  favor 
of  Robinson.  The  slaves  were  never  taken  nor  seduced  out  of  the 
possession  of  Robinson,  by  force,  fraud,  or  otherwise  ;  he  never 
bad  possession  of  them  ;  he  never  was  the  owner  nor  overseer  of 
the  slaves.  The  title  to  property  cannot  be  tried  on  habeas  corpus  ; 
nothing  but  the  naked  question  of  possession. 

4.  The  fourth  ground  of  defence,  is,  that  Thompson  has  beat 
served  with  summons  of  garnishment  by  Rembert's  creditors :  he 
does  not  allege  that  a  judgment  has  been  rendered,  or  that  be  has 
paid  anything  as  garnishee.  If  he  had,  however,  it  could  not  affect 
this  case.  By  virtue  of  the  mortpge,  Robinson  is  entitled  to  have 
the  mortgaged  property  subjected  to  the  payment  of  the  debt  upon 
which  fae  is  bound  as  surety.     If  the  property  should  be  sold,  tbe 
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fund  would  be  under  the  control  of  the'  Court :  it  could  be  ap- 
plied to  the  extinguishment  of  the  mortgage  note,  and  thus  indem- 
nify the  security.  These  facts  would  discharge  Thompson  of  all 
liability  as  garnishee  ;  and  the  creditors  of  Rembert,  upon  a  proper 
application  to  this  Court,  could  subject  the  fund,  to  the  payment  of 
their  debts. 

Workj  for  Thompson  and  M'Grew. 

The  Court  will  perceive  that  in  this  case  the  defendant,  Thomp- 
son, assumes  three  grounds  as  a  defence  to  the  bill. 

1st.  Thompson  resold  the  negroes,  for  which  the  note  was  given, 
which  extinguished  the  mortgage.  This  is  a  matter  of  fact,  to  be 
determined  by  the  papers  before  the  Court.  The  answer  of 
Thompson  and  M'Grew  states  it,  and  it  is  proved  by  the  deposition 
of  M'Grew,  who  states,  that  Robinson  took  the  note  to  him,  and 
told  him,  in  substance,  that  it  was  ))aid;  and  he  says,  the  agreement 
of  resale  was  between  Rembert  and  Thompson,  and  that  Robbson 
was  no  party,  and  not  cognisant  of  the  resale,  and  therefore  the 
feeble  denial  of  Robinson  can  have  but  little  weight  with  the  Court 
on  this  point. 

2.  The  complainant  obtained  a  habeas  corpus  to  try  the  right  of 
property  to  the  negroes  he  wishes  to  subject  to  sale  in  this  case, 
which  was  decided  for  Thompson  ;  and  the  complainant,  having 
elected  to  try  the  question  at  law,  is  bound  by  that  decision,  and  is 
not  entitled  to  any  relief  in  this  Court. 

3.  The  defendant  Thompson  is  gamisheed  as  the  debtor  of  Rem- 
bert in  two  cases  of  large  amount,  not  yet  decided;  and,  till  the  dis- 
position of  those  cases,  the  negroes  ought  not  to  be  taken  from 
him. 

One  of  the  Remberts  is  dead,  as  is  admitted  by  the  counsel,  and 
appears  from  the  proof,  and  the  notes  were  given  to  both  of  them, 
and  it  nowhere  appears  that  the  dead  one  has  assigned  his  interest 
to  the  other,  and  the  personal  representadves  of  the  deceased  one 
are  not  before  the  Court,  for  which  cause  the  bill  should  be  dis- 
missed. 

The  principles  involved  in  this  case  are  so  familiar  to  the  Chan* 
cdlor,  that  it  is  supposed  unnecessary  to  cite  authmties,  and  the 
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counsel  cheerrully  refers  tbe  questions  to  the  superior  abilities  and 
attainments  of  the  Chancellor. 

Chancellor.  This  is  a  bill  in  the  ordinary  form  to  foreclose 
a  mortgage,  given  by  the  defendant  Thompson  upon  two  negro 
slaves,  to  the  complainant  and  the  defendant  M 'Grew,  to  iodeni- 
dify  them  as  Thompson's  sureties,  on  a  note  payable  to  A.  J.  & 
6.  W.  Rembert,  for  the  sum  of  twelve  hundred  dollars.  The 
mortgage  provides,  that  if  Thompson  failed  to  pay  said  sum  of 
money,  the  mortgagees  should  be  at  liberty  to  sell  the  slaves,  and 
apply  the  proceeds  in  discharge  of  their  liability,  as  sureties  of  the 
mortgagor.  It  is  further  alleged,  that  Thompson  failed  to  pay  the 
note,  except  the  sum  of  three  hundred  dollars  ;  and  that  he  refused 
to  deliver  the  slaves  to  be  sold  in  accordance  with  the  terms  of  the 
mortgage. 

It  appears  that  the  note  upon  which  the  complainant  is  surety, 
was  given  to  the  Remberts  for  the  purchase  of  the  same  slaves, 
afterwards  mortgaged  to  the  complainant  and  RftSrew.  The  de- 
fendant (Thompson)  resists  a  foreclosure  of  the  mortgage,  upon 
three  grounds.  1 .  He  insists,  in  his  answer,  that  the  note,  against 
which  the  mortgage  was  given  as  indemnity  to  the  complainant,  has 
been  extinguished  by  an  agreement  between  himself  and  Rembert, 
that  he  should  pay  three  hundred  dollars,  and  deliver  back  the 
slaves  to  Rembert,  in  discharge  of  the  remainder  of  the  money  due 
on  said  note.  Although  such  an  agreement  may  have  been  made, 
yet  the  proof  falls  short  of  showing  a  compliance  therewith,  on  the 
part  of  Thompson.  On  the  contrary,  he  is  shown  not  only  to  have 
retained  the  possession  of  the  slaves  long  after  this  agreement,  but 
made  oath  that  they  were  his  property.  Even,  therefore,  if  such 
an  agreement  was  made,  it  is  clear  that  it  was  never  carried  into 
effect,  and  that  the  right  of  property  in  the  slaves  was  not  thereby 
changed.  It  would  be  a  novel  application  of  the  rule  of  equity, 
to  consider  that  as  done  which  was  agreed  to  be  done,  in  favor  of  a 
party,  who  himself  prevented  the  execution  of  the  agreement. 

2.  The  second  ground  uken,  is,  that  the  defendant  Thompson 
has  been  garnisheed  at  law  by  the  creditors  of  Rembert.  I  do  not 
readily  perceive  what  connection  this  fact  has  with  the  right  of  the 
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complainant  to  foreclose  his  mortgage,  and  have  himself  discharged 
from  his  suretyship,  by  applying  the  proceeds  of  the  slaves  in  pay- 
ment of  the  debt  for  which  he  is  bound,  to  any  one  who  may  show 
a  legal  right  thereto.  A  payment  of  the  debt  to  Rembert's  credi- 
tor, if  legally  entitled  thereto,  would  as  fully  discharge  him,  as  if 
paid  to  Kembert  himself.  Such  a  state  of  things  would  only  de- 
volve upon  the  Court  a  different  application  of  the  money  from  that 
which  would  otherwise  take  place. 

3.  The  third  ground  is,  that  no  decree  can  take  place  in  favor  of 
the  complainant,  until  the  representatives  of  6.  W.  Rembert,  who 
is  alleged  to  be  dead,  are  made  parties.  The  proofs  disclose  the 
fact,  that  A.  J.  &  G.  W.  Kembert  were  partners,  and,  according  to 
a  familiar  principle  of  the  law  of  partnership,  the  right  of  adminis- 
tering the  partnership  effects  survived  to  the  surviviqg  partner  ;  he, 
therefore,  is  the  proper  and  only  necessary  party  to  represent  the 
partnership  interests.  From  this  view  of  the  case,  I  am  of  opin- 
ion, that  the  complainant  is  entitled  to  the  relief  which  he  asks,  and 
shall  accordingly  tiirect  a  reference,  to  ascertain  the  amount  now 
due  from  Thompson,  and,  upon  a  report  being  made,  a  decree  of 
ibreclosure  and  sale  may  be  had  on  the  usual  terms.  The  decree 
roust  provide  that  the  money  when  collected  shall  be  brought  into 
Court,  subject  to  be  applied  as  the  Court  may  direct. 
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Where,  by  a  contract  of  lale  of  real  estate,  part  of  the  |mrehase-mooef  was  to  be  pskl 
down,  and  the  remainder  in  instalmenu,  secured  by  deed  of  imst,  before  the  property 
is  to  be  deliyered,  and  only  a  portion  of  the  cash  payment  is  made,  and  the  property  is 
delivered,  and  the  deed  of  trust  for  the  instalments  taken  ;  he!dy  that  fhe  vendor  has  no 
equitable  Uen  upon  the  Land  sold,  for  the  unpaid  portion  of  the  pnirhasftinnftfy,  Bgieed 
to  he  paid  in  cash. 

Where  there  is  an  express  lien,  reserved  by  the  vendor  for  part  of  the  coosadcrttioa- 
money,  of  real  esute  sold,  it  excludes  the  idea  of  an  implied  Iteu  oa  the  koid  kt  the 
residue  of  the  unpaid  purchase-mooey. 

Where  a  party  buying  land,  agreed  to  make  a  cash  payment  in  part,  and  secure  the  re- 
mainder of  the  purchase-money  by  deed  of  trust  on  the  land  purchased,  and  when  the 
sale  was  consummated,  paid  only  a  portion  of  the  proposed  cash  pajmeni,  aad  the  v<eB- 

'  dor  filed  a  hill  in  equity  to  enforce  a  supposed  equitable  lien  for  thai  unpaid  portion  ; 
heldt  although  the  complainant  was  not  entitled  to  the  relief  he  asked,  yet  his  biU  shall 
be  dismissed  at  the  cost  of  the  vendee,  who  occasioned  the  injury. 

The  facts  of  this  case,  so  far  as  xhej  are  material  to  the  decision 
of  the  Court,  will  be  found  at  length  in  the  opinion  of  the  Chan- 
cellor. 

Hutchinson  and  FooU^  for  the  complainant,  contended  : 

That  the  vendor  has  a  lien  on  the  land  sold,  for  the  portion  of  the 
purchase*money  remaining  unpaid.  Fonb.  £q.  295.  See  ako 
Walker  v.  Prestoicke,  2  Ves.  622  ;  Pollixfen  v.  JIfoore,  3  Atkins, 
272,  as  to  the  lien  against  the  purchaser,  or  anj  one  claiming  under 
him  with  notice. 

The  taking  of  a  promissory  note  for  the  purchase-money  does 
not  affect  a  vendor's  lien.  Garaon  v.  Green^  I  John.  Ch.  R.  309  ; 
Kenney  v.  CoUttw,  4  Littell,  389  ;  Johnson  v.  Gwathney^  do.  317. 

To  constitute  the  waiver  of  a  lien,  the  security  must  be  dis- 
tinct and  independent ;  the  bond  of  the  vendee  alone  would  not  be 
sufficient.  Cox  v.  Fenuick^  3  Bibb,  183  ;  1  Mason,  192  ;  4  Lit- 
tell, 289 ;  do.  317.  See  1  Paige's  Ch.  R.  21,  and  I  Maddock, 
356  ;  1  Vernon,  267,  note  3  ;  6  Ves.  752,  note  2. 
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Hughes^  for  defendant,  Lane. 

The  bill  is  filed  to  set  aside  an  executed  agreement  for  the  sale  of 
land  and  negroes  ;  or,  in  the  event  that  this  cannot  be  done,  then, 
that  the  esute  sold  may  be  subjected  to  a  lien  for  about  $8000,  a 
part  of  the  purchase-money,  which  had  not  been  paid. 

The  bill  alleges,  in  substance,  that  Phillips  sold  a  plantation,  ne- 
groes, and  cotton  and  corn  crops,  to  Saunderson,  for  about  $68,000, 
$18,000  in  cash  in  hand,  about  $20,000  to  Reynolds,  Marshall,  & 
Co.,  which  was  necessary  to  be  paid,  to  raise  a  lien  which  was  sub- 
sisting on  the  estate  sold,  and  the  balance  in  one  and  two  years  ; 
that  to  secure  the  payment  of  the  second,  third,  and  fourth  pay- 
ments, a  deed  of  trust  was  given  on  the  property  sold;  by  the  fraud 
of  SauodersoD,  Phillips  was  induced  to  deliver  the  deed  for  the  land 
and  negroes,  before  the  whole  of  the  cash  payment  was  made,  and 
there  b  yet  about  $8000  due  ;  alleges  that  Lane  had  notice  of  the 
fraud.  Lane  bought  subject  to  the  lien  attempted  to  be  set  up.  The 
bill  alleges,  also,  that  after  Lane  purchased,  the  complainant  was 
induced,  by  the  fraud  of  the  defendant,  to  release  the  deed  of  trust. 

All  the  material  allegations  of  the  bill,  so  far  as  they  affect  the 
defendant  Lane,  are  denied  by  answer. 

The  proof  makes  no  case  against  Lane. 

The  whole  matter  amounts  to  this  only,  that  complainant  improv- 
idently  and  incautiously  so  made  his  arrangements  with  Saunderson, 
that  Saunderson  has  got  the  advantage  of  him  ;  with  this  the  defend- 
ant Lane  has  nothing  to  do. 

It  is  insisted  on  the  part  of  the  defendant  Lane: 

1.  That  the  bill  should  be  dismissed ;  no  case  can  be  made  out 
against  Lane,  showing  that  a  rescission  of  the  agreement  should  take 
place. 

2.  No  case  is  made  by  the  bill,  answer,  and  proof,  upon  which 
die  Court  will  declare  a  lien  in  iavor  of  the  complainant,  as  to  that 
portion  of  the  purchase-money  which  was  to  be  paid  in  cash  in 
band,  but  was  not  so  paid  before  the  deeds  were  delivered  ;  as  to 
Saunderson,  even,  this  could  not  be  done  ;  because  the  rule  is  well 
established,  that  where  security  by  bond,  with  surety  or  mortgage, 
has  been  taken  for  the  purchase-money,  in  part  or  in  whole,  the 
equitable  Gen  is  waived  or  discharged.  See  FUk  v.  Howland^  I 
Paige's  Ch.  R.  20. 


464         SUPERIOR  COURT  OF  CHANCERY, 

Phillips  V.  StQiideraoii,  et  ml. 

Chancellor.     The  only  facts  which  I  deem  it  material  to  oo- 
tice  are  these.     In  October,  1635,  the  complainant,  Benjamin  E. 
Phillips,  sold  and  conveyed  to  George  Sauoderson,  a  plaoiatioo 
and  slaves  in  the  county  of  Hinds.     Eighteen  thousand  dollars  of 
the  purchase-money  was  to  be  paid  when  the  property  was  deliv- 
ered, the  remainder  of  the  consideration  was  to  be  paid  in  instal- 
ments, at  different  periods  thereafter,  and  was  then  secured  by  a 
deed  of  trust  on  the  property  from  Saunderson.    Shortly  after  this, 
a  payment  of  some  nine  thousand   dollars  was   made  hj  Saun- 
derson, and    thereupon   possession   of  the   property,   and  of  the 
deed   of  conveyance,   were  duly  delivered  to  him  ;   without  any 
security  being  retained  for  the  remainder  of  the  eighteea  thousand 
dollars,  which,  by  the  terms  of  the  contract,  was  to  have  been  paid 
when  such  possession  was  delivered.     This  omission  is  all^d  to 
have  been  the  result  of  a  misapprehension  on  the  part  of  the  com- 
plainant, be  having  been  led  to  the  belief,  that  the  deed  of  trust 
covered  the  $18,000,  which  was  to  have  been  promptly  paid  in  the 
manner  stated,  as  well  as  the  instalments  to  be  paid  thereafter. 
Shortly  after  this,  Saunderson  sold  and  conveyed  the  same  property 
to  the  defendant  Lane,  who  agreed,  amongst  other  things,  to  pay 
off  and  discharge  the  money  due  to  Phillips  on  the  deed  of  trust 
from  Saunderson.     It  appears  that  a  portion  of  the  cash  payment 
which  was  to  have  been  made  to  Phillips,  and  for  which  he  had  no 
security,  was  still  unpaid  at  the  time  when  Lane  purchased  from 
Saunderson^  and  that  Lane  knew  that  fact.     Upon  this  state  of 
facts,  the  bill  prays,  that  the  sale  to  Saunderson  may  be  rescinded, 
or  that  the  balance  due  from  him,  on  the  first  payment,  may  be  de- 
clared to  be  a  lien  on  the  land  in  the  hands  of  Lane,  and  enforced 
by  a  decree  of  this  Court.     The  bill  charges  fraud  on  Saunderson 
in  procuring  the  possession  of  the  deed  and  of  the  property,  with- 
out paying  the  money  which  was  then  to  have  been  paid.     There 
IS  no  proof  establishing  fraud  in  the  act  referred  to  ;  and  if  there 
were,  there  is  nothing  whatever  to  show  that  Lane  participated  in 
it,  or  bad  any  knowledge  of  such  fraud,  at  the  time  of  his  purchase 
from  Saunderson.     Lane  would,  therefore,  in  this  particular,  stand 
as  a  bond  fidt  purchaser  without  notice  of  the  alleged  fraud,  and 
there  could  consequently  be  no  pretext  for  rescinding  the  cootracl 


DECEMBER  TERM,  1843.  465 

Phillips  9.  Sttunderson,  et  al. 

as  against  him.     The  principal  question  is,  had  Phillips  an  equit- 
able lien  on  the  land,  for  the  money  here  claimed,  at  the  time  when 
Lane  purchased  from  Saunderson  ;  because  the  simple  notice  to 
Lane,  that  the  money  was  unpaid,  cannot  render  the  land  liable  in 
his  hands,  unless  the  money  constituted  an  equitable  lien  on  the 
land,  as  against  Saunderson.     4'hat  no  such  lien  existed  is  evident, 
for  two  reasons  :     1.  The  very  nature  and  terms  of  the  contract 
show  that  such  a  lien  was  not  within  the  contemplation  of  the  par- 
ties thereto ;  because  the  sum  of  money  for  which  it  is  claimed, 
was  to  have  been  promptly  paid  upon  the  delivery  of  the  property  ; 
and  although  its  payment  was  waived  at  that  moment,  it  was  still 
looked  to  as  a  prompt  payment.     The  equitable  lien  of  a  vendor 
can  only  arise  where  the  sale  is  made  upon  a  credit ;  here  no  such 
credit  was  given  or  contemplated  as  to  that  portion  of  the  consid- 
eration-money for   which  a   lien  is  now  claimed.      Such  a   lien 
arises  by  implication  of  law,  and  may  be  waived  by  any  act  of  the 
parties,  showing  tliat  it  was  not  intended  to  be  retained.     I  think 
that  the  acts  of  the  parties,  in  this  case,  fully  exclude  the  idea  of  an 
implied  lien.     2.  The  second  reason  is,  that  the  complainant  re- 
tained an  express  lien  upon  the  property  as  to  much  the  larger  por- 
tion  of  the  purchase-money,  thus  excluding  the  idea  that  it  was 
intended  to  be  retained  as  to  any  amount  beyond  that  specified  in 
tbe  contract.     I  understand  the  rule  is  settled,  that,  where  there  is 
an  express  lien  on  the  estate,  for  a  part  of  the  consideration-money, 
it  excludes  the  idea  of  an  implied  lien  for  the  residue.     Bond  v. 
Kent^  2  Vem.  Rep.  281  ;  Fish  v.  Houland,  I  Paig^,  Rep.  31  ; 
Liiile  V.  Brtnm^  2  Leigh,  Rep.  353.     Tbe  same  rule  is  recog- 
nized in  the  case  of  Broun  v.  Oilman  (4  Wheat.  291),  where  Mr. 
Chief  Justice  Marshall  says :  ^^  The  express  contract,  that  the  lien 
shall  be  retained  to  a  specified  extent,  is  equivalent  to  a  waiver  of 
that  lien  to  any  greater  extent." 

According  to  this  view  of  the  case,  I  shall  direct  the  bill  to  be 
dismissed,  at  tbe  costs  of  the  defendant   Saunderson,  who  occa- 
sioned tbe  loss  and  injury  to  the  complainant  by  his  default.     Let  a 
decree  be  prepared  accordingly. 
FOi«*   I*  57 
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Courts  of  equity  have  power  to  grant  dcw  trialt  at  law,  where,  from  fraud  of  the  one 
party,  or  uoaToidable  accident,  or  unforeseen  necessity,  the  other  party,  without  neg^ 
gence  oo  his  part,  has  been  unable  to  make  out  his  case,  ou  the  first  trial. 

H.,  being  an  old  and  infirm  man,  unable  to  read,  and  lieing  sued  out  of  the  county  of  his 
residence,  sends  to  bis  lawyer,  residing  in  the  county  where  the  suit  is  bro^fal,  the 
nature  of  his  defence,  and  instructs  him  to  defend  the  case ;  the  kller  is  lost  in  tha 
transmission,  and  judgment  is  obtained  against  H.  by  de&ult ;  held,  upon  the  appU- 
eation  of  H.  for  a  new  trial  in  a  court  of  equity,  that  his  excuse  for  not  making  his 
defence  at  law  was  sufllicient. 

Where  a  note,  made  for  discount  at  a  hank,  is  made  payable  to  the  baiakiag  oonpany, 
and  is  signed  by  G.  as  principal,  and  H.  and  others,  as  sureties,  sod  the  bank  refases  to 
discount  it,  and  the  note  is  afterwards  passed  to  W.,  in  payment  of  the  debt  of  some 
ifUrd  person,  neither  principal  nor  surety  to  the  note,  and  without  thetr  assent,  W. 
bsTing  full  knowledge  of  the  object  of  the  creation  of  the  note  $  kM,  that  the  aou  in 
the  hands  of  W.  was  not  obligatory  upon  the  surety. 

Where  a  note  is  payable  to  a  banking  company,  and  is  taken  by  W.,  without  indorse- 
ment from  the  payees,  W.  is  afi*ected  by  all  the  equities  of  the  makers  of  the  note. 

Where  a  party  designs  to  protect  himself  under  the  defence  of  being  a  bonaJUU  purchaser, 
for  a  yaluable  consideration,  without  notice,  it  is  a  defence  which  he  must  set  up  him- 
self;  and  it  is  not  necessary  for  the  other  party  to  charge  him  with  notice. 

The  bill  in  this  case  states  that  the  complainant,  Redding  B. 
Herring,  made  a  note  with  the  defendants,  Thos.  M.  Green  and 
Robert  M'Kaj,  as  sureties  for  one  Henry  Oreen,  deceased,  paya- 
ble to  the  Mississippi  Union  Bank,  for  the  purpose,  and  no  other, 
of  being  discounted  at  that  bank  ;  that  it  was  not  discounted,  the 
bank  refusing  to  do  so  ;  that  the  defendant,  Anthony  V.  Winaas, 
obtained  possession  of  the  note,  with  full  knowledge  of  the  de$i|;n  of 
its  execution  and  its  failure,  and  charges  on  the  7tb  page  of  the  bill, 
^'  that  your  orator  is  informed  and  believes,  and  so  charges,  that 
said  A.  V.  Winans  received  said  note  in  payment  of  a  debt  due  to 
bim  from  some  persons  other  than  the  said  Henry  Green;  that  said 
bank  has  no  interest  in  the  suit,"  Jce.  The  bill  further  states, 
ttiat  the  complainant,  knowing  said  note  to  be  ''^fundus  e^etOy^'bad 
never  heard  of  it,  till  he  was  sued  upon  it  at  law,  in  tbe  name  of 
the  Mississippi  Union  Bank,  use  of  A.  V.  Winans ;  that  on  ibe 
27th  day  of  February,  1841,  process  in  that  suit  was  served  apon 
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faim  ;  that  of  this  service  be  knew  DOthing  ;  his  only  knowledge  of 
the  suit  was  derived  from  a  letter  to  him  from  Judge  John  J.  Ouion, 
his  retained  attorney  to  attend  to  his  business,  generally,  informing 
him  of  the  pendency  of  the  suit,  and  asking  him  if  he  wished  it  de- 
fended, and  if  so,  what  was  his  defence  ;  that  be  is  an  old  man,  not 
able  to  read,  and  li?es  in  Washington  county,  the  suit  being  brought 
in  Warren  ;  that  he  instructed  his  son  to  write  to  Judge  Guion  his 
defence,  which  his  son  did  ;  that  the  letter  was  sent  in  time  to  have 
readied  its  destination  before  Court)  but  it  miscarried  on  the  way, 
and  judgment  by  default  was  obtained  in  May,  1841,  against  him  ; 
ibat,  under  the  imparlance  law,  supposing  the  case  defended,  he  knew 
no  trial  could  be  had  till  fall ;  that  in  the  fall  a  dreadful  epidemic 
preirented  a  Court)  and  that  his  first  knowledge  of  the  judgment 
being  obtained  against  him  was  in  February,  1842,  when  the  execu- 
tion was  levied  on  his  property  ;  that  the  judgment  at  law  was  taken 
without  the  production  of  the  original  note,  which  is  outstanding 
somewhere,  be  does  not  know  where,  and  he  calls  upon  the  defend- 
ant, Winans,  to  produce  it.  The  bill  also  expressly  charges,  that 
the  note  was  fraudulently  obtained  from  the  Union  Bank,  and,  with- 
out tbe  knowledge  or  ratification  of  complainant,  transferred  to  de« 
"fendant,  Winans,  in  payment  of  the  debt  of  some  third  person  to 
said  Winans,  who  well  knew  the  note  was  void;  the  bill  prays  for  a 
Dew  trial  at  kw,  or  a  cancelment  of  the  note  and  perpetual  injunc- 
tioD.  An  amended  bill,  of  a  few  lines,  stating  that  an  alias  execu- 
tion had  been  sent  to  Washington  county,  as  well  as  the  execution 
to  Warren,  was  written  on  the  original  bill,  after  the  first  fiat  had 
been  granted,  and  before  tbe  original  bill  had  been  filed  in  the  clerk's 
office  ;  the  Circuit  Judge  also  enjoined  this  execution  to  Washing- 
Um  by  a  separate  fiat.  This  amended  bill  was  not  sworn  to  ;  it 
cootained  no  allegation  except  tbe  fact  of  the  issuance  of  the  alias 
execution,  and  the  prayer  for  its  injunction. 

To  this  bill  and  amendment  there  is  a  demurrer,  for  four  grounds: 

1.  That  a  bill  for  a  new  trial  at  law  does  not  lie  in  a  court  of 
equity. 

2.  That  the  excuse  shown  by  the  complainant,  for  not  making  his 
defence  at  law,  is  not  Sttfiicient  to  justify  the  int^position  of  the 
Chaneellor. 
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3.  l*hat  the  bill  does  not  disclose  a  defence  that  would,  if  made 
at  law,  have  defeated  the  action  oi^  the  note. 

4.  That  the  amended  bill  is  not  verified  by  oath. 

J.  F.  Foultj  for  defendant,  Winans. 

The  counsel  for  the  defendant,  Winans,  believe  that  the  causes 
of  demurrer  are  sustained  by  the  following  cases  and  authorities, 
viz:  —  1  John.  Ch.  Rep.  320,  Smith  v.  Mead  ^  Loury ;  ib.  465, 
Baker  v.  Elking  ^  Simpson  ;  ib.  49,  Lansing  v.  /.  ^  T.  Eddy; 
and  the  cases  cited  by  the  Chancellor  :  —  1  Schoales  and  Lefroy, 
201,  7  Cranch,  332,  Bateman  v.  Wikox,  and  Marine  Aw.  Co.  of 
Jtlexandriav.  Hodgson  ;  2  Story's  Eq.  181,  §896,  p.  183,  §897; 
6  John.  Ch.  R.  90,  ib.  479,  Foster  v.  Wood ;  2  ib.  13,  ib.  13, 
Chisholm  and  Anthony^  Adms.  of  James  v.  Reps,  of  Thomas ; 
2  Munford,  253,  Femcick  v.  Murdo  ;  2  Bibb,  241,  Gales  v.  Shipp; 
ib.  326,  Fetch  v.  Pennybacker  ;  3  ib.  486,  Lawless  v.  Reese  ;  4 
ib.  349,  Band  v.  Belsh ;  1  Littell,  140,  Harrison  v.  Harrison  ; 
2  Wash.  R.  255,  Pickett  v.  Morris ;  1  Call,  224,  JIfan/ier  v. 
Whiting. 

If  the  defendants  may  be  allowed  to  insist  upon  any  matter,  not 
specially  assigned  as  cause  of  demurrer  in  this  case,  they  call  the 
attention  of  the  Court  to  this  fact,  that  the  amended  bill,  filed,  and 
upon  which  the  injunction  was  ordered  to  be  issued,  was  never 
sworn  to  by  complainant,  or  any  one  else. 

The  original  bill  was  sworn  to,  and^o^  made  thereon,  on  tbeTtb 
of  March,  1842,  for  an  injunction  to  the  sheriff  of  Warren  county; 
the  amended  bill,  on  which  the  injunction  was  ordered  to  the  sheriff 
of  Washington  county,  was  filed  without  any  leave  obtained  for  that 
purpose,  and  fiat  thereon  granted  on  the  31st  of  March,  1842. 
This  amendment,  as  the  Court  will  see  by  inspection,  is  not  verified, 
and  was  not  sworn  to,  and  the  defendants  insist,  cannot,  therefore, 
be  sustained  ;  and  this  defect  is  fatal  on  demurrer.  1  Maddock's 
Ch.  127,  175. 

W.  C.  Smedesy  for  complainant. 

1.  I  will  notice  the  objection,  that  a  bill  for  a  new  trial  at  law 
does  not  lie  in  this  Court,  first,  as  it  is  the  foundation  of  the  otben. 
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The  objection  would  not  have  been  made,  had  the  objector  given 
the  subject  any  examination.  The  truth  is,  before  the  granting  of 
new  trials  became  the  settled  practice  of  the  courts  of  law,  equity 
had  original  and  ahnost  sole  jurisdiction  to  direct  such  new  trials,  on 
account  of  fraud  or  surprise,  under  the  penalties  of  perpetual  in- 
junction.    1  Burr,  390 ;  Floyd  v.  Jayne,  6  John.  Ch.  R.  479. 

And  in  modern  days,  since  courts  of  law  do,  where  the  justice  of 
the  case  requires  it,  and  it  is  in  their  power  to  do  so,  grant  new 
trials,  courts  of  equity  interfere  for  that  purpose  more  rarely,  and 
never  where  the  motion  could  have  been,  or  was  made  at  law,  and 
overruled.  Dodge  v.  Strongs  2  John.  Ch.  R.  228  ;  JUeredith  v. 
Johnsy  et  al.^  I  Henning  and  Munford,  583. 

Any  fact,  which  clearly  proves  it  to  be  against  conscience  to  ex- 
ecute a  judgment,  and  of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of  which  he  might  have  availed 
himself  at  law,  but  was  prevented  by  fraud  or  accident,  without  any 
fault  on  his  part,  will  justify  application  to  a  court  of  chancery. 
Marine  Ineurance  Company  v.  Hodgson^  7  Cranch,  332 ;  Foster 
V.  Wood,  6  John.  Ch.  R.  87. 

But  if  there  was  any  doubt  at  all  about  the  Chancellor's  power  to 
interfere  and  grant  new  trials,  the  Supreme  Court  of  this  State  have 
settled  that  question  beyond  cavil.  JosUn  v.  Coffin^  5  Howard, 
539. 

3.  Does  the  bill  disclose  a  good  defence  to  the  action  at  law,  if 
it  had  been  there  made  ? 

I  do  not  intend  to  assert,  that  a  note  signed  by  a  principal  and 
surety,  to  be  discounted  by  one  person  for  the  bene6l  of  the  princi- 
pal, and  where  that  person  refuses,  afterwards  discounted  by  any 
other,  would  be  void.  However,  upon  reason  and  principle,  we 
might  think  the  law  should  be,  if  the  cases  in  17  John.  R.  126, 
SO  ib.  650,  15  ib.  205,  4  Cowen,  557,  and  10  Wend.  314,  did  not 
settle  it  otherwise  ;  the  case  of  The  Commereial  Bank  of  J^Tatchiz 
siae  ^c.  V.  CJosfrome,  et  al.,  5  How.  303,  would  be  conclusive. 

But  the  distinction  in  those  cases  and  the  one  under  consideration 
tB  palpable.  Here,  there  is  fraud  ;  there,  there  was  none.  There 
the  note  was  discounted  by  the  holder,  in  the  regular  course  of  busi- 
iairly,  for  good  and  full  consideration,  received  by  the  princi- 
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pal ;  here,  the  holder  receives  it  fraydulently,  in  the  payment  of  the 
debt  of  sdroe  one,  other  than  the  priocipal  or  surety,  and  without  the 
surety's  knowledge.  Here,  the  note  is  not  produced,  when  the 
judgment  is  taken  or  since,  but  sedulously  concealed  ;  there,  the 
note  was  produced  and  proof  made  aliunde^  that  the  bolder  acquimi 
it  honestly.  There,  the  note  accomplished  the  object  of  its  execu- 
tion ;  here,  it  was  used  for  a  different  purpose,  as  an  instniinent  of 
fraud.  The  distinction  between  tlie  two  cases  is  obvious,  and  the 
complainant,  if  he  could  have  established  his  defence  at  law,  wouM 
have  obtained,  and  been  entitled  to,  a  verdict  in  his  favor. 

3.  Does  the  complainant  show  a  sufficient  excuse  for  not  making 
his  defence  at  law  ? 

I  think  he  does.  He  is  an  old  and  ignorant  man,  unable  to  write, 
resident  in  a  different  county  from  that  wherein  the  judgment  was 
bad;  as  is  known  judicially  to  the  Cotirt,  one  of  the  largest  counties 
in  the  State,  with  but  a  single  postoffice  in  it.  Old  age  and  ignor* 
ance  are  never  excuses  for  the  non-performance  of  duty,  but  they 
are  in  a  question  of  laches  entitled  to  their  weight.  Upon  tbe  recep- 
tion of  the  letter,  informing  him  of  the  pendency  of  tbe  suit,  be 
instructs  his  son  to  write  to  counsel  to  defend  the  suit  Tbe  letter 
is  written,  but  miscarries.  Bylaw,  the  judgment  could  not  betaken 
till  tbe  second  term,  if  the  suit  be  plead  to.  Supposing  it  defended, 
he  made  no  effort  in  the  case  at  law,  till  the  term  of  the  Court,  the 
return  term  of  the  writ,  when  the  judgment  was  taken,  bad  passed. 
It  was  then  too  late  to  act  there  ;  and  as  soon  as  informed  that  a 
judgment  is  taken  against  him,  he  files  his  bill  to  enjoin  the  judg- 
ment. His  omission  to  defend  was  accident,  without  iault,  and  be 
is  entitled  to  relief  in  equity.  •Marine  /im.  Co.  v.  UodgMn^  7 
Cranch,  333  ;  FoHtr  v.  WoU^  6  John.  Ch.  R.  87. 

4.  Even  though  tbe  complainant  would  not  be  entitled  to  a  tiew 
trial,  on  the  facts  stated  in  the  bill,  he  will  be  entitled  to  relief  from 
tlie  fraud  of  the  defendant,  Winans,  by  a  perpetual  iojuoctioii. 
Fraud  is  especially  for  the  cognisance  of  eqiiity,  and  wiU  be  re- 
lieved against  at  law,  where  the  party  complainii^  has  not  been 
aUe,  from  no  fault  of  his  own,  to  make  bis  defence  there.  Tbe 
jurisdiction  of  this  Court,  although  denied  by  the  derauirer^^over 
matters  of  fraud,  is  too  well  estabUsfaed,  and  iu  right  to  chack  aad 
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restrain  juclgnients  at  bw^  based  in  fraud,  when  no  negligence  can  be 
imputed  to  the  applicant  for  relief,  is  tpp  well  settled  to  need  refer- 
ence to  adjudicated  cases. 

5.  The  fiiilure  on  the  pert  of  defendant,  Winans,  to  file  the  note 
in  the  suit  at  law,  entitles  the  complainant  to  relief.  This  Court 
will  not  permit  tbe  defendant  to  hold  both  the  judgment  and  the  note 
agiinst  hini.  Upon  a  bill  to  foreclose  a  mortgage,  the  note  must  be 
produced  before  decree.  Bean,  et  aZ.  v.  Hawky,  et  al.,  3  Conn. 
Rep.  1 10 ;  2  I^ou.  T.  Rep.  12.  With  the  same  propriety  should 
the  Court  require  a  production  of  the  note  sued  on,  before  judg- 
ment on  it  will  be  permitted  to  stand. 

6.  The  objection  to  the  amended  bill  is  not  a  material  one  ;  it 
sets  up  no  new  fact,  as  the  ground  for  the  equitable  interposition  of 
tbe  Chancellor.  The  facts  upon  which  the  injunction  was  prayed, 
are  all  stated  in  the  original  bill.  Had  Court  been  in  session,  there 
would  haveH>een  no  necessity  for  an  amended  bill ;  a  mere  motion 
would  have  sufficed.  If  the  Court  would  (as  it  had  already  done) 
grant  the  writ  to  Warren,  it  would,  as  a  matter  of  course  and  of 
right,  have  granted  a  similar  writ  to  Washington  county. 

J,  jP.  Fotile,  in  reply. 

The  defendant  insists  that  tbd  eoroplainant^s  bill  does  not  show 
that  he  was  prevented  from  his  defence,  by  fraud  or  accident,  and 
without  any  fault  of  his  own.  The  complainant  was  guilty  of  gross 
aegiigenee.  His  bill  states,  that  the  writ  was  served  90  him  on 
27  Feb.  1841,  by  the  sheriff  of  Warren  county,  at  the  very  place 
where  Judge  Guion,  the  complainant's  retained  attorney,  resides  ; 
and  also,  that  his  reuined  attorney,  Judge  Guion,  early  in  the 
apriQg  of  1841,  advised  tbe  complainant,  by  letter,  of  tlie  pen- 
dency of  the  suit,  &e.,  two  several  and  distinct  notices  of  the  suit 
within  a  short  time,  to  prepare  and  put  in  bis  defence,  and  afford- 
ing bioi  ample  time  before  the  retiirn  term  (3d  Monday  of  April, 
1841)  for  that  purpose,  if  in  fact  he  bad  ^ny  such  defence  as  is 
stated  in  the  bill.  The  complainaqt  shows  that  be  lived  in  tbe 
eotnty  of  Wasbingtoo,  adjoining  tbe  county  of  Warren,  in  which 
ih0  suit  was  brought,  and  if  (be  Court  can  know  anything  judicially 
•f  tbe  Bumber  of  poetefficefs^  fQd  diiHaaceS)  and  ptieans  of  coq)* 
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municatioo,  &c.,  it  must  know  that  the  complainant  was  convenieot 
to  the  courthouse  of  Warren  county,  and,  whether  or  not,  bid 
ample  lime  and  potice  for  defence  by  himself,  by  service  of  pro- 
cess, and  also  by  his  retained  counsel  in  Warren  county. 

The  defence  insisted  on  by  the  complainant,  and  the  fiacid  he 
charges  in  the  use  made  of  the  note  sued  upon,  were  good  and 
available  at  law,  for  anything*  apparent  in  the  bill ;  and  indeed  the 
complainant  so  considers  it,  and  the  complainant  could  have.*availed 
himself  of  the  defence  at  law,  and  had  full  and  fair  notice,  time  and 
opportunity,  to  do  so,  and  was  bound  to  do  so,  unless  prevented  by 
the  fraud  of  the  plaintiff  at  law,  or  pure  accident  unmixed  with 
negligence  of  the  complainant,  neither  of  which  is  shown  by  his 
bill,  and  therefore  he  cannot  be  relieved  in  this  Court.  The  2d  and 
3d  grounds  of  the  argument,  we  think  fully  answered  and  disposed 
of  by  the  foregoing  remarks ;  and  we  feel  very  con6dent  that  if 
the  2d  ground  of  argument  be  admitted,  still  the  complainant  can- 
not in  this  case  be  relieved  ;  and  that  the  facts  assumed  in  the  Sd 
position  are  not  sustained  or  made  out  by  the  bill ;  and  the  author- 
ities cited  in  support  of  that  position,  do  not,  upon  a  careful  exam- 
ination of  them,  aid  the  complainant's  case  ;  and  especially  the  cases 
7  Cranch,  332,  and  5  How.  303,  and  539,  are  certainly  clearly  and 
strongly  against  the  case  made  by  the  bill. 

To  the  4th  position  assumed  by  the  complainant,  it  is  sufficient 
to  reply,  that  the  fraud  charged  by  the  bill  against  Winans,  if 
true,  constituted  a  good  and  avaihble  defence  at  law,  where  the 
complainant  was  bound  to  make  it ;  and  having  failed  to  do  so  by 
his  own  gross  negligence,  as  his  bill  fully  shows,  he  cannot  now  be 
heard  to  claim  advantage  from  his  own  neglect. 

The  5th  position  assumed,  ^^  that  the  failure  of  the  defendant 
Winans  to  file  the  note  in  the  suit  at  )aw,''  entitles  complainant  to 
relief  here,  is  indeed  a  strange  one.  Winans  was  not  bound  to 
make  profert  of  bis  note,  or  even  file  it  in  his  action  of  assuoipsft. 
The  note  was  only  evidence  of  his  demand,  and  he  was  only  bomd 
to  exhibit  it  to  the  Court  when' judgment  was  taken  as  evidence  of 
bis  claim  ;  this  he  did  ;  the  record  does  not  show  the  contrary,  and 
this  Court  will  presume  that  the  court  of  law  did  not  grant  a  judg- 
ment without  a  proper  showing  by  the  plaintiff  at  law,  and  that 
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eTerytbing  was  sbomi  bj  the  phintiff  to  entitle  him  to  his  judg* 
meot.  The  note  is  now  utterly  worthless)  and  of  no  validity  against 
the  comphinant ,  it  is  forever  merged  in  the  judgment ;  the  record 
of  this  judgment  at  law  will  forever  protect  the  complainant  against 
another  recovery  on  the  san^e  note,  and  the  com(^inaiit  does* not 
ehaj^e  any  misdescription  of  the  note  sued  on,  or  any  reason  or 
neans-  by  which  he  eoviA  ever  be  made  liable  to  another  recovery 
thereob.  Hence  we  maintain  that  this  position  is  not  supported  by 
reason  or  auibortty. 

We  beg  leave  to  refer  your  Honor  to  the  case  of  PorievaiU  v. 
Wheats  lately  decided  in  the  Chancery  Court  at  Monticello,  which 
we  conceive  to  be  in  point,  and  folly  to  sustain  the  demurrer  in  this 
caed. 

CaANeBi.i.oR.  The  demurrer  in  this  case  fM'esents  three  ques* 
ticHis  Cmt  my  consideration.  I.  Does  a  bill  lie  in  this  Court  for  a 
new  trial  ?  2.  Is  the  excuse  offered  by  the  complainant  in  this 
ease  a  valid  one,  for  not  making  his  defence  at  law  ;  and,  3,  would 
that  defence,  if  made,  avail  him  ? 

I  have  preseofled  the  points  made  by  the  demurrer  in  the  above 
erder,  for  the  reason,  that  unless  L  answer  them  each  in  the 
affirmative,  as  I  have  stated  them,  the  demurrer  must  be  sus- 
tained. 

Upon  ike  first  point  I  can  have  no  doubt.  Originally,  the  power  to 
grant  new  trials  at  law,  in  cases  of  fraud  or  surprise,  was  a  prolific 
source  of  equitable  jurisdiction  ;  and  was  so  frequently  called  inta 
exercise,  that,  from  necessity,  courts  of  common  law  were  com- 
pelled to  assume  the  same  audiority.  And  since,  in  cases  where,  it 
IS  in  their  power  to  do  so,  these  latter  courts  have  exercised  the  right,. 
courts  of  equity  have  rarely  interfered,  and  never  where,  in  the  court 
of  common  law,  the  party  had  his  full  opportunity  to  dbtain  a  new 
trial,  and  failed  to  avail  himself  of  it.  In  that  numerous  class  of  cases, 
however,  where  it  is  out  of  the  power  of  the  common  law  tribunal  to 
graoC  this  relief,  where  from  fraud  of  the  one  party,  or  unavoidable 
accident,  or  unforeseen 'necessity  of  any  kind,  the  other  party  has 
not  been  able  to  make  that  defence  or  proof  at  law,  which  he 
really  can  make,  and  has  himself  been  in  no  fault,  and  the  term  of 
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the  court  has  elapsed,  at  which  the  judgment  at  law  has  beeo  ren- 
dered against  him,  I  could  not  doubt,  even  if  the  question  were 
now  presented  for  the  first  time  for  judicial  determination,  that 
npon  well  settled  principles  of  equitable  jurisdiction,  this  Court 
would  interfere  and  arrest  the  enforcement  of  an  iniquitous  judg- 
ment, by  a  perpetual  injunction,  until  the  party  obtaining  it  should 
himself  yield  to  the  just  demands  of  the  other.  The  High  Court 
of  Errors  and  Appeals  has,  however,  in  the  case  of  Joslin  v.  Cof- 
fin  (5  Howard,  539),  expressly  adjudicated  upon  this  point,  aad 
I  have,  in  other  cases,  frequendy  exercised  the  power. 

2.  The  second  point  is  not  altogether  free  from  difficulty. 

The  declaration  was  filed  m  the  Warren  Circuit  Court,  on  the 
•27th  of  September,  1840  ;  the  first  writ  of  capias  ad  respondet^ 
durrij  was  returned  ^^  not  found."  An  alias  writ,  however,  was 
executed  upon  the  complainant,  on  the  27th  day  of  Febroary,  1841, 
and  was  returnable  on  the  third  Monday  of  the  ensuing  April.  At 
that  term  of  the  Court,  judgment  by  default  was  taken  against  htm. 
Is  his  excuse  sufficient  for  not  having  made  hb  defence  at  law  ?  and 
what  is  that  excuse  f 

He  avers  in  his  bill,  that  of  the  service  of  the  writ  he  knew 
nothing,  his  only  knowledge  of  the  suit  was  derived  from  a  letter  to 
him  from  his  retained  attorney,  to  attend  to  his  business  generally, 
informing  him  of  the  pendency  of  the  suit,  and  inquiring  his  de* 
fence,  if  he  had  any  ;  that  be  is  himself  unable  to  read,  advanced  in 
years,  and  the  resident  of  a  different  county  from  that  in  wfaieb 
the  suit  was  pending  ;  that  upon  the  reception  of  his  counsel's  let- 
ter, he  instructed  his  son  to  write  his  defence  to  his  attorney,  which 
was  done ;  but  that  the  letter  was  miscarried  upon  the  way,  and 
never  reached  its  place  of  destination  ;  that  had  the  letter  arrived 
safely,  it  would  have  been  in  time  to  have  arrested  the  judgment 
by  default,  and  he  could  have  made  his  defence  at  law. 

The  general  rule  is,  that  the  party  applying  for  the  aid  of  a 
court  of  equity,  to  obtain  a  new  trial  at  law,  must  show  that  he  has 
been  guilty  of  no  negligence  ;  that  he  has  been  prevented  by  fraud, 
or  by  accident  beyond  bis  control,  from  making  his  defence  at  bw. 
Does  the  complainant  bring  himself  witliin  the  rule  f  I  think  be 
does.     He  could  have  no  reasonable  expectation  that  his*  letter 
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would  miscarry.     That  letter  communicated  his  defence  to  counsel. 
By  operation  of  law,  bad  aa  ordinary  plea  of  non  assumpsit  been 
filed,  the  cause  would  have  been  continued.    It  would  not  have  been 
ready  for  trial  at  the  return  terra  of  the  writ.     He  had  every  reason 
to  believe  his  counsel  was  in  possession  of  his  defence,  and  he 
had  a  right  to  repose  upon  that  belief.     He  did  not  ascertain  the 
existence  of  the  judgment  against  him,  until  after  the  term  of  the 
court  at  law  had  elapsed,  at  which  the  judgment  was  rendered  ; 
that  court  had  no  longer  any  power  in  the  matter,  and  his  applica- 
tion to  this  Court  was  coetaneous  with  his  knowledge  of  the  exist- 
ence of  the  judgment ;  to  deny  him  the  right  to  make  his  defence, 
would  be  to  exact  a  degree  of  vigilance  and  diligence,  which  the 
most  prudent  and  careful  man,  in  the  full  exercise  of  youth  and  in- 
telligence, would  not  ordmarily  exhibit.     I  think,  if.  his  defence  is  a 
good  one,  be  should  be  permitted  to  make  it ;  and  this  brings  me  to 
the  third  question  raised  by  the  demurrer. 
3.  Is  the  defence  he  proposes  to  make  a  good  one  ? 
It  seems  that  the  jdaintiff  at  law  sued  upon  a  note,  made  by 
Henry  Green,  now  dead,  as  principal,  and  the  complainant  and 
two  others  as  sureties,  payable  to  the  Mississippi  Union  Bank ;  the 
suit  was  brought  for  the  use  of  Anthony  V.  Winans,  who  was  the 
real  plaintiff.     The  bill  avers,  that  this  note  was  made  for  discount 
at  the  Union  Bank,  that  the  discount  was  refused  by  the  bank,  and 
that,  without  the  knowledge  or  consent  of  the  complainant,  the  note, 
after   it  was  ^^ functus  afficiOy^^  was  transferred  to  the  defendant 
WiDans,  in  payment  of  the  debt  of  some  third  person,  other  than 
the  said  Henry  Green,  the  prbcipal  in  the  note,  and  that  Winans 
well  knew  the  note  was  void.    The  complainant  states,  also,  that  he 
had  never  heard  of  the  note  after  the  bank  bad  refused  to  discount 
it,  until  he  was  sued  upon  it  at  [law.    In  this  state  of  fact,  is  the 
complaiDaat  liable  upon  the  note  ?    I  think  not. 

However  I  might,  upon  general  principles,  be  inclined  to  think 
the  law  should  be,  I  cannot  doubt,  since  the  adjudication  of  the 
High  Court  of  Errors  and  Appeals,  in  the  case  reported  in  dth 
Howard,  of  the  Commercial  Bank  of  Jfatchez  v.  Claiborne  and 
iftherSy  that  where  a  note  is  made  to  be  discounted  by  one  person, 
who  refuses  to  discount  it,  and  it  is  afterwards  discounted  by  another. 


476         SUPERIOR  COURT  OF  CHANCERY. 

Herring  v.  Winans,  et  al. 

with  full  knowledge  of  the  facts,  that  the  makers  of  the  note  are 
liable  to  the  holder.  But  I  apprehend  it  will  be  found,  upon  an  ex- 
amioation  of  that  case,  and  the  reason  and  principle  upon  which  the 
decision,  both  in  that  and  the  cases  in  New  York,  recogniang  a 
similar  doctrine,  are  based,  that  the  case  now  before  me  is  ciearlj 
distinguishable  from  both,  rests  upon  a  different  basis,  and  cannot, 
by  any  analogy  that  I  can  discover  between  them,  be  determined  in 
the  same  way. 

As  the  cases  from  New  York,  and  the  decision  of  our  own  Coort, 
have  been  pressed  upon  roe  in  the  argument,  I  will  briefly  state 
what  I  consider  to  be  the  distinguishing  feature  of  the  present  case, 
and  the  distinction  between  this  and  the  cases  to  which  I  am  referred. 

The  case  of  the  Commercial  Bank  of  MUchez  v.  Clatinnju 
and  othersj  5  How.  303,  was  briefly  this  :  Claiborne  had  made  his 
note  for  discount  at  the  bank  to  which  it  was  payable,  with  the 
proper  sureties  upon  it ;  the  bank  refused  to  discount  it,  and  Clai- 
boiine  took  it  to  Briggs,  Lacosta,  &  Co.,  who  gave  him  the  money 
upon  it«  The  Court  say,  that  Briggs,  Lacoste,  Sl  Co.  shall  recover 
upon  the  note.  Why  i  because  the  note  was  made  for  Claiborne, 
and  Claiborne  had  the  benefit  of  it.  It  was  executed  to  raise 
money  for  the  benefit  of  the  principal ;  it  accomplished  its  object ; 
what  room,  then^  was  there  for  complaint  on  the  part  of  the  sure* 
ties  ?     Their  liability  was  neither  abridged  nor  enbffged. 

The  case  of  the  Bank  of  Rviland  v.  Becky  5  Wend.  66,  was 
decided  upon  the  same  principle.  The  bank  refosed  to  discount 
the  note,  and  the  principak  in  the  note  delivered  it  for  their  own 
use,  and  to  secure  a  debt  of  theirs,  to  a  third  person  :  the  note  was 
made  for  the  benefit  of  the  principals  ;  they  receive  the  benefit  of 
it  And  that  is  the  principle  which  runs  through  and  regulates  all 
the  cases  on  that  subject. 

I  do  not  find  myself  without  authority  in  the  view  I  take  of  thb 
case.  The  defendant  obtained  the  note,  according  to  the  averments 
of  the  bill,  from  some  one  who  had  no  authority  to  it  He  did  not 
get  it  from  the  principal  debtor,  but  firom  some  third  person,  not  a 
party  to  the  note.  He  is  not  a  bonA  fide  holder  without  notice : 
the  note  is  payable  to  the  Mississippi  Union  Bank,  and  is  not  in- 
dorsed ;  the  defendant  is  of  course,  therefore,  affected  with  all  the 
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equiiies  of  the  complainant ;  and  if  neither  his  principal  nor  himself 
had  the  benefit  of  the  note,  by  what  reason,  or  upon  what  principle, 
shall  the  defendant,  who  has  full  notice  of  these  facts,  be  permitted  to 
coerce  of  the  makers  the  amount  of  the  note  ?  By  what  authority 
does  he  hold  it  i  Whence  did  he  derive  his  title  to  it  ?  These  are 
pertinent  questions,  which  he  must  answer,  before  he  can  be  'permit- 
ted to  recover  upon  the  note. 

In  the  case  of  fVoodhull  v.  Holmes ^  10  John.  231,  the  note  was 
executed  to  be  discounted  in  bank,  but  was  put  into  circulation  by 
fraud,  and  the  Court  says  :  ^'in  such  case,  the  holder  is  bound  to 
show  himself  a  bona  fide  possessor."  In  the  same  volume,  I  find  a 
case  very  similar  to  the  one  before  me  :  that  of  Denniston  v.  T. 
L.  Bacon,  and  another,  10  John.  Rep.  .198.  In  that  case,  an 
agreement  was  made  between  the  maker  and  payee,  that  the  note 
should  be  discounted  in  bank,  on  certain  terms  ;  the  bank  refused  to 
discount  it,  and  it  was  passed  off  by  the  payee  and  negotiated,  with- 
out notice  of  the  particular  agreement  upon  which  the  note  was  to 
be  discounted  ;  and  the  Court  held  the  maker  of  the  note  dischai^ed 
from  it.  The  assignee  did  not  obtain  the  note  in  the  due  course  of 
trade. 

I  find,  also,  the  case  of  Adams  Bank  v.  Jones,  16  Pick.  574, 
and  the  case  of  Vaktie  v.  Parker,  6  Wend.  Rep.  615,  are  both 
decided  upon  the  distinction  I  have  laid  down,  that  the  note  must 
be  discounted  for  the  benefit  of  the  person  for  whom  it  was  made, 
where  the  party  taking  it  has  notice  of  the  object  of  the  creation  of 
the  note. 

I  might  extend  this  review  further ;  but  I  apprehend  no  case  can 
be  found,  at  least,  the  researches  of  counsel  and  my  own  investiga- 
tions, have  furnished  me  with  none,  where  a  surety  upon  a  note 
made  for  a  particular  purpose,  has  been  held  liable,  Xvhere  the  note 
has  been  entirely  diverted  from  the  design  for  which  it  was  originally 
made,  and  been,  with  the  full  knowledge  of  the  party  taking  it,  ap- 
propriated to  a  wholly  different  one.  In  such  case,  neither  the 
principal  nor  surety  would  be  bound. 

If  the  defendant  Winans  is  a  bond  fide  holder  of  the  note,  it  is  a 
defence  peculiarly  in  his  power  and  knowledge  to  make  ;  and  I 
have  repeatedly  held,  that  where  a  par^  designs  to  protect  himself 
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under  the  defence  of  being  a  bon&  fide  purchaser  for  a  valuable  con- 
sideration without  notice,  it  is  a  defence  which  he  must  set  up  bim- 
self,  and  that  it  is  not  necessary  for  the  other  party  to  charge  him 
with  notice. 

The  demurrer  in  this  case  must  be  overruled,  and  leave  given  to 
answer  in  sixty  days. 
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a  OGort  of  mere  errors  and  appeals  cannot  take  original  cognizance  of  a  bill  of  reyiew. 
A  bill  of  review  can  only  be  filed  in  the  court  in  which  the  original  decree,  sought  to  be 

reTiewed,  was  made. 
If  a  bill  of  leTie  w  is  sustained,  in  a  case  which,  when  decided,  was  ready  for  final  hearing^ 

but  in  which  the  court  erred  in  rendering  the  decree  merely,  the  whole  case  is  not 

thereby  reopened,  but  the  Court  will  only  correct  the  error  in  the  decree,  so  as  to  make 

it  conform  to  the  law. 
If  a  bill  of  review  is  sustained  because  the  case,  when  submitted,  was  not  in  a  proper 

attitude  for  final  hearing,  then  the  whole  case  is  open  for  re-examination. 
To  enforce  a  specific  trust  upon  real  estate,  from  loose  and  equirocal  expressions,  made 

by  one  of  the  parties,  in  mere  social  conversations,  held  at  difierent  times,  would  be 

inequitable,  and  contrary  to  the  spirit  and  policy  of  the  statute  of  frauds. 
The  existence  of  an  express  trust,  necessarily  excludes  the  idea  of  an  implied  trust,  in 

nlation  to  the  same  thing. 

In  the  year  1828,  Wm.  N.  Mercer,  administrator  of  B.  Farrar, 
deceased,  filed  his  bill  to  foreclose  a  mortgage  given  by  defendant 
to  Farrar,  dated  October  19th,  1824,  upon  a  tract  of  land  on  the 
waters  of  Bayou  Sarah,  in  Wilkinson  county,  containing  2000 
acres  (the  title  to  which  was  then  in  controversy  between  the  heirs 
of  Robert  Stark  and  James  Mather),  to  secure  the  payment  of  a 
promissory  note  for  $5000,  with  interest  thereon  at  10  per  cent. 
per  annum,  from  the  1st  day  of  March,  1821,  until  paid,  said  note 
bearing  date  31st  of  May,  1821,  or  1825. 

Stark  filed  bis  answer  on  the  22d  of  February,  1830,  and 
admitted  the  execution  of  the  mortgage  and  note,  ^except  that 
tbe  date  of  the  note  was  mistaken,  and  stated,  that,  at  the  pe- 
riod of  the  execution  of  the  mortgage,  the  defendant  was  pressed 
with  executions  amounting  to  about  $7000,  and  that  Farrar,  to 
relieve  him  from  his  embarrassment,  agreed  to  purchase  his  real 
and  personal  property  under  said  executions,  which  are  specified  in 
exhibit  1,  to  the  bill ;  that  Farrar  agreed  to  purchase  and  hold  said 
estate  for  the  use  and  benefit  of  said  defendant,  and  that  he  would 
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not  sell  the  land  for  less  than  $8000.  That,  forten  of  the  slaves 
levied  on,  he  would  allow  defendant  $100  per  annum,  clear  of  aU 
expenses,  for  each  of  said  slaves,  and  restore  them  to  the  defend- 
ant when  the  debt  due  on  said  mortgage,  and  the  debt  about  to  be 
contracted  in  the  purchase  under  the  executions,  should  be  paid. 
The  answer  of  Stark  set  out  at  great  length,  and  with  particnlaritj, 
the  further  agreement  between  himself  and  Farrar,  but  it  is  not 
deemed  necessary  to  give  any  more  detailed  statement  of  it. 

Stark  states,  also,  that  in  pursuance  of  this  agreement,  Farrar 
purchased  said  property  through  the  agency  of  James  R.  Cook, 
who  took  the  tide  in  his  own  name,  bat  as  defendant ;  believed  as 
agent  only,  and  to  carry  into  effect  the  stipulations  referred  to  :  that 
Farrar  took  possession  of  the  property,  and  after  his  death,  said 
Cook,  at  the  instance  of  Mercer,  Farrar's  administrator,  sold  the 
real  estate  to  James  A.  Gerault,  the  bargain  having  been  made  be- 
tween Mercer  and  Gerault  previous  to  giving  the  deed,  and  Geranlt 
having  notice  of  the  equitable  claim  of  the  defendant.  That  said 
land  and  slaves,  mentioned  in  exhibit  1,  sold  at  a  great  sacrifice 
at  the  time,  from  an  idea  prevailing  at  the  time,  that  the  property 
was  to  be  purchased  in  for  defendant's  benefit. 

This  answer  was  made  a  cross-bill,  and  prayed  that  an  accoust 
might  be  taken  of  said  real  and  personal  estate,  and  of  the  hire  of 
said  negroes,  and  the  agreement  specifically  executed,  and  the  bene- 
fit of  the  agreement  allowed  defendant,  by  way  of  offset  to  the 
mortgage  debt,  and  a  decree  for  such  balance  as  might  be  (bond 
due  him. 

W.  N.  Mercer  answered  the  cross-bill  July  6,  1830,  aod  denied 
all  knowledge  of  the  agreement,  and  denied  the  execution  by  turn 
of  any  parts  of  the  agreement,  and  stated  that  the  land  was  sold  on 
a  credit  to  James  A.  Gerault,  for  7  or  $8000. 

J.  A.  Gerault's  answer  was  filed  July  6,  1830  ;  he  denied  the 
agreement  from  his  entire  ignorance  of  it ;  states  that  Farrar,  soaie 
time  after  the  sale,  offered  to  sell  to  him  for  $6000,  and  stated  to 
him,  Stark,  or  his  relation^  had  made  proposals  to  purchase  at 
$5000 ;  that  though  he  was  a  friend  to  Stark,  be  had  suffered  enough, 
and  desired  to  get  rid  of  the  application,  and  that  he  purchased  to 
secure  himself ;  that  he,  Gerault,  gave  $7500,  payable  m  two  aniiual 
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iostalments  wilh  interest ;  that  he  purchased  in  1825,  without  anj 
knowledge  whatever  of  Stark's  claim. 

Od  the  19ih  February,  1839,  Qarter  Beverly's  deposition  was 
taken  :  he  stated,  that  Farrar  was  his  son-in-law  :  that  he  had  many 
conversations  with  Farrar,  about  his  purchase  of  Stark's  land  and 
slaves.      He  uniformly  stated,   he  purchased  to  save  the   claim 
he  had  against  Stark ;  he  purchased  with  no  view  of  availing  him- 
self of  any  kind  of  advantage  whatever  of  him,  and  that  it  was  per- 
fectly understood  between  them,  that   Stark   was  at  liberty    to 
redeem  them  at  any  time  ;  and,  in  case  of  his  failing  to  do  so,  any 
sale  or  sales  of  the  property  bought  by  him,  over  and  above  his 
claim,  was  fully  and  fairly  intended  to  go,  and  should  go,  to  the 
future  benefit  of  the  said. Stark  ;  that  they  were  mutual  friends,  and 
his  object  was  to  serve  him  all  he  could.     That  he  frequently  told 
witness,  there  was  a  full  undersunding  between  the  defendant  and 
himself  as  to  the  precise  terms  upon  which  he  purchased  the  land, 
repeating  to  him,  as  often  as  he  spoke  of  it,  that  in  any  sale  he 
might  make  of  it,  lae  intended  and  would  certainly  pay  over  the  sur- 
plus td  Stark,  believing,  as  he  did,  that  it  would  command  a  greatei 
price  than  he  gave  for  it.     That  Stark  well  knew  he  would  ,  take 
no  advantage  of  him.     Stark,  said  he,  poor  fellow,  has  been  un- 
fortunate, and  has,  I  know,  full  confidence  in  me,  and  I  have  neither 
the  disposition  to  deceive  him,  or  any  view  whatever  of  benefiting 
myself  to  his  prejudice,  by  any  disposition  I  may  make  of  his 
property.     I  am  fully  convinced,  I  shall  sell  it  for  much  more  than 
I  gave  for  it.     The  precise  amount  he  would  ask  for  it,  even  m 
the  event  of  sale,  the  witness  did  not  recollect. 

It  is  not  necessary  to  the  proper  understanding  of  the  opinion  of 
the  Chancellor,  to  give  at  greater  length  the  evidence  of  Beverly, 
or  notice  that  of  the  other  witnesses. 

Upon  the  bill,  answers,  cross-bills  and  answers,  and  the  various 
exhibits  and  proofs  in  the  cause,  the  case  was  submitted  to  the 
judges  of  the  old  Supreme  Court,  for  the  reasons  given  in  the 
Chaocellor's  opinion.  They  gave  a  final  decree  in  the  case,  and 
seot  it  back  to  the  Chancery  Court. 

Stark  afterwards  filed,  in  the  old  Supreme  Court,  a  bill  for  a 
review  of  that  decree  ;  which  was  decided  by  the  High  Court  of 
▼oi-.    1.  M 
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Errors  and  Appeals,  after  its  orgamzatioD  under  the  new  constitii* 
tion.     They  sustained  the  bill  for  a  review. 

Their  opiaioa,  and  the  report  of  the  ease  {Stark  r.  Mercer), 
u  to  be  found,  3  How.  Rep.  337. 

The  review  of  this  decree  of  the  old  Supreme  Court  baving  tbua 
been  ordered,  the  cause  came  on  again  for  trial,  before  the  present 
Chancellor,  and  was  once  more  submitted  ibr  final  decree. 

JlTJIfurrafi,  for  complainant  Mercer. 

Complainant  contends  that  this  Court  will  confine  itself  to  the 
error  which  the  Higli  Court  has  decided  to  exist,  and  to  that  alone. 
But  if  the  Court  will  review  the  whole  cause,  from  beginnbg  to  end, 
I  am  prepared  to  enter  upon  it. 

There  is  no  difficulty  as  to  the  debt  due  Mercer's  intestate,  and 
the  mortgage  sued  on  ;  Stark  admits  it.  But  the  questions  grow 
out  of  the  defence  set  up  by  way  of  answer  and  cross-bill ;  that 
complainant's  intestate  was  to  allow  Stark  to  redeem  other  land 
and  negro  slaves,  purchased  by  the  former  at  a  sale  of  Stark's  {wop- 
erty  under  execution. 

Now  our  first  answer  to  this,  is,  that  the  proof  does  not  make  out 
this  statement.  It  is  positively  denied  by  Mercer  and  Girault,  n 
answer  to  Stark's  cross*bill,  and  the  evidence  wholly  fails  to  es- 
tablish it ;  and  Beverly's  long  '' rigmarole"  is  indefinite  and  coatia- 
dictory,  and  does  not,  from  beginning  to  end,  state  that  the  purchase 
by  Farrar  constituted,  a  part  of  the  consideration  or  inducement  that 
moved  Stark  to  execute  the  mortgage  on  other  land  to  Farrar,  and 
which  Stark  makes  as  a  part  of  the  ret  gtsta,  but  which  is  unsup- 
ported by  any  proof. 

But,  admitting  that  such  an  agreement  as  stated  were  proved,  and 
could  be  made  available  in  a  court  of  law  or  equity,  bow  can  it  be 
set  up  as  a  defence  in  this  suit  ?  It  is  distinct,  and  has  noibiog  to 
do  with  it.  Stark  blends  the  two  transactions  in  his  answer  and 
cross-bill ;  but  this  is  denied  by  Mercer  and  Girault,  and  is  unsup- 
ported by  a  tittle  of  proof.  Then  such  a  defence  must  fall  to  the 
ground,  for  this  reason.  If  I  instituted  a  suit  to  {ateciose  a  mort- 
gage, could  the  mortgagor  set  up  that  he  was  authorized  to  redeem 
other  property,  by  way  of  defence  ?  It  would  require  a  distioet 
original  proceeding  by  bill  on  his  part. 
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But  again,  admitting  that  there  is  an  agreement,  it  is  void,  and 
cannot  be  enforced,  for  two  very  obvious  reasons. 

1.  There  is  no  consideration  to  support  it. 

2.  It  is  in  violation  of  the  statute  of  frauds. 

Where  is  the  tittle  of  consideration  in  the  testimony,  that  Stark 
was  to  pay  or  make  good  to  Farrar  ?  Will  it  be  said  that  Stark 
was  to  pay  out  of  the  property,  the  money  Farrar  paid  for  it  ?  or 
that  he  had  to  pay  it  up  before  he  redeemed  it  ?  This  is  no  con- 
sideration at  all.  Besides,  was  Stark  bound  to  do  this  ?  was 
there  a  mutual  agreement  mutually  obligatory  ?  could  Farrar  en- 
force Stark  to  redeem  ?  &c.  No.  It  will  not  work  both  ways. 
It  was  a  nudum  pactum.    4  John.  Rep.  235. 

6o  it  is  equally  in  violation  of  the  statute  of  frauds.  Rev.  Code, 
192  ;  5  Cow.  Rep.  162;  {Fan  Jlustine  v.  Wimpk)  6  Vesey, 
662.  And  this  authority  shows  that  there  can  be  nothing  like  a 
resulting  trust  here  :  that  can  only  arise  where  a  party  has  made  a 
purchase  with  the  money  of  another.  See  2  John.  Ch.  Rep.  409, 
directly  in  point.  See  Walker's  Rep.  451,  where  this  cause  was 
fiilly  decided,  and  that  upon  correct  principles. 

Where  past  performance  is  relied  on,  the  proof  must  be  clear  and 
distinct,  &c.     1  John.  Ch.  R.  132. 

WinehuUry  for  defendant  Stark. 

The  case  of  Boyd  v.  McLean,  1  John.  Ch.  Rep.  591,  is  a 
strong  case  in  favor  of  defendant  Stark.  It  is  like  this  in  aknost 
all  its  features. 

Boyd,  the  complainant,  claimed  upon  the  ground,  that  the  land 
WIS  paid  for  by  1500  dollafs  borrowed  from  McLean,  the  defend- 
ant, and  that  McLean  took  the  title  from  Calden,  the  vendor,  in  his 
own  name,  the  better  to  secure  the  payment  of  the  money  loaned.  - 

The  proof  was,  that  in  1802,  Ross,  as  agent  for  defendant, 
agreed  with  complainant,  that  defendant  would  lend  him  1500  dol- 
krs,  and  that  the  deed  should  be  executed  to  defendant  to  avoid 
some  judgmrats  that  might  have  the  preference  to  a  mortgage  ;  and 
that  defendant  only  wished  the  money  secured,  and  it  might  rest 
tar  two  or  three  years  :  confessions  of  defendant  proved  the  fact  of 
the  loan,  and  of  the  taking  of  the  deed  in  bis  own  name,  the  better 
to  secure  the  money. 
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In  1809,  '10,  and  'IS,  declarations,  that  he  wished  to  take  no 
advantage  of  the  plaintiffs,  and  wished  to  save  them  the  lot,  and 
entered  into  the  business  to  oblige  them,  were  proved.  The  de- 
fendant denied  the  loan,  and  any  contract  on  the  subject.  He 
admitted  a  parol  observation,  that  if  he  would  repay  the  J 500  dol- 
lars, he  would  let  him  have  the  land.  Ross,  so  far  as  he  acted  as 
agent,  denied  the  loan,  or  contract ;  and  the  Court  held,  under  the 
facts,  the  complainant  entitled  to  the  relief  he  asked. 

Upon  the  similar  proof  in  this  case,  to  be  found  in  the  record,  a 
Bimilar  decree  should  be  given. 

Chancellor.  On  the  opening  of  this  cause,  it  struck  me  ob 
ifae  very  threshold  of  the  argument,  that  the  steps  heretofore  taken 
in  it  placed  it  in  a  posture,  at  once  novel  and  embarrassing,  as  to 
what  further  action,  if  any,  should  be  taken  by  this  Court.  The 
subsequent  reflection  which  I  have  bestowed  upon  the  case,  bas 
served  to  ^strengthen,  rajlher  than  remove  my  first  impression.  The 
case  was  originaUy  instituted  in  the  Court  of  Chancery  existing  un- 
der the  old  constitution.  One  of  the  original  counsel  having  beea 
elevated  to  the  Chancery  bench,  pending  the  case  before  that  court, 
it  was  transferred,  according  to  the  provisions  of  a  statute  upon  tbat 
subject,  to  the  then  existing  Supreme  Court,  whose  duty  it  was 
made  to  decide  the  case,  and  certify  their  decision  back  to  the 
Court  of  Chancery,  to  be  entered  as  the  final  judgment  of  that 
court. 

The  Supreme  Court  proceeded  to  pronounce  an  original  decree, 
foreclosing  the  mortgage,  and  directing  a  general  execution  for  any 
balance  that  the  mortgaged  property  might  fefl  to  bring ;  which  de- 
cree was  certified  to  the  Court  of  Chancery.  The  defendant  after- 
wards filed  his  bill  of  review,  alleging  various  errors  in  the  decree, 
which  was  placed  upon  the  docket  of  the  then  Suf  reme  Court. 

Thus  things  stood  until  after  the  adoption  of  the  present  consti- 
tution, creating  the  High  Court  of  Errors  and  Appeals,  and  declar- 
ing that  it  should  '^  have  no  jurisdiction  but  such  as  properly  betongs 
to  a  court  of  errors  and  appeals."  The  biH  of  review  was  then 
taken  up  by  that  tribunal,  and  sustained,  reversing  that  portkm  of 
the  decree  authorizing  executkin  generally,  and  r emanding  the  ^ 
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to  this  Court  for  further  proceedings.     It  is  not  pretended,  that  this 
decision  was  given  by  that  court  in  its-appellate  character.     What 
influence  that  decision  is  to  exert  over  the  case  in  its  present  situ- 
ation,  has  been  to  me  a  question  of  exceeding  delicacy  and  embar- 
rassment.     That  jurisdiction  of  a  bill  of  review  does  not  belong  to 
a  tribunal  having  mere  appellate  jurisdiction,  is,  I  think,  perfectly 
clear.     Bills  of  review  are  classed,  by  Lord  Redesdale,  as  bills  in 
the  nature  of  original  bills.    Mit.  PI.  122,  (3d  Am.  ed.)     If  this 
is  tbeir  true  character  ;  if  they  partake  of  the  nature  of  an  original 
bill  in  chancery,  it  would  seem  difficult  to  sustain  the  jurisdiction  of 
a  court,  that  is  declared  to  *'  have  no  jurisdiction  but  such  as  belongs 
to  a  court  of  errors  and  appeals."     The  proceeding  on  a  bill  of 
review  is  aptly  distfnguishable  from  that  on  an  appeal,  in  this  :  a 
bill  of  review  is  to  be  heard  before  the  same  judge  or  jurisdiction, 
that  gave  the  decree  which  is  sought  to  be  reviewed  ;  whilst  an  ap- 
peal is  the  transfer  of  a  judgment  or  decree  of  an  inferior,  to  a 
superior  tribunal,  the  latter  having  the  power  of  revising  and  cor- 
recting the  proceedings  of  the  former.     It  is  obvious,  that  the  case 
was  not  before  the  High  Court  of  Errors  and  Appeals,  by  writ  of 
error  or  appeal,  and  yet  these  seem  to  be  the  only  channels  through 
which  a  cause  can  be  constitutionally  transferred  to  that  court.    The 
old  Supreme  Court,  that  gave  the  decree  to  which  this  biU  of  review 
was  filed,  took  cognizance  of  the  case  as  a  court  of  chancery,  exer- 
cisiDg  original  jurisdiction.     The  decree,  m  legal  contemplation, 
stood,  therefore,  as  though  it  had  been  pronounced  by  the  Chancel- 
lor himself,  presiding  in  equity.     Would  the  High  Coort  of  Errors 
and  Appeab  entertain  original  jurisdiction  of  a  bill  of  review  to  a  de- 
cree pronounced  by  this  Court  i     Surely,  they  would  not :  and  yet, 
I  am  persuaded  it  would  be  difficult,  on  principle,  to  disdnguish  the 
one  case  from  the  other.     Indeed,  I  understand  that  court  has  de- 
cided, that  they  could  not  take  jurisdiction  of  the  cases  remaining 
on  the  old  Supreme  Court  docket,  which  had  been  transferred  theret 
under  the  statute  referred  to:  their  jurisdiction  being  more  restricted 
hy  the  constitution,  than  was  that  of  the  former  court.     This  decis- 
-ion  would  seem  to  be  conclusive  against  the  jurisdiction  taken  by 
that  court  in  the  present  case.     The  questions,  whether  a  bill  of 
review  was  in  the  nature  of  an  original  bill,  and  whether  original 
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jurisdiction  of  it  did  not  belong  exclusively  to  the  same  jurisdictioii 
that  gave  the  decree,  do  not  seem  to  have  been  raised  in  the  re- 
ported arguments  of  counsel,  nor  adverted  to  b  the  opinion  of  tht 
Court  on  the  bill  of  review.  If  the  attention  of  thai  court  had 
been  directed  to  these  questions,  I  am  persuaded  there  wooid  have 
been  no  doubt  of  the  result.  But  that  coiut  having  entertained 
jurisdiction  of  the  bill  of  review,  after  reversing  the  decree  for  a 
mere  error  in  law  apparent  upon  the  face  of  it,  nothing  remained  bat 
for  them  to  correct  the  error,  and  give  the  decree  its  proper  leg*! 
character.  The  case  having  been  transferred  from  this  Court  by 
operation  of  law,  it  could  only  be  returned  here  with  a  final  decree 
for  execution,  and  not  for  any  new  decree  by  this  Court 

It  does  not  necessarily  follow,  upon  sustaining  a  bill  of  review  for 
error  apparent  upon  the  face  of  a  decree,  that  the  whole  case  k 
opened  up,  for  examination  de  nwo.  Where  a  case  is  ready,  io  all 
its  features,  for  a  final  decree,  and  the  Court  commits  ^me  error  in 
rendering  that  decree,  it  should,  upon  sustaining  the  bill  of  review, 
proceed  at  the  same  time  to  correct  the  error,  so  as  to  make  the 
decree  conform  to  the  law  of  the  case.  If,  however,  the  error 
complained  of  arises  from  the  fact  that  the  case  was  not  in  a  proper 
attitude  for  final  hearing,  and  a  bill  of  review  is  sustained,  then  the 
whole  case  is  open  for  reexamination.  These  views  of  the  practica 
upon  this  subject  may  be  thus  illustrated  :  --r  Suppose  a  decree  ren- 
dered against  an  infant,  without  giving  him  a  day  to  show  cause 
against  it ;  for  this  error  it  would  be  reversed,  by  a  bill  of  review ;  but 
the  case  would  not  thus  be  opened  for  a  general  rehearing  ;  the  Court 
would,  by  the  same  sentence  which  declared  a  reversal  of  the  decree, 
proceed  to  correct  the  error  complained  of.  On  the  other  hand,  if 
a  decree  by  default  was  rendered  against  an  infant,  and  this  factap^ 
peared,  it  would  be  error,  for  which  a  bill  of  review  would  lie;  and 
in  that  instance,  the  case  would  stand  open  for  further  proceedings ; 
because  something  would  have  to  be  done  by  the  parties,  to  put  the 
case  in  an  attitude  for  final  hearing.  Upon  a  bill  of  review  for  enor 
on  the  face  of  the  decree,  no  investigation  on  the  merits  can  take 
place,  not  even  though  the  matters  decreed  are  contrary  to  the 
proofs  in  the  cause.  Milish  v.  ffilliamsy  I  Vernon,  166,  In  the 
language  of  Lord  Eldon,  ''  the  question  is  not,  whether  the  cause  is 
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well  decided,  but  whether  the  decree  is  right  or  wrong  upon  the  face 
ef  it."  Perry  v.  Phelps^  17  Ves.  178.  In  a  cause,  then,  where 
the  decree  is  reversed  for  error  on  the  face  of  it,  and  where  no  fur- 
ther proceedings  are  required  in  order  to  a  final  hearing,  the  Court 
should  at  ODce  correct  the  error,  and  let  the  decree,  thus  corrected, 
stand  as  the  final  decree  of  the  Court.  These  reflections  have  led 
me  to  doubt  whether  I  could  take  any  further  cognissance  of  the  case, 
bat  a9  the  counsel  on  both  sides  seem  tacitly  to  have  conceded  that 
the  case  was  properly  here,  I  am  induced  (but  not  without  great 
distrust  of  its  propriety)  to  attempt  some  proper  disposition  of  the 
case.  It  must  be  to  make  such  decree,  as  the  original  one  made  in 
the  cause,  subject  to  the  correction  for  which  it  was  reversed.  I 
am  the  more  inclined  to  this,  because  satisfied  with  the  conclusion 
to  which  the  old  Supreme  Court  came. 

The  testimony  is  extremely  imperfect  and  unsatisfactory.  There 
is  no  one  of  the  witnesses  who  attempts  to  prove  the  distinct  exis- 
tence of  any  contract  or  agreement,  as  being  made  and  agreed  upon 
between  Stark  and  Farrar,  either  at  or  before  the  purchase  made  by 
Farrar.  The  whole  testimony  upon  the  subject  rests  upon  the  vague 
declarations  of  Farrar,  made  in  casual  conversations,  held  with  some 
of  the  Witnesses.  Indeed,  those  witnesses,  whose  relation  to  the 
parties  at  the  time  of  the  transaction  gave  them  the  best  opportunity 
of  knowing  its  character,  say  they  heard  nothing  of  any  such  con- 
tract, agreement,  or  tru^t,  as  the  one  attempted  to  be  set  up  by  the 
complainant.  The  testimony  of  Beverly  proves,  that  Farrar 
*^  uniformly  told  him  that  he  bought  them  (the  land  and  negroes)  for 
the  purpose  of  saving  the  claim  he  had  against  Stark." 

To  the  second  interrogatory,  he  says,  that  Farrar  **  told  him  that 
k  was  perfectly  understood,  that  Stark  was  at  liberty  to  redeem,  at 
any^time,  if  he  could  ;  and  if  not,  the  proceeds  of  any  sale  of  the 
property,  over  and  above  his  claim  against  Stark,  were  fully  intend- 
ed to  go  to  Stark's  future  benefit."  With  all  the  afifected  minute- 
ness of  this  deposition,  its  vagueness  and  generality  are  strikingly 
illustrative  of  the  danger  of  admitting  this  kind  of  testimony  to  set 
up  and  establish  a  trust  in  relation  to  real  estate.  When  was  it 
^'  understood  that  Stark  was  at  liberty  to  redeem,  at  any  time,  if 
he  could .'"    Did  this  understanding  take  phce  before,  at,  or  after 
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the  sale  ?  and  was  it  the  purpose  and  inducement  wiih  Farrar,  in 
making  the  purchase  ?  This  same  witness  says,  that  Farnr  uni- 
formly told  him,  that  he  purchased  the  land  and  slaves  to  save  a 
claim  lie  had  against  Stark.  Does  this  testimony  sustain  the  state- 
ment of  the  defendant's  answer,  that  the  purchase  was  made  '^sole- 
ly'' for  his  benefit,  and  to  be  held  for  his  use  ?  To  enforce  a 
specific  trust  upon  real  estate,  from  such  loose  and  equiTocal  ex- 
pressions, made  by  one  of  the  parties,  in  mere  social  conversaiioos, 
held  at  different  times,  would  be  inconsistent,  not  only  with  the 
spirit  and  policy  of  the  statute  of  frauds,  but  with  the  general  rules 
of  evidence.  It  is  necessary  that  the  parol  declarations  of  a  trust 
should  be  clear  and  unambiguous,  before  the  Court  can  change  tbe 
absolute  nature  of  a  conveyance,  and  decree  the  execution  of  a 
trust,  not  expressed  in  tbe  deed.  Slocum  v.  Marthallj  2  Wash. 
C.  C.  R.  398. 

It  is  not  the  case  of  a  complainant  alleging  a  particular  state  of 
facts,  from  which  he  is  attempting  to  set  up  and  establish  a  resulting 
trust,  as  a  conclusion  of  law.  Trusts  are  either  express  or  implied. 
The  one  arising  from  contract,  fixing  and  defining  its  terms,  the 
other  from  implication  of  law,  upon  the  presumed  intention  of  par^ 
ties.  The  existence  of  an  express  trust  necessarily  excludes  the 
idea  of  an  implied  trust,  in  relation  to  the  same  thing.  A  resulting 
trust  is  the  mere  creature  of  equity,  and  cannot  arise,  therefore, 
where  the  parlies  have  declared  an  express  trust.  PtggtU  v.  JDti- 
6ou,  5  Paige,  1 14. 

It  has  been  attempted  to  assimilate  this  case  to  that  of  tbe  pur- 
chase-money of  a  tract  of  land  being  paid  by  one  person,  and  tbe 
title  taken  in  the  name  of  another  ;  but  there  is  no  evidence  to  prove 
in  this  case  any  loan  of  money  by  Farrar,  or  anything  approaclh> 
ing  it. 

Let  a  decree  be  prepared,  directing  a  foreclosure  and  sale  of  tbe 
mortgaged  premises. 
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Philip  H.  Torret  v,  Ann  Minor,  et  aL 

A  eoTenaDt  of  general  wirranty,  binding  the  grantor  and  his  heirs,  in  a  deed  of  bargain 
and  sale  of  real  estate,  is  a  real  covenant  running  with  the  land,  and  enures  to  the 
benefit  of  all  subsequent  purchasers. 

S.  G.  sold  by  deed  of  warranty,  binding  himself  and  heirs,  a  tract  of  land  to  M.,  who 
intermarried  with  A.  G.,  one  of  the  heirs  of  S.  G. 

M.  alienated  the  land,  and  died  ;  his  widow  applied  for  dower  in  the  land  so  sold  to  her 
httsband ;  fieldj  that  she  was  not  entitled  to  dower  therein. 

A  etatate  of  limiutioos  of  possessory  actions,  embraces  an  application  for  dower. 

The  right  of  a  widow  to  dower,  in  the  property  of  her  deceased  husband,  until  ascertained 
and  admeasured  by  metes  and  bounds,  is  a  mere  potential  interest,  amounting  to  nothing 
mors  than  a  dtote  in  aeUtny  and  cannot  be  seised  and  sold,  under  an  execution  at  law. 

The  bill  in  this  case  states,  that  one  Stephen  Minor,  since  de- 
ceased, in  his  lifetime  was  seised  of  a  certain  tract  of  land  in  fu 
timpU  in  Claiborne  county  on  the  South  Fork  of  Bayou  Piere,  of 
770  acres,  on  which  be  resided  previous  to  August,  1814  ;  that 
previous  to  that  period,  he  intermarried  with  one  Ann  Gibson,  who 
is  made  a  defendant  to  the  bill  ;  that  Joseph  Briggs,  sheriff  of 
Claiborne  county,  by  virtue  of  an  execution  against  Stephen 
Minor,  levied  on  said  tract  of  land,  and  on  the  24th  August,  1S14, 
by  virtue  of  said  execution,  did  seize  and  sell  said  land  to  one 
Samuel  Gibson,  now  deceased,  for  $500,  and  executed  his  official 
deed  duly  acknowledged  and  recorded,  which  was  made  an  exhibit 
to  the  bill ;  that  the  said  Samuel  Gibson  and  his  wife,  on  the  19ib 
October,  1815,  deeded  said  land  to  one  John  Murdock  for  $2000, 
which  deed,  duly  acknowledged  and  recorded,  is  also  exhibited  ; 
that  said  John  Murdock  died,  and  by  his  will  appointed  Esther 
Murdock  and  others  his  ei^ecutors  thereof,  with  power  to  sell  his 
real  estate ;  that  bis  executors,  on  the  9th  December,  1828,  did 
sell  and  convey  the  said  tract  of  land  to  Kobert  L.  Tbockmorton 
and  Daniel  Vertner,  for  the  sum  of  $16,000,  which  deed  was  duly 
acknowledged  and  recorded ;  that  said  Daniel  Vertner  and  wife, 
did,  on  the  9th  November,  1836,  sell  said  land  to  Alexander  Tor- 
rey, for  $13,556*36,  and  executed  a  deed  thereto,  which  was  duly 
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acknowledged  and  recorded,  and  filed  as  an  exhibit  to  the  bill; 
that  said  Thockmorton  sold  his  portion  of  the  saroe  land  to  the  said 
Alexander  Torrey,  and  acknowledged  the  deed  thereto,  on  ibe 
4th  June,  1839,  and  which  was  duly  recorded,  and  is  filed  as  ao 
exhibit ;  that  said  Alexander  Torrey  did,  on  the  19th  NoTember, 
1840,  sell  said  land  and  other  property  to  the  complainant  Philip 
II.  Torrey,  by  deed,  which  was  duly  acknowledged  and  recorded, 
and  is  made  an  exhibit.  The  bill  further  stated,  that  Stephen 
Minor  had  been  long  dead,  and  Ann  Minor  was  his  widow,  and  (hat 
she  was  the  daughter  and  one  of  the  heirs  of  Samuel  Gibson ;  that 
Stephen  Minor  died  without  offspring  ;  that  Ann  Minor,  at  a  term 
of  the  Probate  Court  of  Claiborne  county,  filed  Iter  petition  to  liave 
dower  in  said  tract  of  land  allotted  to  l>er,  which  was  received  and 
admitted  to  record  in  the  Probate  Court.  The. bill  also  alleged, 
that  the  President,  Directors,  &  Co.  of  the  Grand  Gulf  Bank 
recovered  a  judgment  on  the  12ih  December,  1840,  in  Chibome 
county,  against  Ann  Minor,  tt  dl.  for  $923*32 ;  that  on  the 
22d  of  December,  1840,  execution  issued  on  the  saroe,  returnable 
to  May,  1841,  which  was  levied  on  all  the  right,  title,  claim,  and 
interest  said  Ann  Minor  had  in  and  to  said  tract  of  land,  which  vas 
her  dower  interest ;  that  said  execution  was  returned,  and  a  vtndiii- 
oni  exponoif  issued,  returnable  to  November,  1841  ;  that  the  sberif 
liad  advertised  said  land  for  sale,  under  it,  and  would  sell,  if  not  re- 
strained ;  that  the  Bank  of  Port  Gibson  was  also  a  judgment  credi- 
tor of  said  Ann  Minor,  and  claimed  a  lien  on  the  property  ;  tliat 
the  Probate  Judge  had  not  appointed  commissioners  to  set  off  said 
dower  of  Ann  Minor,  in  said  land,  and  that  no  further  action  had 
been  had  since  filing  said  petition,  and  order  thereon  ;  that  if  said  Aon 
Minor  is  entitled  to  dower  in  said  land,  it  is  not  identified  in  quan- 
tity or  quality,  but  is  a  chose  in  aciiofij  and  not  bound  by  judg- 
ments, and  cannot  be  levied  on  ;  that  Samuel  Gibson,  father  of 
Ann  Minor,  by  the  conveyance  exhibited  with  the  bill,  covenanted 
and  agreed  with  John  Murdock,  that  he  would  warrant  and  forerer 
defend  a  title  in  fee  simple  to  said  land ;  that  the  covenants  of 
Samuel  Gibson  are  covenants  that  run  with  the  land,  and  foUot^ 
it  into  the  hands  of  the  most  remote  grantee  thereof ;  and  that  the 
cotiaplainanl  is  entitled  to  the  protectioa  of  the  said  covenants 
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against  Samuel  Gibson,   his  heirs,   &c.  ;  and  that  the  said  Ana 
Mioor,  as  daughter  and  heir  of  Samuel  Gibson,  is  bound  to  protect 
said  covenants  ;  that  Samuel  Gibson  has  been  long  dead  ;  that  he 
left  a  large  estate,  divided  among  his  children,  and  heirs-at-Iaw ; 
and  that  Ann  Minor  received  a  share  of  it,  worth  $6000  ;  that  said 
tract  of  land  is  in  a  high  state  of  cultivation,  and  valuable  buildings 
are  erected  on  it  since  said  sale  by  Briggs ;  that  all  the  heirs  are 
insolvent,  some  dead,  and  some  non-residents  of  the  State  ;  that 
said  Ann  Minor  is  the  only  heir  in  possession  of  property,  but 
tliat  she  has  mortgaged  it,  and  is  insolvent.     The  bill  prays  for  a 
perpetual  injunction  to  restrain  said   Ann  from  having  said  dower 
assigned,  and  from  selling  the  same,  and  to  restrain  the  sheriff  and 
banks  from  selling  under  execution  ;  and  on  hearing,  that  the  dower 
may  stand  as  security  i^nd  indemnity,  for  the  protection  of  the  coven- 
ants of  Samuel  Gibson,  and  as  an  offset  thereto,  whereby  the  same 
may   be  cancelled  ;  or  that  tbe  twenty  years'  adverse  possession 
charged  in  the  bill,  may  be  adjudged  and  decreed  to  bar  the  right 
of  dotver  of  said  Ann  Minor  in  said  land,  the  said  Ann  having  re- 
sided  in  tbe  neighborhood  over  twenty  years,  seen  valuable  improve- 
ments made  on  (be  land,  and  not  having  claimed  dower  in  the  same 
for  more  than  twenty  years  since  her  right  accrued- 

Process  was  served  on  the  defendants,  and  they  failed  to  answer, 
and  pro  confestos  were  accordingly  taken  against  all  of  them,  and 
the  case  submitted  for  final  hearing. 

T%ra$her  and  StUert,  for  complainant. 

This  is  a  bill  filed  to  defeat  Mrs.  Ann  Minor^s  claim  to  dower, 
which  she  asserts,  in  lands  of  Stephen  B.  Minor,  sold  at  sheriff 
sale,  and  bought  in  by  her  father,  Samuel  Gibson,  since  deceased. 
Samuel  Gibson  in  his  lifetime  sold  the  land,  and  warranted  the  tide 
ai^aiost  himself,  his  heirs,  and  all  other  persons.  The  lands  have 
coioe  into  tbe  bands  of  tbe  eomplaioant.  Samuel  Gibson  died, 
and  Mrs.  Minor,  as  one  of  bis  heirs,  received  a  considerable  por« 
tioD  of  estate,  exceeding  in  amount  $6000,  as  distributee.  Her 
claim  of  dower  has  never  been  set  apart  to  her,  and  yet  is  levied  on 
to  be  sold.  She  is  charged  to  be  insolvent,  as  also  tbe  other  heirs 
«nd  distributees  of  Samuel  Gibson  deceased,  the  ancestor.  Her 
boebopd  has  been  dead  upwards  of  twenty  years. 
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1.  Mrs.  Minor,  as  beir  and  distributee  of  her  father  Samuel  Gib- 
son, deceased,  is  bound  in  law  bj  the  covenants  of  her  ancestor, 
and  is  bound  to  protect  the  covenants  in  his  deed,  and  the  action  of 
covenant,  for  a  breach  of  warranty,  lies  between  the  most  remote 

"^  grantor,  and  assignee  ;  for  the  covenant,  to  warrant  or  defend,  is  a 

covenant  which  runs  with  the  land,  and  is  intended  for  the  benefit 
of  the  grantee,  his  heirs  and  assigns,  according  to  the  language  of 
the  covenant  itself :  and  not  even  the  intervention  of  a  quitclaim 
deed,  will  defeat  the  action  of  the  assignee  against  the  most  remote 
grantor.  6  Cow.  Rep.  138,  139  ;  3  Marsh.  324  ;  2  Mass.  Rep. 
439. 

An  heir  or  devisee  having  a  legal  estate,  is  liable  to  an  action  for 
a  breach  of  a  covenant  running  with  the  land  committed  in  their 
time,  to  wit,  a  breach  of  the  covenant  of  their  ancestor,  according 
to  all  authority  on  the  subject.     1  Chitty  on  PI.  43. 

2.  If  Mrs.  Minor  obtains  dower,  or  the  benefit  of  dower  in 
the'lands,  it  will  work  a  breach  of  her  father's  covenants,  which 
she  is  bound  to  protect ;  and  a  court  of  equity  will  restrain  such 
breach,  and  hold  the  dower  as  security  against  it ;  especially  as  she 
and  the  other  heirs  are  insolvent.  Courts  of  equity  will  entertain 
an  injunction  where  an  action  at  law  for  a  breach  of  the  covenant 
will  not  afford  an  adequate  compensation  in  damages.  2  Story's 
Eq.  26-29. 

Injunctions  will  be  granted  to  compel  the  due  observance  of  per^ 

sonal  covenants,  when  there  is  no  effectual  remedy  at  law,  as  in 

the  case  under  consideration,   when  the  ancestor  is  dead,  and  his 

estate  distributed,  and  his  heirs  all  insolvent.     2  Story's  Eq.  225. 

A  court  of  equity  will  interpose  to  prevent  breaches  of  a  coveoaot, 

.  although  such  breaches  may  be  recompensed  by  action  of  covenant ; 

I  a  court  of  equity  will  interpose  to  prevent  unnecessary  litigation. 

I  2  Story's  Eq.  187  ;  2  Vesey  and  Beames,  302. 

I  Again,  the  Court  will  entertain  the  bill  on  the  doctrine  of  set-off. 

I  A  court  of  chancery  will  entertain  a  suit  for  an  equitable  set* 

off,  of  one  judgment  against  another.  4  Paige,  Rep.  647 ;  2 
Bibb,  233. 

An  insolvent  debtor  will  be  compelled  in  equity  to  make  a  set- 
off with  his  creditor.  1  Bibb,  519;  Littell's  Sel.  Ca.  488;  4 
Littell,  155 ;  1  Monroe,   194 ;  3  Monroe,  87 ;  7  Monroe,  455. 
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If  Mrs.  Minor  obtains  dower  in  the  land,  or  the  benefit  of  it,  it 
breaks  her  father's  covenant,  by  which  she  is  bound.  If  that  cov- 
enant is  broken,  Mrs.  Minor  is  liable  to  all  the  grantees  of  the 
land,  and  becomes  emphatically  a  debtor,  and,  being  insolvent,  comes 
fully  within  the  above  rule. 

3.  The  claim  of  dower,  not  having  been  asserted  for  upwards 
of  twenty  years,  and  the  property  having  been  in  the  adverse  pos- 
session of  innocent  purchasers  all  the  while,  who  procured  titles 
and  proceeded  under  the  eye  and  observance  of  the  widow  to  make 
valuable  improvements,  without  a  knowledge  of  her  claim,  she 
will  be  barred  of  her  claim  of  dower,  and  perpetually  enjoined 
from  asserting  the  same  by  a  court  of  equity.  6  Johns.  Ch. 
Rep.  194. 

4.  The  claim  of  dower  cannot  be  levied  on  by  an  execution, 
because  the  dower  has  not  been  laid  off,  or  set  apart  to  the  widow. 
At  law  the  widow's  right  of  dower,  previous  to  an  assignment 
thereof,  is  not  an  estate  or  freehold  in  the  land  of  the  deceased 
husband  ;  but  is  a  mere  right  or  choM  in  action^  and  cannot  be  sold 
OD  execution.     4  Paige,  Rep.  44S  ;  13  Wend. -526. 

5.  The  title  to  the  lands  from  Samuel  Gibson  to  the  complainant 
is  perfect,  the  titles  being  made  by  the  grantees  of  Gibson,  with  the 
exception  of  John  Murdock,  who  died  owning  the  land.  But  he 
left  a  will  empowering  his  executors  to  sell  his  real  estate,  which 
tbey  did,  and  which  it  was  perfectly  competent  for  them  to  do. 
2  Story's  £q.  320  ;  14  John.  527 ;  25  John.  346. 

Chancellor.  The  complainant  derives  title  to  the  tract  of 
land  in  conuroversy,  indirectly,  through  Samuel  Gibson,  deceased, 
who  conveyed  by  covenant  of  general  warranty  to  his  vendee, 
biodiog  himself  and  heirs.  This  was  a  real  covenant  running  with 
tbe  land,  and,  upon  well  settled  principles,  enured  to  the  benefit 
of  all  subsequent  vendees.  This  land  was  subsequently  sold  and 
conveyed,  through  an  intermediate  vendee,  to  Stephen  Minor,  who 
had  intermarried  with  Ann  Gibson,  one  of  the  heirs  of  said  Samuel 
Gibson.  After  the  death  of  Minor,  she  filed  her  petition  in  the 
Probate  Court  of  Claiborne  county,  to  have  her  dower  allotted  to 
her  in  the  land,  which  petition  was  allowed,  but  no  allotment  has 
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been  made.  Tbe  Grand  Gulf  and  Port  Gibson  Banks,  baring 
judgments  against  Ann  ftlinor,  bave  levied  tbeir  executions  upon 
her  dower-right,  and  threaten  to  sell  the  same.  Tbe  object  o(  tbe 
bill  is  to  enjoin  these  sales,  as  well  as  to  enjom  tbe  widow  fi-om 
further  prosecuting  her  claim  of  dower.  1  bave  no  doubt  of  tbe 
complainant^s  right  to  relief,  as  to  all  tbe  parties.  Ann  Minor  Is 
barred  of  her  dower-right.  1.  Because  she  is  estopped  by  the 
covenant  in  tbe  deed  of  her  ancestor,  Samuel  Gibson,  which  is 
equally  binding  upon  her  as  it  was  upon  him.  Tbe  covenant  would 
be  binding  upon  her,  to  tbe  extent  of  assets  descended  from  her 
father,  even  if  the  title  of  the  complainant  was  successfully  assailed 
by  a  third  person. 

2.  The  covenant  in  the  deed  is  her  own  covenant,  and  a  court  of 
equity  will  interpose  to  prevent  a  breach  of  covenant,  where  irre- 
parable damage  would  follow  such  breach,  as  would  be  ibe  case 
here,  since  it  is  alleged  that  the  defendant  Ann  Minor,  and  all  tbe 
other  heirs  of  Samuel  Gibson,  are  insolvent. 

3.  She  is  barred  by  the  statute  of  limitations,  twenty  years  hav- 
ing elapsed  from  tbe  death  of  her  husband  before  tbe  time  of  tbe 
application  for  dower.  An  action  for  dower  is  a  possessory  action, 
and  is  within  the  statute  on  that  subject,  there  being  no  exception 
as  to  possessory  actions. 

In  regard  to  the  creditors  of  Ann  Minor,  it  js  sufficient  to  re- 
mark, that  even  if  she  had  herself  a  right  of  dower,  yet  while  it 
remains  unascertained,  and  until  there  has  been  an  actual  admeas- 
urement, by  metes  and  bounds,  it  is  a  mere  potential  interest, 
amounting  to  nothing  more  tlian  a  ehoie  in  action^  which  cannot  be 
the  subject  of  seizure  and  sale  under  an  execution  at  la^. 

Let  a  decree  be  prepared  granting  a  perpetual  injunction  against 
tbe  claims  set  up  at  law  by  the  defendants. 
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It  a  geoenl  rale,  a  aait  for  the  recorery  of  a  legacy,  thoold  be  brought  against  the  ezee- 
■cor,  in  the  jnriadictioa  haviag  cogaoaace  of  the  will ;  yet,  when  the  fuod,oat  of  vhich 
the  legacy  is  payable,  is  traced  to  the  possession  of  the  heir  of  the  testator,  in  a  differ- 
ent jurisdiction  from  that  baring  cognizance  of  the  will,  the  suit  may  be  maintained 
them. 
Where  a  will,  made  ia  another  Sute,  i»  probated  tbefe,  Had  the  testator  has  property  %bl 
this  State,  and  a  copy  of  the  probated  will  is  admitted  to  probate  in  this  State,  accord- 
ing to  the  statute  (How.  &  Hutch.  338) ;  in  a  suit  for  a  legacy  under  the  will,  brought 
in  the  eoorto  of  this  State,  a  certified  copy  of  the  probated  copy  of  the  will,  from  the 
Probate  Court  in  this  State,  will  be  admissible  evidence. 
Where  a  legacy  was  given,  payable  out  of  a  fund  in  Louisiana,  and  the  testator  had 
property  in  this  State,  which  the  legatee  attempted  to  subject  to  the  payment  of  his 
iegacy ;  JuUi,  that  the  pcoperty  in  this  State  could  not  be  lesorted  to  until  the  fund  in 
Louisiana  was  shown  to  he  insufficient. 
Where  the  tesutor  directed  ceruin  lots  of  ground  to  be  sold  by  his  executor,  if,  m  the 
opinion  of  the  executor,  it  skoald  be  advisable,  to  accomplish  the  purposes  of  the  will ; 
Keldt  that  this  was  a  discretionary  power  conferred  upon  the  executor  personally,  and 
couli  not  be  exercised  by  the  administrator,  cum  testamento  annexo. 
Where  the  testator,  in  his  will,  gave  the  executor  a  discretion  to  sell  a  portion  of  bis 
realty,  bat  did  not  direct  an  absolute  sale ;  held^  that  the  realty  was  not  thcrelnr  con- 
verted into  personalty ;  and  that  a  pecuniary  legacy  was  not  chargeable  thereon,  unleaa 
eo  expressly  provided  by  the  testator. 
Where,  by  the  law  of  Louisiana,  a  person  who  has  married  a  second  wife,  and  who  hea 
children  by  his  former  wife,  is  interdicted  from  leaving  his  widow  more  than  one  fifth 
of  his  estate,  and  that  only  as  an  usufruct ;  yet  makes  a  will,  leaving  to  his  wife  a 
large  sam  of  money  absolutely,  the  legacy  is  invalid,  and  the  bequest  void. 
Where,  by  the  kw  of  Louisiana,  it  is  provided,  that  if  a  disposal  of  property  by  will, 
exceed  the  quarUum^  of  yrhich  a  person  may  legally  dispose,  the  bequest  shall  not  be 
Toid,  but  shall  be  reduced  to  the  amount  which  he  may  rightfully  dispose ;  and  the 
mine  law  also  provided,  that  the  husband  of  a  second  wife,  and  who  had  children  by  a 
former,  could  only  bequeath  to  his  second  wife,  by  will,  the  extent  of  the  vMufruct  of 
one  fifth  of  his  estate ;  it  was  heldt  that  the  hequest  by  the  husband  of  a  second  wife, 
who  was  domiciled  in  Louisiana,  of  an  absolute  sum  of  money  to  her,  was  void,  and 
OMild  not  be  reduced,  under  the  piovtaioQ  of  the  law. 

The  facts  of  this  case  sufficiently  appear  in  the  opinioa  of  the 
Cbaocellor. 

Chancellor.  This  suit  is  brought  to  recover  a  pecuniary 
legacy,  claimed  under  the  last  will  and  testament  of  David  Alexan- 
der^  deceased^  wh0|  at  the  time  of  his  death,  was  domiciled  in  the 
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State  of  Louisiana,  but  was  temporarily  in  the  State  of  Kentucky 
on  a  travel,  where  be  made  his  will,  appointing  WiHia4n  Alexander 
bis  executor  ;  to  whom  he  gave  power  and  instructions,  to  sell  his 
entire  estate  in  the  State  of  Louisiana,  which  be  held  in  joiot 
ownership  with  his  wife,  and  his  brodier  Thomas  Alexander ;  and 
directed  that  five  thousand  dollars  shoujd  be  given  to  hb  wife,  out 
of  the  proceeds  of  that  sale.  The  will  directs,  that  the  property 
owned  by  the  testator  in  tliis  State  (consisting  of  town  lots  in  the 
city  of  Natchez),  should  be  sold  at  the  discretion  of  the  execu- 
tor. This  will  was  probated  b  the  State  of  Kentucky,  in  the 
county  where  the  testator  died,  and  certified  to  the  county  of 
Adams  in  this  State,  where  letters  of  administration,  with  the 
will  annexed,  were  granted  to  the  defendant,  M^Alister ;  the  will 
was  also  certified  to  the  Probate  Court  of  the  parish  of  Concordia 
in  the  State  of  Louisiana,  where  it  was  admitted  to  record,  and  or- 
dered to  be  executed,  by  Thomas  Alexander,  as  dative  testamentary 
executor ;  the  Court  having  decided  that  the  executor  named  in  the 
will,  being  a  citizen  of  another  State,  could  not,  under  the  laws  of 
Louisiana,  be  allowed  to  act  there.  It  appears,  that  the  testator 
left  at  the  time  of  his  death,  his  wife,  who  since  intermarried  widi 
the  complainant,  Montgomery,  and  one  child  by  a  former  marriage, 
who  has  since  intermarried  with  the  defendant  Milliken.  The  bill 
charges,  that  there  has  been  a  sale  in  some  form  of  the  estate  in 
Louisiana,  and  that  a  part  of  the  proceeds  have  been  received  by 
Milliken,  and  the  remainder  secured  to  the  separate  use  of  bis 
wife,  by  means  of  a  deed  of  trust  from  said  Thomas  Alexander 
to  John  P.  Walworth.  That  the  town  lots  in  this  State  have 
been  sold  by  the  defendant,  M'Alister,  and  that  the  proceeds 
thereof  yet  remain  in  bis  hands.  That  Thomas  Alexander  has 
refused  to  pay  to  the  complainants  the  legacy  given  under  the  will, 
and  prays  that  M'Alister  may  be  decreed  to  pay  whatever  remains 
in  his  hands,  and  that  the  remainder  may  be  decreed  to  be  pai<f  by 
Milliken  and  wife,  through  the  trustee,  John  P.  Walworth.  The 
first  question  that  presents  itself,  is,  whether  this  Court  lias  jurisdic- 
tion of  the  case.  It  was  urged,  that  a  suit  for  the  legacy  under  tbe 
will  could  only  be  maintained,  against  the  executor  in  the  State  of 
Louisiana,  who  had  charge  of  the  fund  out  of  which  the  legacy  is 
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payable.  Ahbotigh,  as  a  general  rde,  a  suit  for  the  recovery  of  a 
legacy  shourd  be  brought  against  the  executor,  in  the  jurisdiction 
having  cognizance  of  th^  will,  yet,  where,  as  in  this  case,  the 
fund  out  of  which  the  legacy  is  payable,  is  traced  to  the  possession 
of  the  defendant,  Mrs  Milliken,  who  is  a  citizen  of  this  State,  and 
who  claiins/the  fund  in  question  as  the  sole  heir  of  the  testator,  I 
caa  see  no  defect  in  the  frame  of  the  suit  in  this  particular.  Milliken 
aad  wife  having  come  into  the  possession  of  the  particular  fund 
upon  which  the  legacy  is  charged,  they  must  be  regarded  as  having 
taken  it  subject  to  the  tnist  with  which  it  was  clothed  in  the  hands 
of  the  executor  from  whom  they  received  it.  The  counsel  for  the 
defendant  made  (he  following  point  upon  the  merits. 

1.  That  there  is  no  legal  proof  of  the  existence  and  execution 
of  the  will  under  which  the  complainants  claim.  •* 

2.  That  if  the  will  were  proven,  the  assets  in  the  hands  of  the 
defendant,  M'Alister,  cannot  be  subjected  to  the  payment  of  the 
legacy  therein  given. 

3.  That  the  legacy  to  the  complainant,  Mary  Ann,  who  was  the 
wife  of  the  testator,  is  given  absolutely,  and  not  merely  in  tuufructy 
and  is  therefore  void  under  the  laws  of  Louisiana. 

1.  It  appears  that  the  will  in  this  case,  although  made  and  pro- 
bated in  Kentucky,  was  adhiitted  to  record  and  ordered  to  be 
executed  in  the  State  of  Louisiana,  upon  the  exhibition  of  a  copy  of 
the  will,  and  probate  thereof  in  the  court  in  Kentucky.  The  laws 
of  Louisiana  provide,  that  a  will  made  in  any  other  State  shall 
take  effect  in  Louisiana,  if  it  is  clothed  with  all  the  formalities 
prescribed  for  the  validity  of  a  will  in  the  place  where  it  was 
made.     Civil  Code,  Art.  1589. 

It  is  also  provided,  that  such  will,  where  it  appears  to  have  been 
probated  before  the  proper  jurisdiction  where  it  was  made,  may  be 
executed  in  Louisiana,  without  any  other  form  than  that  of  having 
it  recorded.     Civil  Code,  Art.  1681,  1682. 

The  will  having  been  recognized  and  acted  on  in  the  proper 
court  in  Louisiana,  this  Court  cannot  question  the  validity  of  its 
execution  and  probate,  so  far  as  it  affects  property  within  that  State. 
The  evidence  offered  Fn  this  case,  to  establish  the  existence  of  the 
wiJt^  consists  b  a  certified  copy  from  the  records  of  the  Probate 
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Court  of  the  county  of  Adams,  showing,  that  a  certified  copy  of 
the  will  from  the  court  io  Kentucky,  had  been  admitted  to  record 
in  this  State.  It  is  said  that  tliis  evidence  is  inadmissible,  because 
it  is  a  mere  copy  from  a  copy.  The  statute  provides,  that  an 
authenticated  copy  of  a  will  made  in  another  State,  may  be  admit* 
ted  to  record  in  this  State.  How.  and  Hutch.  388,  sec.  13.  It 
is  also  provided,  that  certified  copies  of  all  instruments,  which  are 
permitted  or  required  to  be  recorded,  shall  be  received  in  evidence 
in  any  court  of  law  or  equity  in  this  State.  (How.  and  Hutch* 
610,  sec.  34.)  These  provisions,  I  think,  remove  the  objectioo 
referred  to. 

2.  Upon  the  second  point,  I  think  it  clear,  that  the  proceeds 
of  the  tow|i  lots  in  this  State  cannot  be  pursued  in  die  hands  of 
the*  defendant,  M'Alister.      First,   because   the  will   direcu  the 
legacy  to  be^  paid  out  of  the  proceeds  of  the  sale  of  the  estate  io 
Louisiana  ;  the  legacy  is,  therefore,  properly  chargeable  upon  that 
fund,  and  a  resort  cannot  be  had  to  the  general  assets  of  the  testa- 
tor, until  that  fund  is  shown  to  be  insufficient.     {PaUon  v.  WiU 
liaiMy  3  Munf.   R.  59 ;    JUayrarU  v.  DaviSy  I  Desaus.  202.) 
Secondly,  because  I  am  satisfied,  that  the  sale  made  by  M'Alister 
was  illegal  and  void.     The  power  of  selling  those  lots   is  made 
discretionary  with  the  executor  named  in  the  will,  and  did  not  attach 
in  favor  of  the  administrator  with  the  will  annexed.     It  was  the 
discretion  of  the  executor  named  in  the  will,  to  which  the  testator 
confided  for  determining  whether  the  estate  in  Mississippi  should  be 
sold  or  not,  and  not  the  discretion  of  one  who  might  be  appoioted 
administrator  with  the  will  annexed.     Hence,  we  find   it  has  been 
decided,  that  where  an  executor  is  vested,  by  the  will,  with  power 
to  sell  lands  belonging  to  the  estate  of  his  testator,  this  power  can- 
not  be   exercised    by   an   administrator   with   the   will    annexed. 
(Broum  v.  Hobson^  3  Marsh.  Rep.  380.)     The  will  not  direct- 
ing an  absolute  sale  of  the  lots,  they  are  not  to  be  regarded  as  coo-^ 
yerted  into  personalty,  but  as  having  descended  to  the  heir-at-law  ; 
and  no  rule  is  better  established,  than  that  a  pecuniary  legacy  is  never 
chargeable  upon  real  estate  in  the  hands  of  the  heir,  unless  such 
intention  is  clearly  expressed  by  the  testator. 

3.  The  next  question  is,  whether  the  legacy,  in  the  form  in  whida 
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it  is  given,  is  saoctiooed  by  the  laws  of  tbe  State  where  the  tes- 
tator waa  domiciled  at  the  time  of  bis  death.  This  must  deter- 
mine tbe  right  of  the  complaiDants,  ag  against  Millikea  and  wife.  It 
appears,  that  the  legatee  ivas  the  second  wife  of  the  testator,  and 
that  be  bad  one  child  by  his  former  marriage.  By  the  laws  of 
Louisiana,  a  man  who  contracts  a  second  marriage,  having  children 
by  a  former  one,  cannot  give  to  his  wife  exceeding  one  6ftb  of  his 
estate,  and  that  only  as  an  usufruct  Civil  Code,  Art«  1754  ;  7 
Louisiana  Rep,  N.  8.  665. 

The  Civil  Code  provides,  that  a  disposal  of  property  by  will, 
exceeding  the  quantum  of  which  a  person  may  legally  dispose, 
to  the  prejudice  of  forced  heirs,  shall  not  be  void,  but  shall  be 
reduced  to  the  amount  of  which  he  may  rightfully  deprive  such 
forced  heirs.  ^Art.  1489.)  This  reduction  is  made  by  deducting 
the  debts  of  the  testator  from  the  value  of  his  property  at  the  time 
of  his  death,  and  calculating  what  is  called  the  ^^disposable  quari' 
<iim,"  or  tlie  remainder.  Civil  Code,  Art.  1492.  But  these 
provisions  seem  to  me  to  have  no  application  whatever  to  a  case 
like  the  one  before  me.  The  very  mode  pointed  out  for  making 
tbe  reduction,  shows  that  a  case  like  this  was  not  within  the  con- 
templation of  the  lawgiver.  The  objection  here  is,  that  the  will 
gives  to  the  legatee  a  greater  estate  or  property  in  the  legacy  itself, 
than  is  authorized  by  the  laws  of  the  testator's  domicil.  If  I  correctly 
understand  those  laws,  the  only  interest  which  a  husband  in  such 
case  can  give  tbe  wife  is  an  usufruct  in  a  portion  of  his  property, 
not  to  exceed  one  fifth.  The  legacy  given  in  this  case,  is  one  of 
absolute  property  in  the  thing  given  ;  can  the  Court  undertake  to 
change  the  nature  of  the  legacy,  by  reducing  it  from  one  of  absolute 
property,  to  one  of  a  mere  usufruct  9  or  must  the  legacy  fail  alto- 
gether as  an  invalid  disposition  ?  The  law  has  furnished  no  mode 
for  reducing  an  absolute  gift  of  property  or  money  into  a  mere  usu" 
fi-uct  in  that  property  or  money.  Nor  has  the  Court  any  power  to 
change  the  language  of  the  bequest,  so  as  to  make  it  conform  to 
the  laws.  This  would  be  to  make  a  new  will  for  the  testator.  I 
am  reluctantly  forced  to  the  conclusion,  that  the  legacy  is  invalid, 
being  interdicted  by  the  laws  of  Louisiana. '  Nothing  can  be 
clearer  upon  principle,  than  that  a  provision  in  a  will,  which  contra- 
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▼enes  the  provisioos  of  a  positiire  law,  to  which  the  testator  was 
subject,  cannot  be  enforced,  either  in  the  country  where  it  was 
made,  or  elsewhere. 

1  have  felt  great  difficulty  in  coming  to  a  satisfactory  cooclusioa 
as  to  the  law  of  this  case  ;  arising  from  want  of  acquaintance  with 
the  peculiar  system  of  jurisprudence  of  the  State  of  Louisiana, 
upon  which  a  correct  solution  of  the  different  questions  so  essen- 
tially  depends. 

I  shall  be  gratified  to  see  it  submitted  to  the  judgment  of  die 
Supreme  Court. 

Let  the  complainants'  bill  be  dismissed  at  their  costs. 
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S.  contracted  with  P.,  and  others,  to  do  a  piece  of  work,  for  a  certain  agreed  price,  and 
receive  his  pay  in  the  notes  of  a  particular  bank,  or  their  equivalent,  the  price  agreed 
to  be  paid  being  but  a  fair  compensation  for  the  labor  to  be  done ;  before  the  work  was 
completed,  the  notes  of  the  bank  agreed  upon  depreciated,  to  be  worth  but  one  tenth 
of  their  value  at  the  time  of  the  contract ;  S.  filed  his  bill  to  enforce  the  payment  in 
good  money,  of  the  debt  due  him,  which  P.  and  others  resisted,  and  claimed  the  right 
to  pay  in  the  notes  agreed  on }  held^  that  the  great  depreciation  of  the  notes  was  a  cir- 
cumstance not  looked  to,  or  provided  for,  by  either  party  ;  that  it  would  be  inequitable 
to  force  S.  to  receive  them,  and  that  he  was  entitled  to  recover  a  fair  price  for  the  work 
done,  in  current  money. 

The  bill  in  this  case  states,  that  in  Februaiy,  1836,  Hiram  G. 
Runnek,  Malachi  B.  Hamer,  Edmond  Pursell,  Israel  W.  Pickens, 
Joseph  C.  Pickens,  and  Jacob  Collins,  and  their  successors,  were 
incorporated,  by  the  legislature,  proprietors  of  the  town  of  Mont- 
gomery, in  Holmes  county,  and  authorized  by  the  act  to  make  a 
turnpike  across  Big  Black  Swamp,  near  said  town  ;  and  before  any 
steps  were  taken  to  construct  the  turnpike,  CoUins's  interest  was 
sold,  under  execution,  to  James  C.  Bole  ;  and  Israel  W.  Pickens 
sold  his  interest  to  W.  Kirkwood,  and  Pursell  sold  his  interest  to 
Joseph  C.  Pickens  ;  which  facts  are  stated  in  the  bill  from  informa- 
tion. It  is  also  stated,  that  the  company  was  seised  and  possessed 
of  one  eighth  of  land,  or  thereabouts,  including  said  town  and  a  ferry 
across  Big  Black ;  also  pieces  of  land  lying  on  the  south  side  of 
said  river,  between  the  ferry  and  the  highlands,  over  which  the 
turnpike  road  runs ;  that  said  Runnels,  Bole,  Hamer,  Joseph  C. 
Pickens,  and  Kirkwood,  then  proprietors,  on  the  19th  of  August, 
1838,  entered  into  a  contract  with  Thomas  B.  Ives,  to  construct 
said  road  across  the  swamp  ;  that  said  Ives  was  to  receive  $15,000 
for  constructing  said  road,  payable  in  the  paper  of  the  Mississippi 
and  Alabama  Railroad  Company,  or  the  Grenada  Bank,  or  their 
equivalent ;  that  at  the  time  said  contract  was  entered  into,  these 
banks,  and  especially  the  first,  constituted  the  principal  circulating 
medium  of  that  part  of  the  State ;  that  it  was  received  in  payment 
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of  executions  and  debts  generally,  since  which  tlie  paper  of  the  said 
banks  bad  become  greatly  depreciated  ;  that  the  Grenada  Bank  was 
worthless,  and  the  other  was  worth  from  ten  to  twenty  cents  in  the 
dollar  only.  The  bill  charges  that  the  intention  of  the  parties,  at 
the  time  of  said  contract,  was  to  guard  against  paying  said  sum  of 
$15,000  in  money  which  was  not  current  in  that  section  of  the 
State,  and  that  the  constructing  said  road  was  worth  $15,000  in 
current  money  in  that  section,  and  that  the  paper  of  said  banks  tiien 
furnished  the  currency,  at  the  time  and  place  when  ^nd  where  the 
contract  was  made ;  and  submits  whether  it  would  be  just  and  right 
to  compel  him  to  receive  the  paper  of  said  banks,  now  so  much 
depreciated,  in  payment  for  his  labor.  The  bill  charges,  that  it  was 
the  intention  of  the  parties  that  the  money  should  be  paid  in  current 
money  of  the  country,  and  that  the  paper  of  those  banks  is  not  cur- 
rent. 

It  charges  that  said  paper,  at  the  time,  was  only  about  ten  per 
cent,  below  specie,  and  that  the  contract  was  entered  into  to  avoid 
a  specie  payment,  or  a  payment  in  funds  which  were  not  in  common 
circulation  ;  that  it  was  not  the  intention  of  the  parties  or  agreement, 
that  the  $15,000,  or  any  part  of  it,  should  be  paid  in  money  that 
was  greaily  under  par,  but  in  current  money  ;  that  by  said  contract, 
Runnels,  Bole,  and  Haraer,  being  each  the  owner  of  one  sixth  in- 
terests, were  to  pay  $2500  each  ;  and  Pickens  and  Kirkwood, 
being  the  owners  of  the  half  interest  were  to  pay  $7500  ;  Run- 
nels paid  his  portion  to  Ives,  being  $2500  ;  and  Bole  paid  a  part 
of  his  amount  to  Ives  —  what  amount  complainant  did  not  know, 
and  called  for  a  statement ;  that  Hamer  refused  to  sign  said  articles, 
or  pay  anything  for  making  the  road  ;  but  the  complainant  iDststs 
that  Hamer  is  liable  and  bound  by  the  contract  of  the  others,  and 
that  his  interest  in  the  property  is  liable  for  his  proportion,  inasmucli 
as  he  is  entitled  to  a  part  of  the  profits. 

The  bill  charges,  that  shortly  after  making  said  cootract,  Ives 
commenced  said  road,  and  was  prosecuting  it  to  completion  ;  that 
on  the  2d  of  July,  1839,  he  transferred,  for  value,  all  his  imerest 
in  said  contract  to  complainant ;  a  copy  of  which  transfer  is  fibd  as 
an  exhibit  to  the  bill. 

The  bill  states,  that  the  work  was  so  far  completed  before  ami 
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tnDsfer,  that  in  April,  1839,  the  defendants,  Bole  and  Pickens, 
applied,  under  the  provisions  of  the  charter,  to  the  Police  Court  of 
Madison  county,  to  affix  the  rate  of  toll  on  said  road,  representing 
it  to  be  in  good  travelling  condition  ;  which  was  done,  and  copies 
of  the  application,  and  action  of  the  Court  in  fixing  the  rate  of  toll, 
were  exhibited  ;  and  that  said  defendants  have  ever  since  been  re- 
ceiving toll  upon  said  road.  Complainant  charges,  that  after  said 
transfer,  he  expended  $2000  or  $3000  in  completing  said  road, 
according  to  said  contract ;  and  that,  after  completing  the  same  in 
every  particular,  be  applied  to  said  Pickens,  who  represented  him- 
self as  the  agent  for  said  xompany,  for  payment,  agreeably  to  the 
provisions  of  the  contract,  which  he  refused. 

The  bill  charges,  thai  Bole  is  insolvent ;  that  his  interest  in  said 
road  has  been  sold  under  executions,  and  bid  in  by  his  brother-in- 
law,  for  Wm.  Pickens,  who  is  his  father-in-law,  with  a  full  knowledge 
of  his  lien  upon  said  property.  The  bill  also  charges,  that  said  Jos. 
C.  Pickens  is  insolvent,  and  that  his  interest  has  been  sold  by  exe- 
cution, atid  purchased  by  the  defendant,  Wm.  Kirkwood,  for  $68, 
with  full  knowledge,  &c.  ;  and  that  Kirkwood  and  Pickens  were 
partners  in  the  whole  err  a  part  of  their  stock,  at  the  time  of  said  sale. 

The  bill  charges,  that  Runnels,  Bole,  Hamer,  Kirkwood,  and 
Pickens,  were  an  incorporated  company,  proprietors  of  Montgom- 
ery ferry  and  the  eighth  of  land,  including  the  town  of  Montgomery 
and  the  ferry  ;  and  proprietors  of  said  turnpike,  and  the  land  through 
which  it  was  made  ;  and  that  said  incorporated  property  is  liable  for 
the  debts  of  said  company,  in  preference  to  the  individual  debts  of 
aoy  of  said  company. 

The  bill  also  charges,  that  they  acted  in  their  corporate  capacity 
in  making  said  contract  with  said  Ives,  for  the  construction  of  said 
road. 

The  bill  also  charges,  that  the  execution  sale  of  the  interests  of 
Bole  and  Pickens  embarrasses  the  title  to  the  corporate  effects  of 
said  company  ;  and  prays  that  said  sale  may  be  cancelled,  so  as  to 
enable  him  to  make  the  corporate  effects  of  said  company  liable  for 
tbe  balance  of  bis  debt  for  constructing  said  road.  But  if  the  Court 
should  be  of  opinion  that  they  did  not  act  in  their  corporate  capa- 
city, he  charges,  in  that  case,  that  they  are  jomt-partners  in  said 
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tracts  of  land  and  property  ;  and  that,  as  such,  said  contract  was  en- 
tered into ;  and  that  all  of  said  property  is  liable  to  bis  debt,  and  in 
preference  to  tbe  individual  debt  of  every  member  of  tbe  part- 
nership ;  and  that  said  execution  sales  only  conveyed  the  property 
subject  to  bis  debt. 

The  bill  also  charges,  that  the  pro6ts  arising  from  said  ferry  and 
turnpike,  and  all  the  property  belonging  to  said  corporation,  is  a 
fund,  which  should  be  appropriated  to  the  payment  of  his  debt ; 
and  the  purchasers,  at  tbe  execution  sales,  of  interest  of  Bole 
and  Pickens,  whether  the  defendants  acted  as  a  corporation  or.  a 
partnership  association,  are  not  entitled  to  tbe  profits  arising  from 
said  turnpike  or  ferry,  -until  his  debt  is  satisfied  ;  and  if  it  goes  into 
the  hands  of  Bole  and  Pickens,  they  are  totally  insolvent,  and  leaves 
him  without  any  remedy  at  law. 

The  bill  further  states,  that  when  complainant  applied  to  Pickens 
for  payment  of  the  balance  due  upon  the  contract,  he  refused  to  pay, 
upon  the  ground,  that  the  road  was  not  completed  according  to  con- 
tract, although  they  had  been  receiving  toll  since  1839.  The  bill 
alleges,  that  complainant  and  defendants  then  agreed,  according  to 
the  provisions  of  the  contract,  to  refer  all  matters  in  dispute  to  Bur- 
well  Scott,  and  Wm.  L.  Wilson,  arbitrators  ;  that  said  arbitrators 
met  and  decided  all  matters  in  dispute  in  favor  of  complainant,  which 
be  relies  upon  as  conclusive  between  them.  He  also  charges,  that 
said  road  was  completed,  according  to  contract,  in  every  particular. 

He  prays  that  Hamer,  Collins,  Ives,  Runnels,  Bole,  J.  C  Pic- 
kens, Kirkwood,  and  Wm.  Pickens,  Sen.,  be  made  defendants,  and 
compelled  to  answer ;  that  the  profits  arising  from  said  road  and 
ferry  may  be  applied  to  his  debt ;  that  an  account  be  taken  ;  that  a 
receiver  be  appointed,  to  take  possession  of  said  road  and  ferry,  and 
receive  the  profits  arising  therefrom,  report  the  same  to  tbe  Court, 
and  tliat  the  same  be  applied  to  tbe  payment  of  bis  debt ;  and  that 
a  sale  may  be  decreed  of  such  portions  of  said  property  as  will  be 
just,  for  the  payment  of  the  balance  of  his  debt  ;  and  that  an  in- 
junction be  granted  against  defendants  ;  that  said  execution  sates  be 
cancelled,  and  the  defendants  account  for  the  profits  heretofore 
received  by  them  on  Hamer^s  interest,  and  that  tbe  same  be  ap- 
plied to  the  payment  of  bis  debt ;  and  that  said  Kirkwood  and  Wm. 
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Pickens  di8c<Hrer  and  account  for  the  pro6ts  received  by  them  on 
tlie  interest  of  Bole  and  J.  C.  Pickens,  and  for  general  relief,  &c. 

To  this  bill  a  general  demurrer  was  filed,  and  the  cause  submitted 
thereupon. 

The  counsellor  complainant  filed  no  brief. 

Fkeh  and  Broton,  for  the  defendants. 

In  cases  of  mistake,  if  the  mistake  is  clearly  made  out  by 
jNTOofs  entirely  satisfactory,  equity  will  reform  the  contract  so  as  to 
ipalce  it  conformable  to  the  precise  intent  of  the  parties.  Story's 
£q.  vol.  1,  164.  See  also  Crillispe  v.  Moon,  2  John.  Ch.  Rep. 
586 ;  Lyman  v.  United  States  Insurance  Company^  ib.  630.  The 
above  principle  is  fully  recognized  and  admitted.  But  it  is  insisted, 
that  there  is  no  allegation  in  the  bill  to  which  the  principle  can  ap-  ^^ 

ply.  No  mistake  or  fraud  is  alleged  in  drafting  the  contract :  there^  ^w^ 
IS  no  allegation  that  any  part  of  the  contract  was  omitted  to  be  in- 
serted in  the  articles  of  agreement ;  but,  on  the  contrary,  complain- 
ant attempts  to  give  a  reason  why  the  clause  for  payment  in  Brand6n 
and  Grenada  money,  was  inserted.  So  it  is  evident,  from  his  own 
statements,  that  the  parties  all  understood  in  what  the  payment  was 
'  to  1)8  made,  and  that  they  acted  with  deliberation  and  caution.  It 
will  be  seen,  from  the  cases  in  John.  Ch.  Rep.  above  cited,  that 
the  bills  allege  the  mistake,  and  there  is  a  foundation  for  the  Court 
to  proceed  upon.  The  evidence  must  be  confined  to  the  points  in 
issue  in  the  cause,  and  can  only  be  used  in  support  of  some  state- 
ment in  the  pleadings.     1  Smith's  Ch.  Prac.  346. 

Complainant  has  an  ample  remedy  at  law. 

He  insists,  1st.  That  tlie  contract  was  made  by  the  defendants, 
in  their  corporate  capacity.     If  that  be  true,  be  has  his  suit  at  law. 

2d.  He  insists,  that  if  the  contract  was  not  made  in  their  corpo- 
rate capacity,  it  was  made  by  them  as  partners.  If  that  be  true, 
his  remedy  is  ample  at  law,  and  he  can  sue  them  jointly  at  law. 

He  does  not  state  any  suflicient  cause  why  he  resorts  to  this 
Court ;  such  as  insolvency,  and  that  he  has  cause  to  believe  that 
the  fund  will  be  wasted.  If  it  was  a  partnership  business,  each 
partner  is  liable  for  the  entire  amount  of  the  debt. 

TOL.  I.  62 
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Chancellor.  (After  reciting  the  facts  of  the  bill.)  The 
question  is,  shall  this  contract  be  carried  into  effect,  according  to  its 
literal  terms,  or  shall  it  be  enforced  by  thb  Court,  according  to 
what  is  alleged  by  the  bill  to  have  been  its  true  intent  and  parpose  ? 

It  was  said,  upon  the  argument  of  the  deoEiunrer  b  this  case,  that 
no  precedent  could  be  found,  countenancing  such  a  case  as  that 
made  by  the  complainant's  bill :  this  may  be  true,  and  yet  it  would 
be  very  far  from  proving  that  the  case  was  therefore  without  the 
pale  of  remedial  justice.  Precedents  are  neither  the  exclusive,  nor 
yet,  perhaps,  at  all  times,  the  safest  guides  in  the  path  of  justice. 
Their  authority  is  always  readily  acknowledged  in  like  cases,  where 
they  furnish  a  sound  exposition  of  the  law  upon  the  particular  ques- 
tions adjudged.  Causes  are,  however,  daily  arising,  for  which  pre- 
cedents  furnish  no  rule,  except  so  far  as  reasonbg  from  doubtful 
analogies  may  go.  In  such  cases,  a  recurrence  must  be  had  to  the 
elementary  principles  of  legal  science.  Let  us  see,  then,  whether 
the  features  of  this  case  do  not  place  it  within  the  applicauon  of 
well-established  principles  of  equity  jurisprudence.  It  appears, 
from  the  allegations  of  the  bill,  that  a  state  of  things  has  arisen  in 
connection  with  the  contract  of  the  parties,  which  no  ordinary  sa- 
gacity could  have  foreseen,  and  which  renders  it  inequitable  that  the 
parties  should  be  held,  literally,  to  the  terms  of  that  contract.  The 
rapid  and  ruinous  depreciation  of  the  paper  of  the  bank,  in  the  cur- 
rency of  which  the  contract  was  to  be  discharged,  was  an  event  ev 
idently  not  contemplated  by  either  of  the  parties,  at  the  time,  and 
therefore  was  not  provided  for  by  their  agreement  Could  the  com* 
plainant  have  foreseen,  at  the  date  of  his  contract,  that  the  currency 
which  he  had  stipulated  to  receive  in  pay  for  his  work,  would  de- 
preciate to  one  tenth  of  its  then  value,  by  the  time  the  work  was 
completed,  it  is  impossible  to  resist  the  conclusion,  that  such  a  coo- 
tmgency  would  have  been  provided  against  by  the  terms  of  the 
agreement.  It  is  distinctly  alleged,  that  the  sum  agreed  to  be  paid, 
was  but  a  fair  compensation,  in  current  money,  for  the  work  agreed 
to  be  done.  It  would  seem,  then,  that  to  enforce  this  contract, 
literally,  would  be  subversive,  as  well  of  the  obvious  intention  of  the 
parties,  as  of  the  plainest  principles  of  justice.  To  relieve  against 
contracts  or  agreements,  on  the  ground  of  inequality,  or  imposed 
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burden  or  hardship  on  one  party,  is  laid  down  by  a  learned  elemen- 
tary writer  as  a  distinct  head  of  equity.   (2  Pow.  on  Con.  145,  146.) 

It  is  said,  in  every  well-constituted  government,  there  is  some- 
where lodged  the  power  of  supplying  that  which  is  defective,  and 
controlling  that  which  is  unintentionally  harsh,  in  the  application  of 
any  general  rule  to  a  particular  case.     (1  Foub.  Eq.  5,  note.) 

Courts  of  common  law  act  upon  contracts  according  to  their 
terms>  however  oppressive  or  unequal  may  be  the  consequences. 
But  courts  of  equity  act  upon  more  liberal  and  enlarged  principles 
of  justice*  Where,  from  any  defect  of  the  common  law,  want  of 
foresight  of  the  parties,  or  other  mistake  or  accident,  there  would  be 
a  failure  of  justice,  a  court  of  equity  extends  its  remedial  aid.  And 
so,  too,  a  court  of  equity  will  refuse  to  enforce  an  obligation,  the 
object  of  which  has  failed  by  an  event  not  expected  or  looked  to 
by  either  party  ;  holding  that  it  would  be  imjust  and  inequitable  to 
do  so.  (Kaimes'a  Prin^  of  Eq.  80,  81,  94.)  In  such  cases,  courts 
of  equity  judge  according  to  the  presumed  or  implied  intention  of 
parties,  and  direct  that  to  be  done^  which  it  is  probable  the  parties 
themselves  would  have  directed,  had  they  foreseen  the  cause  or 
reason  for  so  doing.  (ELaimes's  Prln.  of  Eq.  40.)  As  in  the  case 
of  .Arewtofi  V.  Roue  (1  Vem.  460),  where' a  father  articled  his  son 
to  an  attorney,  and  gave  him  £120  as  the  apprentice-fee,  the  attorney 
having  died  within  three  weeks  afterwards,  it  was  decreed  that  100 
gpineas  of  the  sum  advanced,  should  be  paid  back  to  the  father.  I 
tbink,  then,  that  the  complainant  makes  such  a  case  by  his  bill,  as 
primd  facie  entitles  him  to.  the  relief  asked  for.  The  demurrer 
must  be  overruled,  with  leave  to  answer. 
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Davis,  ILdji'r  of  Nabwortht  Hunter,  t.  Terbt,  Executrix 
OF  William  Yerbt. 

D.  filed  his  bill  agunit  T.,  ezecatrix  of  W.  T.,  aUcging  that  the  eetate  of  W.  H.  'ins 
indebted  to  him ;  aad  that  W.  Y.,  while  administfator  of  W.  H.*s  estate,  had  raider 
ed  himftelf  liable  to  that  estate,  and  sought  to  subject  that  liability  to  the  pajmeat  of 
the  debt  of  the  estate  to  him ;  heldy  that  the  administrator,  de  boniM  non  of  W.  H.,  was 
a  necessary  party  to  the  soit,  the  estate  of  W.  H.  not  being  finaUy  nettled,  or  alleged 
to  be  insoWent. 

An  administrator,  who  sells  property  of  his  intestate,  and  takes  insufficient  security  for 
the  payment  of  the  porchase-money,  is  liable  for  the  amoont  lost  thereby,  if  he  did 
«o  from  badjailhf  not  otherwise. 

A  bill  against  an  administrator,  charging  him  with  waste  and  embezzlement  of  his  intes- 
tate*s  estate,  must  make  specific  and  definite  charges  of  the  particular  waste  sod 
embezzlement ;  general  charges  are  not  sufficient. 

Where  it  is  sought  to  chaige  an  executor  for  default  or  negligence,  the  particshr  deftnlt 
must  be  put  in  issue,  and  established  by  evidence. 

An  administrator  of  an  administrator  cannot  be  called  to  aooonnt  for  the  estate  of  the 
first's  intestate,  without  proof  that  the  estate  in  ftct  came  to  his  hands. 

Where  an  interral  of  13  years  has  elapoed,  since  an  executor  has  ceased  to  act  in  thai 
capacity,  and  an  attempt  is  made  to  bring  him  to  an  account ;  and  he  answers  that  he 
has  fully  administered,  no  decree  fixr  an  account  will  be  rendered  against  him. 

The  bill  in  this  case  stated,  that  Henry  Hunter  died  m  1822, 
leaving  a  large  estate,  real  and  personal,  considerably  embarrassed. 

That  William  Yerby  was  appointed  administrator,  and  reported 
an  inyentory  of  personal  estate,  amounting  to  $11,457*76  ;  and  re- 
turned an  account  of  sales,  of  both  real  and  personal  estate,  amooot- 
ing  to  $21 ,276*43. 

Beside  said  assets,  that  Yerby  sold  cotton  of  tbe  estate,  for 
$383*20,  and  took  in  payment  tbe  note  of  Field  P.  Hunter,  which 
was  of  no  value. 

That  he  collected  $42-75  from  Quick,  for  which  he  never 
accounted. 

That  he  sold,  as  per  accoimt  of  sales,  property  to  Joseph  Hun- 
ter, deceased,  to  the  amount  of  $371,  and  took  the  note  of  Joseph 
Hunter  and  Thomas  Dawson,  his  security,  who  was  insane,  and  the 
note  of  no  value. 

That  he  sold  William  Hunter  property  to  amount  of  $1726,  and 
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took  his  Bote  with  Thomas  Doghertj  security,  and  both  insolvent, 
of  which  only  $577  was  collected,  the  balance,  of  $1149*25,  lost. 
That  he  sold  to  John  Bell,  land  for  $1387*60,  and  took  no  se- 
curity, and  the  debt  lost.  • 

That  be  sold  Field  P.  Hunter  properly  for  $183*10,  tind  took  no 
security,  and  debt  lost. 

That  he  became  debtor  to  the  estate  oo  his  own  account, 
$1111*32. 

That  Yerby  afterwards  died  in  1824,  without  having  paid  the 
debts,  or  any  part  of  ^em. 

That  complainant  Davis  was  appointed  administrator,  de  bonis 
nan^  and  paid  the  debts,  to  the  amount  of  $18,366*38,  bebg  the 
greatest  part  due,  and  owing  by  Hunter's  estate,  and  hoped  to  have 
collected  enough  of  debts  due  the  estate,  to  have  paid  all  said  debts, 
which  he  would  have  done,  if  Yerby  had  discharged  his  duty  while 
adinbistrator. 

The  bill  charges,  that  Yerby,  though  large  amounts  of  moneys 
and  effects  came  to  his  hands,  never  paid  the  debts,  but  eloigned, 
embezzled,  and  wasted  the  effects,  and,  by  his  neglect  of  duty, 
si]£bred  to  be  lost  and  wasted,  by  pretended  sales  to  insolvent  per- 
sons, property  to  the  amount  of  $7968*22. 

It  admits  he  received,  from  Yerby's  representatives,  various 
paper  accounts,  demands,  &c.,  but,  by  the  negligence  and  improper 
conduct  of  Yerby,  never  realized  enough  to  pay  the  debts,  to  within 
the  amount  of  $2635-92,  to  pay  and  satisfy  himself  for  moneys  dis* 
barsed  by  hiin. 

That  in  bis  last  settlement  with  the  Orphans'  Court,  that  sum, 
$2635*93,  was  allowed  him  as  a  balance  due. 

That  he  cannot  reimburse  himself  that  amount  by  any  assets, 
other  than  those  for  which  Yerby,  on  account  of  his  waste  and  em* 
bexzlement,  should  be  made  liable. 

That  there  are  other  creditors  of  the  estate  not  yet  paid. 
That  Nasworthy  Hunter  became  a  purchaser,  at  said  admmistra* 
tors  sale,  of  property  to  the  amount  of  $6675,  which  sum  was  paid 
over  to  said  Davis,  complainant. 

That  Nasworthy  Hunter  paid  a  judgment,  in  which  he  was  secu- 
rity for  said  Henry  Hunter,  for  $1309-60,  with  interest  and  costs. 
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amouDtiog,  oa  the  31st  of  JaD.  1833,  to  $2311*36,  which  accoimt 
was  duly  presented  to  the  Orphans'  Court  and  allowed,  bat  not  paid 
hy  Davis  for  want  of  assets. 

That  Nasworthy  Hunter  died  in  1834,  and  compIainaDt  Davis 
is  his  administrator,  and  now  holds  said  claim  against  the  estate  of 
Heniy  Hunter. 

That,  in  1834,  complainant  was  dischai^ed  from  his  office  of 
administrator  of  Henry  Hunter's  estate,  and  Thomas  Huoto'  ap- 
pointed administrator,  who  has  received  no  assets. 

That  Elizabeth  Yerby  is  executrix  of  the  estate  of  William 
Yerby,  deceased,  and  has  never  settled  and  accounted  for  the 
wastes  and  embezzlements  of  the  said  William  Yerby,  aibresaid. 

That  complainant,  claiming  as  a  creditor  of  said  Henry  Himter's 
estate,  and  as  administrator  of  Nasworthy  Hunter's  estate,  beiif 
without  relief,  prays  an  answer,  and  that  she  may  account  with 
complainant  in  his  individual  right,  and  as  administrator  of  Naa* 
worthy  Hunter,  of  and  concerning  the  estate  of  said  Henry  Hunter, 
which  came  to  her  husband's  hands,  to  be  administwed^  and  for  aU 
the  loss  and  injury  incurred  by  the  waste  and  mismanagemeDt  of 
said  Yerby,  and)  out  of  the  sum  found  due,  decree  to  complainant, 
in  his  own  right,  and  as  administrator  of  Nasworthy  Hunter,  the 
sums  claimed* 

Mrs.  Yerby's  answer  stated,  that  her  husband  was  appointed 
administrator  October  18di,  1823,  and  removed  August  28th,  1833, 
for  failing  to  give  counter  security  required  of  him.     He  was  ad- 
ministrator only  about  ten  months  ;  she  states,  that  the  heirs  and 
distributees  were  principally  interested  in  the  proceeds  of  the  estate, 
and  that  she  believes  the  proper^,  real  and  personal,  was  sold  under 
an  order  of  the  Piiobale  Court,  at  the  instance  of  said  Naswi»tby 
Hunter,  and  the  other  heirs ;  that  the  property  was  principally  pur^ 
chased  by  the  heirs,  and  such  seciuity  taken  as  was  satisfiu:t0cy 
to  them  ;  she  denies  the  several  charges  of  loss  to  the  estate,  spec- 
ified from  taking  insufficient  security,  &c.,  and  chargea  the  loss, 
if  any,  to  the  neglect  of  the  complainant ;  denies  die  general  aUe* 
gations  of  waste,  embezzlement,  &c.,  by  which  a  loss  of  $7448-23 
was  occasioned  to  the  estate  ;  denies  that  the  estate  i»  indebted  to 
Davis,  for  debts  paid  by  ium. 
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States,  that  Da?is  was  appointed  an  administrator  de  bonis  non^ 
on  tbe  17tb  Nov.  1823,  and  that  all  the  bcHids,  deeds,  notes,  ac- 
counts, vouchers,  papers,  and  property  of  whatever  kind,  belonging 
to  the  estate  of  said  Henry  Hunter,  so  far  as  they  came  into  the 
possession  of  said  Yerby,  and  remained  unadministered,  were  deliv« 
ered  to  said  Davis. 

That  John  Bell  is  the  security  in  the  administration  bond  of 
Davis,  whom  he  now  charges  with  insolvency,  and  that  the  estate 
was  embezzled  by  Yerby's  taking  him  as  a  purchaser  of  land. 

That  Davis  rendered  no  inventory  of  the  estate  which  came  to 
Us  bands  until  May,  1825,  when  he  filed  a  statement  admitting 
assets  in  his  hands  to  the  amount  of  $28,681*57,  none  of  which 
claims  were  represented  by  him  to  be  desperate  or  doubtful,  except 
a  claim  for  4^^74*73  for  property  sold  Naswortby  Hunter,  which 
be  states  the  heirs  agreed  to  receive  back  again. 

That  on  the  36tb  of  April,  1829,  Davis  rendered  an  account, 
ID  which  he  admits  be  had  collected  $12,594*75,  and  charges  the 
estate  with  tbe  sum  of  $13,135,  and  on  the  30th  of  June,  1830, 
rendered  a  second  account,  in  which  he  admits  a  further  collection 
of  ^233*77,  and  charges  the  estate  with  the  sum  of  $309*73, 
showing  an  amount,  admitted  to  be  collected  by  him,  of  $12,828*52^ 
a  sum  exceeding,  as  defendant  believed,  the  whole  amount  of  debts^ 
due  by  the  estate,  at  the  time  Davis  was  appointed  administrator 
ie  bonis  non. 

That  it  appears  from  admissions  of  Davis,  in  his  bill,  and  from 
his  said  last  account  and  vouchers  accompanying  it,  that  he  collected 
a  large  sum  from  Naswortby  Hunter,  for  a  part  of  which  he  has 
never  accounted. 

Denies  that  Henry  Hunter's  estate  is  indebted  to  Naswortby 
Hunter  the  sum  of  $2311*36,  for  moneys  paid  by  said  Naswortby, 
on  a  judgment,  as  security  for  Henry,  or  that  there  were  not  assets 
to  pay  ;  but  avers,  that  m  a  settlement  of  accounts  between  said 
estates,  a  large  balance  was  found  due  from  said  Naswortby  to 
said  Henry,  which  balance  was  collected  by  Davis  and  never  ac- 
counted for,  as  defendant  believes,  but,  if  not  collected,  is  still  due 
and  owing  the  estate  of  Henry  Hunter. 

Avers,  that]  many  of  the  debts  said  Davis  aUeges  he  paid  for 
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Henry  Huoter's  estate,  were  contracted  «nce  the  removal  of 
Yerby  from  the  administration. 

Avers,  that  on  the  last  account  of  Davis  witk  the  Orphans' 
Court,  a  large  item  for  interest  is  aHowed  on  account  of  advances 
made  in  payment  of  debts,  which  ought  not  to  be  allowed,  because 
he  at  all  times  bad  sufficient  funds  to  pay  said  debts  ;  she  denies 
the  correctness  of  said  accounts,  and  caHs  upon  him  to  produce 
the  vouchers. 

Avers,  that  Davis  has  never  made  a  final  settlement  of  hb  ac- 
counts with^said  estate,  and  that,  when  he  does,  be  will  be  found 
largely  indebted  to  said  estate,  as  she  believes  ;  she  makes  an  ex- 
hibit of  the  record  of  the  proceedings  in  support  of  all  her  state- 
ments. 

She  admits,  that  after  the  death  of  her  husband,  she  never 
rendered  an  account  of  his  administration,  as  her  husband  was 
removed  before  he  had  fully  administered  upon  any  part  of  the 
estate  ;  but,  as  far  as  he  had  administered,  bad  rendered  an  account 
of  his  actings  and  doings,  by  returning  an  inventory  and  account  of 
sales,  and  all  the  assets,  thus  remaining  unadmintstered,  were  d^v- 
ered  to  said  Davis,  and  she  has  never  been  cited  to  render  any 
further  account. 

That  for  all  the  matters  claimed  in  this  suit,  Davis  sued  her  at 
law,  and  a  final  judgment  was  rendered  against  him  in  the  Supreme 
Court,  which  she  insists  on  as  a  bar ;  she  also  makes  her  answer  a 
demurrer,  and  asks  leave  to  rest  on  her  demurrer  at  the  hearing  of 
the  cause. 

No  proof  was  taken  by  either  party,  and  the  case  was  submitted 
for  final  decree. 

Hcndenon^  for  complainant. 

'  Winchester^  for  defendant. 

Complainant's  claim  to  call  Yerby  to  an  account  for  a  roahdiiufK 
istration  of  the  estate  of  Henry  Hunter,  in  taking  insufficient 
security  for  the  purchase-money  of  lands  and  personal  property, 
sold  under  the  order  of  the  Orphans'  Court)  is  based  solely  upon 
two  facts. 

1st.  That  Davis,  as  administrator  de  bonis  nany  has  paid  debts 
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of  the  estate  of  Henry  Hunter,  to  an  amount  of  $2635*92,  beyond 
the  assets  which  ever  came  to  bis  hands.  That  he  paid,  under  an 
expectation  that  he  could  collect,  out  of  the  notes,  &c.,  delivered 
to  him  by  the  former  administrator,  enough  to  pay  all  the  debts  ; 
but  that,  owing  to  the  maladministration  of  Yerby,  these  notes,  &c., 
turn  out  to  be  insufficient  to  indemnify  him  for  the  debts  he  paid. 
2d.  That  there  is  ako  a  debt  due  Naswortby  Hunter,  of 
$2311*36,  with  interest  from  the  31st  of  January,  1833,  from  the 
estate  of  Henry  Hunter,  which  has  not  been  paid,  because  there 
are  no  assets  to  pay,  for  the  same  reason  of  maladministration  oe 
the  part  of  Yerby. 

Suppose  these  facts  existed,  could  Davis,  as  a  creditor  of  the 
estate  of  Henry  Hunter  for  debts  paid  by  him  as  administrator 
de  bonis  non,  beyond  assets  which  came  to  his  bends,  and  for  a 
debt  due  bim  as  administrator  of  Naswortby  Hunter  from  the  estate 
of  Heniy  Hunter,  come  into  a  court  of  chancery  to  charge  Yerbj 
with  maladministration,  waste,  and  embezzlement,  in  taking  insuffi^ 
cient  security  for  property  sold  ? 

2d.  .But  it  is  denied  the  estate  of  Hunter  is  indebted  t»  Davis, 
for  debts  paid  by  him  beyond  assets  which  came  to  his  hands,  ot 
that,  in  the  settlement  of  the  accounts  between  the  estate  of  Henry 
Hunter  and  Naswortby  Hunter,  the  estate  was  indebted  to  Nas«* 
worthy  ;  but  on  the  contrary,  that  Naswortby,  on  said  settlement, 
was  indebted  to  the  estate  the  difference  between  $6675,  which 
Davis  admits  he  received  for  him,  and  $2311*36,  fbr  which  differ* 
ence  Davis  has  never  accounted. 

In  May,  1825,  Davis  admitted  claims  and  assets  in  his  hands, 
to  the  amount  of  $28,681*57,  deducting  $6674*73,  due  from  Nas* 
worthy  Hunter  for  property  which  the  heirs  agreed  to  take  back^ 
but  which  it  seems  Naswortby  Hunter  afterwards  paid  Davis. 

What  became  of  all  these  assets  ?  Davis  has  never  reported 
them  desperate  or  doubtful ;  on  the  contrary,  he  admits  in  his  bill 
be  expected  to  collect  them.  But  he  has  only  in  his  last  account 
accounted  for  $12,828*52,  and  he  only  has  charged  the  estate  with 
debts,  expenses,  and  all  other  charges,  to  the  amount  of  $16,232, 
to  which,  if  the  debt  claimed  to  be  due  Naswortby  Hunter  were 
added,  it  would  be  less  than  $19,000,  leaving  a  balance  of  more  than 
▼oi«.  I.  63 
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$10,000  in  the  hands  of  Davis,  unaccounted  for,  beyond  all  debts  doe 
from  the  estate,  up  to  the  30th  of  June,  1830,  after  an  administra- 
tion of  7  years.  No  final  account  has  as  yet  ever  been  rendered  by 
Davis,  and,  admitting  the  accounts  he  has  already  settled  to  be  cor- 
rect, which  is  disputed,  up^n  a  final  settlement,  he  must  sboiv  an 
amount  of  more  than  $10,000  in  his  bands  due  to  the  heirs  upon  bis 
own  showing,  and  upon  the  face  of  the  record,  filed  as  an  exhibit 
by  Mrs.  Yerby. 

It  is  plain,  then,  that  if  Yerby  has  been  guilty  of  makdmjoistm- 
tion,  and  could  be  held  to.  account  in  chancery  for  maladministrt- 
tion,  he  is  not  accountable  to  Davis,  but  solely  to  the  heirs  and 
distributees. 

3rd.  But  there  is  no  maladministration,  embezzlement,  default, 
or  waste,  on  the  part  of  Yerby,  in  not  paying  the  debts,  or  in  taking 
insufficient  security.  Yerby  was  removed  before  he  had  the  means 
to  pay  a  debt,  and  everything  was  delivered  into  the  bands  of 
Davis,  administrator  de  bonis  non.  The  inventory,  returned  by 
Davis,  shows  he  bad  received  all  the  assets  of  the  estate ;  all  that 
Yerby  could  be  called  upon  for,  would  be  the  amount  of  his  pur- 
chase at  the  sale  of  the  estate.  For  that  be  is  entitled,  as  an  offset 
to  his  commissions,  which  would  be  more  than  the  amount.  Tfab 
can  furnish  no  ground  to  come  into  chancery,  even  by  a  person 
having  a  right  to  call  him  to  account.  If  any  one  has  a  claim 
against  him  for  this  sum,  it  is  the  present  administrator  de  bonis  non^ 
Thomas  Hunter. 

Baydy  on  the  same  side. 

Chancellor.  The  complainant  seeks  by  his  bill  to  set  up  two 
claims,  which  he  desires  to  enforce  against  the  defendant ;  one  in 
bis  private  capacity,  as  a  creditor  of  the  estate  of  Henry  Hun- 
ter, for  money  paid  by  him  as  administrator  de  bonis  non  of  that 
estate,  over  and  above  the  assets  of  the  estate  that  came  into  bis 
hands  as  such  administrator ;  he  having  discharged  more  of  the 
debts  of  that  estate  than  there  were  assets  in  his  hands  to  be  admin* 
istered.  The  other  claim  which  he  seeks  to  establish,  is,  in  his 
character  of  administrator  of  the  estate  of  Nasworthy  Hunter,  to 
whose  estate  he  alleges  the  estate  of  Henry  Hunter  is  now  indebted. 
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The  biU  states,  that  Thomas  Hunter  is  the  present  administrator 
of  Henry  Hunter,  deceased,  but  does  not  make  him  a  party  to  the 
cause. 

The  defendant,  as  executrix  of  her  deceased  husband,  denies  all 
the  allegations  of  the  complainant's  bill ;  asserts  that  her  testator  fully 
discharged  his  duties  as  administrator  of  Henry  Hunter  ;  and,  while 
she  insists  upon  the  judgment  in  the  suit  at  law  brought  by  the  ad- 
ministrator of  Henry  Hunter  apinst  her,  in  bar  of  the  claims  here 
attempted  to  be  set  up,  she  also  relies  upon  her  demurrer  to  the  bill, 
*"  which  she  has  made  part  of  her  answer. 

Neither  party  has  taken  any  proof:  I  am,  therefore,  compelled 
to  decide  the  cause  from  the  fads,  as  they  are  developed  by  the 
pleadings. 

It  is  clear,  that  Davis  has  no  right  to  call  for  an  account  or  a  set-  ^ 
tlement  from  the  defendant,  except  for  the  purpose  and  to  the  extent 
of  making  available  the  two  claims  which  he  holds,  one  in  his  own 
right,  and  the  other  as  administrator  of  Nasworthy  Hunter.  But 
can  be  do.  this  ?  can  he  press  either  of  these  claims  to  a  settlement, 
without  making  the  present  administrator  of  Henry  Hunter  a  party? 
What  is  he  seeking  to  do  ?  It  is,  so  far  as  his  claim  against  the 
estate  of  Henry  Hunter  is  cono^med,  to  coerce  out  of  the  defend- 
ant a  debt  due  to  him  by  that  estate ;  and  he  is  endeavoring  to  do 
80y  without  making  the  representative  of  that  estate  a  parQr  to  the 
suit  ;  and  this,  too,  without  there  being  any  allegation  of  the  insol- 
veocj  of  that  estate,  or  that  it  has  been  finally  settled.  This  is 
ccMitrary  to  the  rule  upon  that  subject.  The  present  administrator 
of  Henry  Hunter  should  have  been  made  a  party. 

If,  however,  this  were  the  only  objection  to  the  complainant's 
biD,  it  woold  not  be  dismissed,  but  wo^ld  be  directed  to  stand  over 
for  proper  parties. 

Passing  by,  then,  this  objection,  I  proceed  to  examine  the  case 
on  its  merits.  The  bill  charges,  that  while  the  defendant's  testator 
admkiistered  the  estate  of  Henry  Hunter,  he  was  guilty  of  gross 
neglect  and  mismanagement  of  that  estate,  whereby  lai^e  sums  of 
money  were  completely  lost  to  it :  that  he  sold  property  of  tbe  es- 
tate, and  took  insufficient  security  for  the  purchase-money,  by  means 
of  which  the  debts  were  rendered  worthless,  and  a  loss  to  the  estate. 


616  SUPERIOR  COURT  OF  CHANCERY. 

Davis  V.  Terby. 

I  cftn  have  no  doubt,  that  if  an  administrator  acts  in  bad  faith  in 
taking  security  which  proved  insufficient,  he  would  be  held  liaUe : 
bis  liability,  however,  would  extend  no  further.  80,  if  be  were 
guilty  of  any  gross  negligence  or  wilful  default  in  collecting  claims, 
by  which  they  were  lost,  be  would  be  chargeable,  but  not  otherwise* 
The  bill,  in  this  case<i  while  it  is  full  of  general  charges  of  malad* 
ministration  of  the  estate,  makes  no  specific  and  definite  charges  on 
the  subject.  There  is  the  general  charge,  of  wasting  and  embex- 
zling  ;  but  this  is  insufficient.  In  1  MoUoy,  469,  the  question  of 
charging  an  executor  with  default  or  negligence,  is  critically  exam- 
ined by  the  Irish  Chancellor,  who  states  the  result  in  this  general 
rule,  that,  in  order  to  ground  a  direction  to  charge  an  executor  for 
default,  not  only  must  the  fact  be  put  in  issue,  but  some  case  made 
by  evidence  to  show  the  fact  is  probable,  and  the  inquiry  proper ;  and 
that  inquiry  must  be  pointed  to  specifications.  Let  us  apply  this  nda 
to  the  case  before  us. 

1.  Is  the  fact  of  default  or  negligence  sufficiently  put  in  issue? 
It  is  true,  the  bill  states  be  sold  property  to  Joseph  Hunter,  and 
took  his  note,  with  Thomas  Dawson  as  his  surety,  who  was  both 
insolvent  and  insane  ;  and  that  he  sold,  also,  property  to  William 
Hunter,  with  Thomas  Dogherty  a^  bis  surety,  who  was  insolvent ; 
but  it  is  nowhere  alleged,  that  Yerby  took  these  sureties  knowing 
them  to  be  insolvent.  He  may  have  acted  in  good  faith,  for  anythiif 
that  is  charged  in  the  bill  on  these  points,  which  cannot  be  aided  by 
the  general  charges  of  waste  and  negligence  :  but, 

2.  Is  there  any  evidence  to  show  the  'fact  is  probable,  and  the 
inquiry  or  reference  proper  f  There  is  no  testimony  taken  in  the 
case,  and  the  answer  is  a  full  denial  of  all  the  allegations  of  the  bill. 

There  is  another  point  worthy  of  consideration.  It  is  not  charged 
in  the  bill,  that  any  of  the  assets  of  the  estate  of  Hunter  came  to 
the  hands  of  Mrs.  Yerby,  as  administratrix  of  her  husband,  but  it 
simply  seeks  to  charge  Yerby's  estate  with  liabilities  alleged,  gen- 
erally, to  have  arisen  from  the  negligence  of  Yerby  as  administrator 
of  Hunter ;  and  yet  the  bill  calls  upon  Yerby's  executrix  for  an 
account  of  effects  received  of  Hunter's  estate.  In  3  Littell,  96. 
this  point  was  presented  for  decision  ;  and  it  was  held,  that  an  ad- 
ministrator of  an  administrator  could  not  be  called  on  to  account  for 
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the  estate  of  the  first's  intestate,  without  proof  that  the  estate  in  fact 
came  to  his  bands.  But  m  this  case,  there  is  neither  allegation  or 
proof  on  that  subject. 

If,  however,  these  grounds  did  not  preclude  the  complainant  from 
calling  for  an  account,  there  is  yet  another,  which  is  fatal  to  the  at- 
tempt set  up  in  the  bill. 

Yer'by,  it  is  stated,  was  removed  from  the  administration  of  Henry 

Hunter's  estate  in  August,  1823  ;  the  bill  was  not  filed  until  July, 

1835,  being  a  lapse  of  nearly  twelve  years.     The  answer  states,  that 

Yerby  fully  accounted,  as  far  as  he  proceeded  in  the  administration, 

and  that  the  assets  remaining  unadministered  were  delivered  over  to 

the  present  complainant.     Under  such  circumstances,  it  has  been 

held  by  the  Chancellor  of  New  York,  in  3  J.  Ch.  Rep.  578,  that 

an  executor  would  not  be  decreed  to  account.     After  so  long  an 

interval,  great  difiiculty  would,  of  necessity,  arise,  in  proving  who 

were  solvent  or  insolvent.     Evidence  once  in  existence,  might,  in 

the  lapse  of  so  long  a  period,  be  lost,  removed,  or  the  witnesses 

have  died.     It  is,  therefore,  with  great  propriety,  adjudged,  that 

where  the  executor,  when  attempted,  after  so  many  years  have 

passed  since  he  ceased  to  act  in  his  representative  character,  to  be 

held  responsible  for  his  acts  in  that  character,  answers  that  he  has 

fuUy  administered,  he  will  not  be  decreed  to  account. 

The  comphinant's  bill  must  be  dismissed,  at  his  costs. 
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DECEMBER  TERM,  1842. 
Henrt  Toolet,  Jr.  v.  James  K.  Kane,  tt  al. 

The  jariadictioii  of  the  circuit  coarU,  in  the  foreclomire  of  mortgifea,  is  eoncmTeai  and 
coezteosire  with  that  of  the  superior  court  of  chancery. 

T.  obtained  a  decree  in  the  circnit  court  of  Adams  coonty,  fbnclosiii^  a  inOTlgage  agnust 
O.,  upon  a  lot  of  ground  ;  the  lot  was  cold  by  a  coinmissiooer»  to  K.,  who  gave  bond  $ 
which  was  forfeited,  and  execution  issued  against  K.,  and  the  mortgaged  loi  sold  to 
M.,  who  bought  for  K.,  but  the  money  for  which  the  lot  sold,  was  appropriated  to  aa 
older  execution  against  K. ;  M.  sold  the  lot  to  L.,  but  the  tale  was  fnadolent,  K. 
still  retaining  possession ;  in  this  sUte  of  fact,  T.  exhibited  his  bill  in  this  Coart,  to 
hare  the  Tarioos  sales  of  the  lot  set  aside,  and  his  decree  of  foreclosure  enforced  ;  heU, 
that  the  circuit  court  was  adeqnate  to  give  relief,  and  this  Coort  ooald  render  no  aid  to 
the  complainant. 

If  it  should  become  necessary  to  file  an  original  bill,  to  enforce  a  decree  (or  the  ibrecJos- 
nre  of  a  mortgage,  rendered  by  the  circnit  court,  that  court  would  hafe  jorisdictioa  Co 
cntortain  such  a  bill,  as  an  incident  to  its  power  to  decree  the  foredosorB. 

A  sale  of  mortgaged  premises,  by  a  commissioner,  is  a  sale  by  the  court,  and  is  not  coi&- 
plete,  or  title  passed  thereby,  until  a  report  thereof  is  made  to  the  court,  and  that  report 
eonflrmed. 

In  case  of  any  error  in  the  proceedings  in  a  commissionei's  sale,  llie  eovt  will,  ercn  after 
confirmation  of  the  report,  set  a&ide  the  confirmation,  and  rectify  the  evil :  and  if 
necessary,  upon  petition,  order  a  resale. 

The  facts  of  this  case  will  be  found  substandallj  detailed  in  the 
Chancellor's  opinion. 

The  bill  was  demurred  to,  and  the  case  was  submitted  upon  tbe 
demurrer. 

Montgomery  and  Boyd^  for  the  demurrer,  contended  : 

1.  That  Izody  Little,  and  Mackin  were  improperly  joined  as  de* 
fendants,  they  having  no  interest  in  the  matters  set  up  in  the  bill. 

2.  That  the  matters  m  controversy  grew  out  of  a  proceeding  oq 
the  chancery  side  of  the  circuit  court  of  Adams  counQr,  and  prop- 
erly constitute  a  part  of  that  suit,  and  that  if  the  complainant  was 
entitled  to  any  relief  whatever,  it  could  be  obtamed  in  tbe  court  in 
which  the  principal  matter  was  still  pending. 

3.  That  it  appeared  in  the  bill,  that  the  injury,  from  which  tbe 
complainant  sought  relief,  arose  from  the  irregular  execution  of  a 
decree   by  a  commissioner,  which  the  circuit  court  of  Adams 
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county,  tbut  rendered  the  decree,  was  fully  competent,  and  was  the 
only  proper  tribunal,  to  correct. 

4.  That  the  circumstances  charged  as  fraudulent,  on  the  part  of 
the  defendants,  did  not  amount  to  fraud.  That,  although  the  court 
below  refused  to  apply  the  money  made  under  the  sale  by  the  sheriff 
to  the  master,  the  sale  was  valid  as  to  the  plaintiff  in  the  execution^ 
even  though  the  execution  was  informal,  and  liable  to  be  set  aside  ; 
and  that  it  was  no  fraud  in  the  sheriff,  or  purchaser,  or  any  other 
person,  to  withhold  the  purchase-money  from  the  complainant,  after 
the  court  bad  refused  and  overruled  his  motion  to  have  it  appropri- 
ated to  his  debt. 

Winchester^  for  complainant. 

The  pbject  of  tlie  bill  is,  that  the  deeds  to  Kane,  M'Masters^ 
and  Lacoste,  for  the  land  mortgaged,  may  be  decreed  to  be  fraudu* 
lent,  and  to  be  surrendered  to  be  vacated,  so  that  the  land  may  be 
resold,  to  pay  the  decree  upon  the  mortgage. 

Some  of  defendant's  objections  go  to  the  merits  of  the  bill,  and 
some  to  the  jurisdiction  of  this  Court. 

It  is  said,  we  can  take  out  execution  on  the  original  decree  and 
sell  the  mortgaged  land,  because  the  lien  still  remains,  notwithstand- 
ing these  deeds  ;  also,  that  we  can  take  out  execution  against  Kane, 
Mackin,  and  Little,  on  the  bond,  and  sell  the  mortgaged  property, 
or  property  of  Mackin  and  Little  ;  also,  that  the  complainant  might 
bave  set  aside  the  proceedings  in  the  court  below,  upon  motion  or 
petition. 

These  objections  all  go  to  the  merits  of  the  bill,  and  if  they  prove 
anything,  prove  that  this  bill  would  be  dismissed  on  demurrer, 
whether  filed  in  the  circuit  court,  or  their  court. 

The  answer  to  all  these  objections  is,  that,  admitting  them  all  to 
be  true,  it  does  not  show  that  we  have  not  also  this  additional  remedy. 
Suppose  we  sold  under  the  original  decree,  or  under  the  bond,  the 
land  mortgaged,  we  sell  land  to  which  there  are  titles  in  Kane, 
Mackin,  and  Little,  and  the  purchaser  might  contest  their  titles  on 
the  same  ground  we  seek  to  contest  them  now,  upon  the  ground  of 
fraud.  Chancery  has  jurisdiction  to  try  the  fraud  of  these  titles,  and 
decree  them  to  be  vacated,  and  its  jurisdiction  is  more  complete 
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than  tbe  court  of  law  upon  ejectment,  which  could  not  order  the 
titles  to  be  cancelled,  and  do  not  try  the  question  of  fraud  direcdj, 
but  only  collaterally. 

The  proper  question,  therefore,  is,  has  this  Court  jurisdiction  to 
try  the  fraud  and  grant  the  relief,  so  that  the  land  may  be  sold  under 
an  undoubted  tide. 

The  objections  to  the  jurisdiction  are,  that  the  circuit  court 
having  bad  jurisdiction  to  foreclose  the  mortgage,  and  to  enforce  its 
decrees,  tliat  a  bill  for  the  discovery  of  fraud  and  to  cancel  titles  in 
this  case,  is  ancillary  to  the  enforcing  their  execution  of  their  de- 
cree, and  therefore  the  jurisdiction  properly  attaches  to  the  circuit 
court,  and  not  to  this. 

We  deny  the  premises,  and  we  deny  the  conclusion. 

The  premises,  because  they  prove  too  much.  If  true,  it  would 
apply  equally  to  judgments  at  law«  and  bills  would  have  to  be  filed 
in  the  common-law  courts  to  detect  fraudulent  conveyances  as 
against  creditors,  and  compel  them  to  surrender  their  tides,  that  tbe 
lands  might  be  sold  to  satisfy  the  judgments  at  law.  This  would  be 
merely  ancillary  to  enforcing  judgments  at  law. 

We  deny  the  conclusion,  because,  even  if  the  circuit  court  has 
such  jurisdiction,  it  does  not  deprive  this  Court  of  equal  jurisdiction; 
and  this  is  an  original  bill,  in  which  plaintiffs  have  elected  to  com- 
mence in  this  Court,  and  this  Court  has  first  obtained  jurisdiction. 

As  to  an  execution  on  the  bond  of  Kane,  Mackin,  and  Litde,  I 
believe  a  sale  of  any  property  under  said  bond  would  be  void. 

In  Story,  on  Equity  Pleadings,  the  principles  of  the  bill  to  re- 
move obstacles  are  shown  — 

1.  When,  in  a  cause  in  which  an  inferior  court  has  jurisdiction^ 
a  question  arises  not  within  its  jurisdiction,  such  court  cannot  pro- 
ceed in  the  cause.     1  T.  Rep.  556. 

This  is  a  familiar  principle.  The  circuit  court  has  no  jurisdic- 
tion to  set  aside  conveyances  for  fraud,  to  let  in  a  complainant  to 
the  benefit  of  his  decree  against  land  conveyed  or  alienated  fraudu- 
lently, as  against  creditors. 

2.  As  to  concurrent  jurisdiction.  ^'To  remove  a  fraudulent 
deed  out  of  t|ie  way,  plaintiff  had  a  right  to  resort  to  a  court  of 
equity,  the  two  jurisdictions  bebg  concurrent,  as  to  this  matter." 
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A  case  of  judgment  at  law.     Claiborne  y.  GrosSy  et  al.,  7  Leigh, 
845  ;  Murray  v.  Morgan^  3  Lit.  295. 

CHANCELLOR.     The  complainant  shows,  in  substance,  by  his 
bill,  that  be  obtained  a  decree  in  the  Circuit  Court  of  Adams  county, 
to  foreclose  a  mortgage  against  Horace  Gridley,  upon  a  lot  in  the 
city  of  Natchez.    The  decree  was  placed  in  the  hands  of  an  officer, 
who  sold  the  lot  to  the  defendant,  Kane,  made  him  a  deed  therefor, 
and  took  from  Kane  a  bond  for  the  payment  of  the  purchase-money, 
with  the  defendants,  Little  and  Mackin,  as  sureties.    The  bond  was 
returned,  and  payment  not  being  made  thereon  at  maturity,  was  for- 
feited, and  thereupon,  an  execution  o(  fieri  facias  issued  against  the 
obligors  therein,  according  to  the  provisions  of  the  statute  upon  that 
subject.     This  execution  was  levied  upon'  the  lot  aforesaid,  and 
other  property  of  the  defendant,  Kane,  which  were  afterwards  sold, 
under  a  venditioni  exponas ;  that  the  defendant,  M'Master,  became 
the  ostensible  purchaser  of  said  lot ;  that  Tooley  moved,  at  the  re- 
turn term  of  the  vendi,  expo*,  to  have  the  money  made  thereon  ap- 
plied to  the  satisfaction  of  his  debt,  but  this  motion  was  overruled, 
and  the  money  otherwise  applied  ;  that  another  execution  was  issued 
and  levied  on  the  property  of  the  defendant,   Mackm,  which  was 
advertised,  and  sold  in  part  to  complainant,  who  receipted,  on  that 
execution,  for  the  property  by  him  purchased,  to  the  amount  of 
^1635 ;  that  this  execution,  on  the  motion  of  Mackin,  was  subse^ 
quently  quashed,  on  the  ground  that  there  was  no  judgment  to  sup- 
port it ;   that  the  commissioner,  executing  the  decree,  made  no 
report  of  the  manner  of  executing  the  same,  nor  was  there  any  order 
confirming  his  proceedings  in  the  premises.      It  is  charged  that 
Kane  was  not  a  bond  fide  purchaser  of  the  mortgage  lot ;  that  he 
paid  nothing  for  it ;  that  the  fi.  fa.  under  which  M'Master  purchased 
was  void,  there  being  no  judgment  to  sustain  it ;  that  M'Master  was 
a  clerk  of  Kane  ;  that  be  paid  no  money  for  the  lot,  or,  if  he  did, 
that  it  was  the  money  of  Kane  ;  that  Kane  still  retained  the  pos- 
session of  the  lot ;  and  that  M'Master  made  a  fraudulent  sale  to  the 
defendant,   Lacoste.     Complainant  insists,  that  his  mortgage  still 
retains  its  lien  upon  the  lot,  and  prays  that  the  sale  thereof  to  Kane, 
from  Kane  to  M'Mastejr,  and  from  him  to  Lacoste,  may  be  set 
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aside,  and  declared  fraudulent,  and  that  a  resale  thereof  may  be 
ordered,  under  the  original  decree  ;  that  all  proceedings  under  that 
decree  be  set  aside,  and  that  the  decree  be  regularly  enforced,  and 
for  a  certiorari^  if  necessary,  to  remove  the  case  from  the  Circuit 
Court,  and  for  general  relief.  To  this  bill  the  defendants  have  filed 
a  joint  demurrer. 

The  only  point  made  by  the  demurrer,  which  I  deem  it  neces- 
sary to  notice,  is  that  which  questions  the  power  of  this  Court 
over  a  case  situated  like  that  stated  by  the  complainant's  bill.  The 
constitution  of  this  State  has  conferred,  through  the  l^slatore, 
upon  the  circuit  courts,  concurrent  jurisdiction  with  this  Court,  for 
the  foreclosure  of  mortgages,  and  their  power  in  that  parucular 
must  be  regarded  as  coextensive  with  the  powers  of  the  Superior 
Court  of  Chancery.  In  giving  this  jurisdiction,  it  was  doubtless  the 
purpose  of  the  constitution  to  afford  a  remedy  that  should  be  ade- 
quate to  the  attainment  of  the  ends  of  justice,  and  to  place  at  the 
command  of  these  courts  all  the  principles  and  rules  of  pracdce, 
which  belong  to  a  proceeding  to  foreclose  a  mortgage.  Under  decrees 
of  foreclosure  and  sale,  the  Court  designates  some  one  as  an  officer, 
to  execute  the  decree,  by  making  sale  of  the  mortgaged  premises, 
whose  acts  in  the  case  are  to  be  reported,  for  the  consideration  of 
the  Court. 

The  theory  of  sales  of  this  character  is,  that  the  Court  is  itself 
the  vendor,  and  the  commissioner  or  master  its  mere  agent  in  exe- 
cuting its  will.  The  whole  proceeding,  from  its  incipient  stage  up 
to  the  final,  ratification  of  the  reported  sale,  and  the  passing  of  the 
title  to  the  vendee,  and  the  money  to  the  person  entitled  to  it,  is 
under  the  supervision  and  control  of  the  Court.  The  Court  will 
confirm  or  reject  the  reported  sale,  or  suspend  'tis  completion,  as  the 
law  and  justice  of  the  case  may  require.  Even  after  the  confirma- 
tion of  a  reported  sale,  if  it  appear  that  any  fraud,  error,  or  mbtake 
has  intervened,  injuriously  affecting  the  interest  of  the  parties  con- 
cerned, the  Court  will  set  aside  the  order  of  confirmation,  and  rec- 
tify the  evil,  or  order  a  resale,  upon  petition,  for  that  purpose.  Rolh 
ertson  v.  Hautij  Freeman,  Ch.  R.  270. 

In  this  case,  there  having  been  no  formal  report  by  the  commis- 
sioner, and  no  act  of  the  Court,  recognismg  and  confirming  his  acts 
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in  the  premises,  the  whole  case  rests  in  fieri j  before  the  Circuit 
Court ;  and  the  sale  under  the  mortgage,  as  well  as  the  sale  under 
the  execution  on  the  bond,  were  under  the  power  and  control  of  that 
court,  subject,  as  we  have  seen,  to  be  set  aside  or  confirmed,  ac- 
cording as  the  law  or  justice  of  the  case  required.  But  it  was  said, 
that  supposing  the  sales  to  Kane  and  to  M'Master  to  be  under  the 
control  of  the  Circuit  Court ;  that  the  sale  from  M'Master  to  La- 
coste  would  still  remain  in  the  way  of  enforcing  the  decree  ;  and 
that  the  Circuit  Court  has  no  power  to  set  aside  that  sale.  .  To  this 
it  may  be  answered,  that  as  the  decree,  foreclosing  the  mortgage, 
still  remained,  in  legal  contemplation,  open  and  unexecuted,  La* 
coste  is  to  be  regarded  as  a  purchaser  pendente  littj  and  conse- 
quentlj  acquired  no  claim  to  hold  the  lot,  against  the  decree,  which 
b  equally  as  binding  and  conclusive  against  him  as  against  the  mort- 
gagor. 11  Yes.  jun.  197  ;  2  Yes.  and  Beames,  200. 

I  do  not,  therefore,  perceive  the  necessity  of  filing  a  bill  to  en- 
force the  decree  in  this  case  ;  but  if  such  necessity  existed,  I  can- 
not doubt,  that  the  power  would  rightly  belong  to  the  Circuit  Court ; 
it  would  not  be  assuming  a  new  ground  of  jurisdiction,  but  exercis- 
ing a  power  mcidental  to  the  jurisdiction  over  the  original  bill.  It 
may  be  laid  down  as  a  general  rule,  that  every  court  has  the  power 
to  enforce  its  own  orders,  judgments,  or  decrees.  I  am,  accord- 
iogljy  of  opinion,  that  the  demurrer  should  be  sustained,  and  the  bill 
dismissed. 
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H.  indorsed  a  note  in  fsTor  of  O.,  upon  which  the  maker  tfterwards  paid  part,  and  re- 
newed the  balance  by  a  new  note,  which  M.  alao  iadoraed ;  suit  was  afterwards  brooght, 
and  judgment  ol)tained  against  H.,  when  he  exhibited  his  bill,  suting  that  the  note 
had  been  given  for  an  illegal  consideration,  which  he  was  not  aware  of  ontil  a/ler  judg- 
ment was  given  against  him,  and  therefore  be  did  not  defend  at  law ;  kM,  that  the 
excuse,  for  not  making  the  defence  at  law,  was  inauffident,  and  equity  could  giant  no 
relief. 

O.  sold  B.  and  W.  negroes,  introduced  into  this  State  in  violation  of  law;  B.  and  W. 
executed  a  note  in  part  payment,  which  M.  indorsed ;  O.  sued  B.  and  W.  at  iaw,upoa 
the  note,  and  they  set  up  the  illegality  of  the  consideration  of  the  note,  and  were  dis- 
charged. O.,  at  the  same  time,  sued  M.,  the  indorser,  who,  being  ignorant  of  the  om- 
aideration  of  the  note,  made  no  defence,  and  judgment  was  had  against  him.  M. 
exhibited  his  bill,  setting  forth  these  facts,  and  praying  for  a  perpetual  injonctioa 
against  the  judgment  at  law ;  keld^  that  M.  was  entitled  to  the  relief  asked,  and  that 
the  iig'uttction  should  be  perpetually  enjoined. 

The  opinion  of  the  Chancellor  is  referred  to  for  the  facts  of  the 
case. 

Chahcellor.  This  case  was  submitted  on  a  motion  to  dis- 
solve the  injunction  for  want  of  equitj.  In  January,  1837,  the 
complainant  became  the  accommodation  indorser  of  Bailey  and 
Waide,  on  a  note  to  the  defendant,  for  the  sum  of  seven  thousand 
and  forty  dollars.  A  payment  was  afterwards  made  on  the  note,  to 
the  amount  of  two  thousand  three  hundred  and  forty  dollars,  and  a 
new  note,  with  the  same  indorsers,  given  for  the  balance  remaining 
due.  This  latt^  note  was  put  in  suit  against  tlie  complainant  in  the 
Adams  Circuit  Court,  and  a  judgment  obtained  thereon,  at  the  May 
term,  1840,  which  he  now  seeks  to  enjoin,  upon  the  ground :  l> 
That  the  consideration  of  the  note  was  the  sale  of  negro  slaves,  intro- 
duced into  this  State  as  merchandise,  in  violation  of  the  provisions 
of  the  constitution  on  that  subject.  2.  That  unlawftil  and  usu- 
rious interest  was  added  into  said  notes,  as  part  of  the  principal 
sum.  He  alleges,  that  he  had  no  knowlege  of  these  grounds  of 
defence,  until  after  the  rendition  of  the  judgment  against  faini* 
There  Can  be  no  doubt,  that  the  defendant  might  have  availed  him- 
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self  of  either  or  both  these  grounds,  as  matter  of  defence  at  law. 
Id  regard  to  the  first,  the  case  of  Green  v.  Robinson^  5  How. 
Rep.  80,  shows  that  it  is  a  legal  defence,  and  that,  if  the  defendant 
neglects  to  make  it  at  law,  he  cannot  be  relieved  in  equity.     The 
second  ground  was  equally  a  matter  for  defence  at  law  ;  a  court  of 
chancery  has  no  jurisdiction  over  a  question  of  usury,  except  ftr 
the  purpose  of  affording  a  discovery.      10  Pet.  Rep.  497 ;   3 
John.   Ch.  Rep.  366.     The  question  then  is :     Does  the  com- 
plainant show  a  sufficient  excuse  for  failing  to  make  his  defence  at 
law  ?     It  is  not  sufficient,  that  the  defendant  did   not  know  of  the 
grounds  of  defence  at  the  time  of  the  trial ;  it  must  appear,  that  he 
could  not  have  obtained  such  knowledge  by  the  use  of  ordinary 
diligence.     There  is  not  the  slightest  reason  shown  by  the  bill,  why 
the  defendant  could  not,  or  did  not,  possess  himself,  before  the  trial 
at  law,  of  the  information  which  he  says  he  has  since  obtained.     It  is 
quite  clear,  that  the  same  sources  of  information  were  open  to  him, 
as  well  before,  as  since  ;  and  that  the  same  measure  of  diligence, 
exercised  before  the  trial,  would  have  been  as  effective  in  advising 
him  of  his  defence,  as   was  that  which  he  exerted   afterwards. 
If,    after  having  indorsed  one  note,  and   afterwards   renewed   it 
by  indorsing  another,  he  failed  to  learn  what  was   the  moving 
consideration,  nothing  could  suggest  itself  more  naturally,   than 
that  he  should  recur  to  the  maker  of  the  note  for  whose  considera- 
tion he  indorsed,  and  from  whom  full  and  accurate  information 
could  readily  have  been  obtained.     I  am  well  satisfied,  that  the 
-excuse  for  failing  to  defend  at  law,  is  wholly  insufficient  to  author- 
ise this  Court  to  disturb  the  judgment ;  and,  if  this  constituted  the 
complainant's  only  claim  to  relief,  I  should  dissolve  the  injunction. 
But  the  bill  discloses  other  facts,  upon  which  I  think  the  injunction 
should  be  retained.     It  appears,  that  Gaskins,  in  a  separate  suit 
against  the  makers,  upon  the  same  note,  to  which  the  complainant 
was   an  accommodation  indorser,  recovered  a  judgment  in  1839. 
The  makers  having  relied  upon  the  illegality  of  the  consideration  of 
the  note,  and  being  overruled  in  that  defence,  prosecuted  an  appeal 
to  the  Supreme  Court,  where,  in  April,  1842,  the  judgment  was 
recovered,  and  a  final  judgment  rendered  in  favor  of  the  makers 
of  said  note,  discharging  them  from  all  liability  thereon.     Here, 
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then,  IS  the  anomalous  case  of  the  makers  of  a  note,  who  were 
the  principal  and  real  debtors,  being  discharged  because  of  the 
illegality  of  the  consideration  of  the  note,  while  it  is  attempted, 
upon  a  rigid  and  technical  rule  of  law,  to  hold  the  mere  accommoda- 
tion indorser  of  the  same  note  liable  for  its  payment.     It  is  against 
the  Grst  principles  of  equity,  as  well  as  the  very  nature  of  the  re- 
lations of  principal  and  surety,  to  hold  the  latter  liable  after  the 
former  has  been  discharged  ;  hence,  the  universal  rule,  that  what- 
ever discharges  the  principal,  discharges  the  surety  also;  when 
the  principal  is  released,  there  is  no  longer  any  obligation,  Ieg«l  or 
equitable,  resting  upon  the  surety.     And  the  rule  must  be  the  same, 
whether  such  discharge  takes  place  by  agreement,  or  by  opera- 
tion of  the  law,  brought  into  activity  by  the  agency  of  the  credi- 
tor.    The  right  of  a  creditor  to  make  the  surety  h'able,  de- 
pends  upon   his   right  to  make   the   principal  liable,  and  if  his 
claim  upon  the  latter  has  become  extinguished,  no  matter  by  what 
means,  he  can  have  no  claim,  in  the  eye  of  a  court  of  equity, 
against  the  former.     The  reason  of  this  rule  is  found  in  the  nature 
of  the  relation  of  a  surety,  and  in  his  right  to  be  substituted  to  all 
the  securities,  of  whatever  kind,  held  by  the  creditor  from  the  prin- 
cipal debtor ;  which  substitution  could  not,  of  course,  take  phce, 
where  the  principal  debtor  had  been  discharged  from  all  liability. 
This  case  affords  an  apt  illustration  of  the  equity  and  propriety  of 
the  rule  to  which  I  have  adverted.     If  the  complainant  is  compel- 
led to  pay  this  judgment,  when  the  principal  debtor  stands  dis- 
charged, he  can  have  no  remedy  whatever  for  reimbursement.    He 
would  be  told,  .that  he  paid  it  in  his  own  wrong.     Under  this  view 
of  the  case,  although  the  complainant  has  not  shown  such  diligence 
as  to  bring  himself  strictly  within  the  rules  by  which  courts  ai 
equity  are  guided  in  granting  relief  against  judgments  at  law ;  yet, 
I  think  it  would  be  a  fraud  in  the  defendant,  and  against  good  coq* 
science,  to  enforce  his  judgment  against  the  complainant,  after  die 
principal  debtors  have  been  discharged.     In  the  case  of  the  Ma- 
rine Im.  Co.  V.  Hodgson  (7  Cranch,  332),  the  Supreme  Court 
say,  that  there  may  be  cases,  where  a  court  of  equiqr  ought  to  re* 
lieve  a  person  who  might  have,  but  failed  to  defend  himself  at  law. 
The  court  say,  that  such  cases  rarely  occur^  and  the  equity  of  the 
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complainant  must  be  free  from  doubt,  and  the  judgment  must  be  one 
of  which  It  would  be  against  conscience  for  the  party  who  has  ob- 
tained it  to  avail  himself.  I  think,  that  the  case  before  me  is  one 
of  so  peculiar  a  character,  as  to  justly  entitle  it  to  a  place  under 
the  rare  exception,  which,  that  court  admits,  may  be  made  to  the 
general  rule.  It  is  needless  to  say,  that  the  complainant,  as  an  ac- 
commodation indorser,  stands  in  the  light  of  a  surety,  entitled  to  all 
the  rights  and  remedies  of  such.  The  motion  to  dissolve  the  in- 
junction, for  want  of  equity,  must  be  overruled. 


V 
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W.  M.  GwiN  r.  B.  D.  Harris. 

Applications  to  set  aside  pro  eoi\fes808  are  addressed  to  the  discretion  of  the  Conrt,  upon 
the  circumstances  of  each  particular  case  ;  and  will,  as  a  general  rule,  he  grsnted,  if  not 
productive  of  injurious  delay,  and  the  applicant  has  not  heen  culpably  negligeau 

G.  filed  his  bill  against  H.,  a  non-resident,  and,  upon  proof  of  publication  of  notice,  took 
his  bill  for  confessed  ;  H.  applied  for  leave  to  answer,  stating  that  he  knew  of  the  pen- 
dency of  the  bill,  but  his  counsel  informed  him  no  answer  would  be  needed ;  as  soon 
as  he  learned  a  prx)  cor\fe»90  had  been  entered  against  him,  he  came  to  the  Stole,  lo 
have  it  set  aside  ;  the  cause  was  not  in  a  state  for  final  hearing,  for  want  of  further 
evidence,  on  the  part  of  the  complainant ;  hdd,  that  the  pro  amfaao  should  be  set 
aside,  and  the  answer  filed,  upon  the  payment  of  all  costs  by  the  defendant. 

An  application  was  made  in  this  case,  upon  affidavits,  to  set  aside 
a  pro  confessOj  entered  at  a  former  day  of  the  term  against  the  de- 
fendant. 

Hughes^  for  the  motion. 

W.  YergeTj  contra. 

Chancellor.  This  case  was  submitted  upon  an  application  to 
set  aside  a  pro  confesso  taken  at  the  last  January  term  of  this  Court, 
and  for  leave  to  file  an  answer,  which  is  now  offered.  The  defend- 
ant is  a  non-resident,  and  the  pro  confesso  was  based  upon  the  exe- 
cution of  an  order  of  publication.  The  defendant  shows,  (bat  he 
was  advised  of  the  existence  of  the  bill  enjoining  bis  judgment  at 
law,  by  his  counsel,  who  stated  to  him  that  it  was  unnecessary  to 
answer  the  bill,  as  the  injunction  would  be  dissolved  for  want  of 
equity.  That  as  soon  as  be  learned  that  a  pro  conftsso  bad  been 
taken,  he  repaired  to  this  State,  for  the  purpose  of  defending  the 
suit.  The  question  is,  whether,  under  these  circumstances,  the 
defendant  is  entitled  to  the  favor  be  asks.  It  is  a  sound  and  salu- 
tary rule  of  practice,  to  bold  parties  to  a  suit  to  reasonable  diligence 
in  their  preparation  for  trial,  and  to  make  them  suffer  the  conse- 
quences of  their  neglect.  But  rules  of  this  kind  are  intended  for 
the  furtherance  of  justice,  and  must  not  be  so  applied  as  to  defeat 
the  end  of  their  institution.     They  must  have  a  just  and  reasonable 
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application,  guided  hj  a  sound  discretion,  exercised  upon  the  fea- 
tures of  each  particular  case. 

In  the  case  of  Beckman  v.  Peck,  3  John.  Ch.  Rep.  415,  Chan- 
cellor Kent,  on  affidavits,  set  aside  a  decree  which  had  been  taken 
bj  default,  and  enrolled  for  several  months,  perpetuating  an  injunc- 
tion, and  allowed  an  answer  to  be  filed.     It  is  clear,  in  this  case, 
that  a  final  decree  cannot  be  rendered  for  the  complainant,  without 
further  evidence.     The  complainant  does  not  positively  deny  notice 
to  him  as  indorser,  and  his  whole  ground  for  relief  rests  upon  the 
question,  whether  he  was  charged  with  notice  or  not.     To  let  the 
defendant  in  to  a  defence,  cannot,  therefore,  materially  delay  the 
progress  of  the  case.     These  applications  are  addressed  to  the 
sound  discretion  of  the  Court ;  and  where  it  is  apparent  that  no 
injurious  delay  can  result  to  the  opposite  party,  the  purposes  of  jus- 
tice seem  to  demand,  that  the  party  in  default  should  be  admitted  to 
a  bearing,  before  his  rights  are  finally  adjudged,  unless  he  has  pre- 
cluded himself  by  a  culpable  neglect  of  his  interests.     I  do  not 
tliink  that  the  defendant,  in  this  case,  is  chargeable  with  such  neg- 
lect.    He  appears  to  have  been  misled  by  the  erroneous  advice  of 
his   former  counsel.     Let  the  pro  confesso  be  set  aside,  and  the 
answer  filed,  upon  payment  of  all  costs  up  to  this  time. 
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Where  corenants  are  mtttaal  and  dependent,  and  have  been  Tiolated  by  one  party  tbereCo, 
and  the  other  desires  to  absolve  himself  therefnan,  he  most  oiler  to  taaxflj  lolly  with 
his  port  of  the  contract,  before  he  can  do  so. 

H.  bought  land  of  P.  and  L.,  and  gave  his  notes  for  the  purchase-money,  and  took  their 
bond  for  title  ;  H.  did  not  pay  his  notes  when  doe,  and  P.  and  L.  sold  the  land  to  B. 
and  M.,  who  had  knovledge  of  the  sale  to  H.  H.  filed  his  bill,  offering  to  pay  the 
notes,  and  demanding  title  ;  A«U,  that  H.  was  entitled  to  the  land,  upon  payment  of 
the  notes,  and  that  B.  and  M.  held  the  legal  title  for  the  benefit  of  H. 

P.  and  L.  haTing  sokl  land  to  H.,  and  given  bond  for  tttk,  afierwaids  aoid  and  conveyed 
it  to  B.  and  M.,  who  hiul  knowledge  of  the  prior  sale  ;  H.  filed  his  bill  to  obtain  a 
title,  and  did  not  make  P.  a  party  thereto  ;  held,  that  P.  was  not  a  necessary  party  to 
the  bill,  the  legal  title  being  in  B.  and  M.,  as  tmsteea  for  H. 

The  bill,  in  this  case,  alleges,  that  at  the  sale  of  lots  in  the  town 
of  Grenada,  at  auction,  by  the  proprietors,  John  Reed  purchased 
lots  No.  75  and  76,  at  the  price  of  two  hundred  and  five  dollars,  for 
which  he  executed  notes,  and  delivered  them  to  Uriah  Tyson,  the 
agent  of  the  proprietors,  and  Tyson  gave  bond  in  due  form  for  a 
title,  on  payment  of  the  purchase-money  :  that  Reed  went  into  pos- 
session, and  made  valuable  and  durable  improvements,  and  occupied 
the  same  till  some  time  in  the  year  1835,  when  he  sold  the  lots  and 
improvements  to  William  P.  Bryant  and  Lewis  H.  Bryant,  for 
sixteen  hundred  dollars,  or  thereabouts,  and  transferred  to  the  said 
Bryants  the  title-bond  for  said  lots :  that  said  Bryants  went  into 
possession  and  occupied  the  same  till  about  the  23d  day  of  Novem- 
ber, 1836,  when  they  sold  to  complainant,  the  terms  of  which  sale 
were  contained  in  a  title-bond,  given  by  them  to  the  complainant, 
and  a  copy  of  which  is  filed  as  an  exhibit  with  the  bill,  the  ori^nal 
of  which  the  complainant  states  he  will  file  ^^  when  so  required;^' 
that  the  complainant,  on  the  day  of  the  date  of  said  title-bond,  ex- 
ecuted and  delivered  his  notes  for  the  purchase-money,  and  received 
and  went  into  possession  ;  that  there  was  erected  on  the  lots  a  large 
frame  for  a  tavern-house,  but  not  completed,  and  complainant  placed 
the  same  in  possession  of  an  agent,  but  before  complainant  coiJd 
move  with  his  family  into  said  buildmg,  which  he  had  prepared  to 
do  at  considerable  expense,  the  said  Bryants  fraudulently  delivered 
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possessionof  said  lots  to  Alexander  C.  Baine  and  George K.  Mor- 
ton, without  bis  knowledge,  approbation,  or  consent ;  that  at  that 
time,  Baine  and  Morton  had  succeeded  Tyson,  and  become  the 
agents  of  the  proprietors  of  the  town  lots,  with  power  to  sell  lots 
undisposed  of,  to  make  titles  for  those  sold,  and  to  collect  the  money 
due.     After  complainant's  purchase.  Reed  paid  to  Baine  and  Mor- 
ton, agents  as  aforesaid,  the  purchase-money,  and  demanded  a  title, 
but  they  refused  to  make  it,  and  said  they  would  make  it  to  them- 
selves, alleging  complainant  had  forfeited  his  contract  with  said  Bry- 
ants, and  that  they  had  purchased  the  said  lots  of  said  Bryants  ;  that 
said  Morton,  before  his  purchase  of  Bryants,  rented  one  of  the 
bouses  on  said  lots  of  complainant,  at  $8  per  month,  and  occupied 
the  same  under  complainant ;  that  complainant  demanded  possession 
of  defendants,  which  they  refused  to  surrender ;  that  the  defendants 
knew  of  complainant's  purchase,  when  they  purchased  of  Bryants ; 
that  the  price  of  lots  gready  enhanced  before  complainant's  first  note 
fell  due,  which  was  known  to  defendants,  Baine  and  Morton  ;  Bry- 
ants had  never  produced  his  notes  or  demanded  payment  thereof, 
bnt  withheld  and  concealed  the  same  ;  complainant  has  alwaya  been 
willing  to  comply  with  his  contract ;  defendants  have  finished  the 
house,  and  complainant  is  willing  to  allow  them  for  improvements, 
judiciously  made,  deducting  reasonable  rents  and  damages.     He 
then  tenders  the  purchase-money,  without  producing  it  in  Court, 
and  prays  for  a  specific  execution,  &c. 

The  following  is  a  copy  of  the  copy  of  the  title-bond  given  by  the 
Biyants  : 

^^  Know  all  men  by  these,  &c.  The  condition  of  the  above 
obligation  is  such,  that  the  a))Ove  bound  W.  P.  and  L.  H.  Bryant 
have  this  day  sold  unto  John  H.  Hines  two  lots,  or  parcels  of 
ground,  known  as  lots  Nos.  75  and  76,  on  the  Tullahona  map,  for 
the  sum  and  consideration  of  $3675*60,  for  wbich  sum  said  Hines 
executed  two  notes  of  hand,  one  note  of  the  sum  of  $1785*25, 
payable  on  th6  first  day  of  January,  1837,  the  other  note,  for  the 
same  amount,  payable  the  first  day  of  January,  1838.  Now,  if  the 
said  John  H.  Hines  does  well  and  truly  pay  the  above-named  notes, 
we  bind  ourselves,  our  heirs,  and  assigns,  to  the  said  John  H. 
Hines,  to  ooake  him  a  good  and  sufficient  title  to  the  above-named 
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lots,  and  this  to  remaiD  in  full  force  and  virtue,  uotil  said  titles  are 
made,  tbeo  to  be  null  and  void.  Given  under  our  hands  and  seals, 
this,  the  2Sd  of  November,  1836. 

(Signed)  W.  P.  Bryant,  (seal) 

L.  H.  Bryant,  (seal.)" 

The  answer  of  Wm.  P.  Bryant  exhibits  a  copy  of  a  receipt  of 
Uriah  Tyson,  agent,  to  John  Reed,  for  two  notes  for  $102*50  each, 
for  lots  Nos.  75  and  76,  one  due  1st  September,  1834,  the  other 
due  1st  September,  1835,  and  assignment  by  Reed  to  the  respoo* 
dent,  for  the  sum  of  $1400,  of  said  receipt  January  5th,  1836,  aod 
a  copy  of  the  assignment  of  said  receipt  by  the  respondent  to  A.  C. 
Baine,  the  13th  January,  ljB37.  It  denies  that  there  were  valuaUs 
or  desirable  improvements  on  said  lot  when  he  purchased  of  Reed, 
or  when  he  sold  it  to  Baine ;  said  receipt  was  the  only  evidence  of 
title,  till  A.  Brown  and  G.  K.  Morton,  two  of  three  agents  for  said 
town  site,  made  a  title  to  A.  C.  Baine,  to  said  lots,  upon  his  assign- 
ment of  said  receipt.  In  the  latter  part  of  the  year  1836,  he  found  he 
would  be  greatly  pressed  for  money  early  in  the  year  1837  ;  and 
at  a  sale  of  lots  in  Grenada,  in  November,  1837,  he  and  L.  H.  Biy- 
ant  put  up  the  said  lots  for  sale  at  public  auction,  upon  the  terms 
that  the  purchaser  would  give  good  and  satisfactory  security  for  one 
half  of  the  purchase-money  the  1st  January,  1837,  the  other  half 
1st  January,  1838;  that  said  Hines  became  the  purchaser,  but 
could  not  give  satisfactory  security  to  respondent,  and  L.  EL.  Biy- 
ant  (who  was  interested  with  respondent  in  said  lot,  without  evi- 
dence of  title) ;  they  then  made  a  new  contract  with  complainant, 
the  terms  of  which  are  not  explicitly  stated  in  the  copy  filed  by 
complainant,  and  which  he  believed  his  bond  to  comprehend. 

The  terms  of  the  new  contract  (which  had  no  connection  with 
the  sale  at  auction)  were,  that  if  the  said  Hines  did  not  punctoaUy 
pay  the  notes  given  for  the  same  at  maturity,  the  sale  was  to  be 
void  and  of  no  effect ;  and,  to  secure  the  fulfilment  of  the  stipula- 
tions of  the  trade,  respondent  reserved  the  payment  till  the  fint  note 
should  be  paid,  and  did  not  deliver  possession  to  complainant,  as 
he  has  falsely  charged  in  the  bill  of  complaint,  and  possession  has 
never  been  given  to  him*  The  answer  stated,  that  it  was  fake,  that 
respondent  concealed  said  notes  given  by  said  compkinant,  hot  the 
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truth  WIS,  payment  was  demanded  several  times  of  said  notes,  and 
the  last  time,  said  complainant  said  he  bad  bought  said  lots,  bad  a 
tide^bond  for  them,  and  would  pay  for  them  when  he  pleased.  Hav« 
log  been  disappointed  in  getting  payment  to  answer  his  pressing 
demands,  for  which  purpose  he  had  sold  the  lots  to  complainant, 
he,  on  the  13th  January,  1837,  sold  to  A.  C.  Baine;  denies  all 
fraud,  &c. 

The  answer  of  A*  C.  Baine  and  George  K.  Morton  states,  that 
the  title  to  Baine  was  derived  as  stated  in  the  answer  of  Wm.  P. 
Bryant ;  that  Alfred  S.  Brown  and  respondent,  Morton,  made  the 
title  to  said  lots  to  said  Baine  ;  denies  that  ever  said  Reed  demanded 
the  title  ;  that  respondent,  Morton,  by  deed  from  said  Baine,  be« 
came  jdnt-owner  with  him  for  said  lots.     A.  C.  Baine  admits  he 
knew  of  the  sale  from  Bryant  to  Hines  ;  but  he  had  always  under- 
stood that  the  contract  was,  that  said  Bryant  refused  to  give  pos- 
session to  Hines  till  the  payment  of  the  first  note,  and  that  if  the 
payment  was  not  made,  the  contract  was  to  be  void,  and  as  if  it 
were  never  made ;  and  that  Bryant  had  repeatedly  demanded  pay«- 
meot  of  Hines,  and  that  Hines  had  avowed  the  intention  not  to  pay 
for  said  lots  till  he  pleased ;  and  of  these  facts,  said  Morton  ac- 
knowledges he  was  cognizant,  before  he  purchased  of  said  Baine, 
and  they  were  both  cognizant  of  Hines's  having  bid  off  the  lots  at 
auction,  and  failing  to  give  security,  as  stated  in  the  answer  of  said 
Bryant.     Respondent,  Morton,  acknowledges  he  did  agree  to  rent 
a  small  house  on  said  lot  from  complainant ;  it  was  when  under  the 
impression  the  complainant  was  the  owner,  and  entitled  to  the  pos- 
session of  the  same  by  purchase  from  Wm.  P.  Bryant,  under  whom 
the  respondent  was  then,  and  had  been  previously  occupying  said 
bouse.  Said  Reed  paid  his  purchase-money,  not  to  respondents,  but 
to  one  Benjamin  JHinson,  to  whom  his  note  had  been  passed.    Tboj 
deny  that  there  were  valuaUe  or  lasting  improvements  on  said  lota, 
wlien  Baine  purchased  from  Bryant,  or  Morton  from  Baine. 
Tbe  following  depontions  were  taken  for  the  defendanu. 
Uriah  Tyson  proved,  that  he  gave  the  securi^  to  Beed  for  tbe 
piurchase  of  tbe  lots  ;  proved  Morton's  handwriting  as  witness  to 
tbe  assignment  from  Bleed  to  William  P.  Bryant,  and  proved  tbe 
;  firom  W.  P.  Bryant  to  A.  C.  Baine. 
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John  Reed  proved,  that  said  receipt  was  his  only  evidence  of 
title ;  proved  his  assignment  to  W.  P.  Bryant,  and  that  Morton 
witnessed  it ;  that  he  paid  his  note  to  a  man  named  Hinson,  gave 
him  part  in  money,  and  an  order  on  Morton  for  the  balance,  who 
paid  it ;  that  he  never  demanded  a  deed  of  Morton  and  Bainc. 

Thomas  M.  Jones  testified,  that  he  heard  Hines  was  talking  of 
finishing  the  building,  and  Bryant  told  Hines  he  considered  the 
building  his,  till  the  first  payment  was  made  satisfactory ;  Hines 
said  the  first  payment  could  be  made,  and  he  could  make  arrange- 
ments to  do  it.  This  was  some  time  after  the  sale,  the  witness  did 
not  recollect  when ;  Hines  applied  to  him  to  take  charge  of  the 
premises,  but  he  did  not  recollect  whether  Bryant  was  present ; 
the  witness  told  Bryant,  on  the  same  day,  what  Hines  bad  said ; 
he  replied,  Hines  had  nothing  to  do  with  it. 

L.  H.  Bryant,  one  of  the  defendants  to  the  bill,  was  not  served 
with  process,  and  a  motion  was  made  to  dismiss  the  suit  for  want  of 
prosecution,  under  the  rule  which  provides,  that  if  two  terms  of  the 
Court  elapse  without  any  attempt  to  bring  a  necessary  party  before 
the  Court,  the  bill  may  on  motion  be  dismissed.  The  case  was  at 
the  same  time,  in  case  this  motion  should  not  prevail,  submitted  for 
final  hearing  and  decree. 

The  bill  was  filed  October  1,  1638. 

Rucks  and  Yergerj  for  complainant. 

The  legal  title  is  in  Baine  and  Morton  ;  they  may  be  decreed 
to  convey,  or  the  legal  title  may  be  divested  out  of  them ;  so 
they  are  the  only  necessary  parties,  so  far  as  the  title  is  con- 
cerned. 

They  set  up  to  hold  the  lots,  upon  the  ground,  that  complainant, 
Hines,  promised  to  pay  the  first  instalment  to  Bryant,  on  1st  Jan. 
1837,  and  failed  to  pay  it  on  that  day,  and  that,  therefore  Bryant 
could  lawfully  sell  the  lots,  13  days  thereafter.  Baine  and  Morton 
admit,  that  they  knew  of  complainant's  claim  at  the  time  they  pur- 
chased from  Bryant. 

Bryant  asserts  this  ground  in  his  answer,  as  the  excuse  or  reason 
why  he  sold  to  Baine,  to  wit :  that  complainant  Hines  was  to  pay 
him  punctually,  and  failed  to  do  so ;  and  says,  it  ought  to  have 
been  so  written  in  the  bond,  but  was  not. 
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K!  This  is  a  plain  case.    Bryant  sold  the  lots  ;  gave  a  bond  for  title; 

\js,.  and  took  promissoiy  notes  for  the  purchase-money  :  from  that  mo- 
^t  ment  the  lots  in  equity  became  the  property  of  Hines,  and  Bryant 
3;>.  was  entitled  to  the  purchase-money.  There  is  no  pretence  in  the 
y^^.  answer,  that  the  contract  was  not  consummated.  The  bond  to 
^X-  convey,  and  the  notes  to  pay,  were  both  executed  and  delivered  ; 
Bryant  had  the  notes  ;  demanded  the  money  upon  the  first  instal- 
ment when  it  fell  due,  and  still  holds  the  notes.  It  is  not  for  him 
now  to  set  op,  that  Hines  should  have  given  security.  Jones,  a 
witness,  says,  that  by  the  terms  of  the  sale,  security  was  to  have 
been  ^ven  for  the  purchase-money.  It  does  not  appear  whether 
security  was  given  to  the  notes,  or  not ;  but  there  is  no  pretence 
that  it  was  demanded  and  refused,  or  that  the  trade  was  not  con- 
somated  on  that  account,  or  on  any  other  account. 

Baine  and  Morton  were  trustees  —  determined  to  make  an  unjust 
use  of  their  power  for  their  own  advantage  ;  they  fraudulently,  and 
by  indirect  meanS)  took  the  title  to  themselves. 

Morton  had  rented  the  premises  from  Hines,  had  gone  into  posses** 
sion  wider  him,  and  could  not  acquire,  nor  set  up^  an  opposing 
Ude. 

These  principles  are  too  plain,  and  of  too  frequent  occurrence,  to 
require  authorities. 

The  Court  will  divest  them  of  title,  or  decree  them  to  convey  to 
complainant. 

Tofip  and  Thomp«on,  for  defendants. 

The  motion  in  this  case  is,  first,  to  dismiss  the  suit  (of  the  want 
of  prosecution ;  the  bill  was  filed  1st  October,  1838,  subposna 
issued  and  returned,  executed  on  Morton,  Berne,  W.  T.  Bryant, 
and  their  answers  filed  January  7th,  1839  ;  and  no  steps  have  since 
been  taken  by  complainant  against  L.  H.  Bryant,  one  of  the  defend- 
ants ;  and,  for  the  failure  to  prosecute  the  suit  against  him,  the  mo- 
tion is  made  to  dismiss,  but  the  defendants,  who  have  answered,  are 
desirous  to  waive  that  motion,  and  try  the  cause  on  the  merits,  if  the 
Chancellor  should  believe  that  L.  H.  Bryant  is  not  a  necessary 
pttrty  ;  and  it  is  only  in  the  event  that  the  Chancellor  should  be  of 
opuii<Hi)  that  L«  H.  Bryant  is  obliged  to  be  before  die  Court,  and 
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that  complainaot  cannot  get  on  without  having  him  before  tbe 
Court,  that  tbe  defendants  who  have  answwed,  insbt  on  their  mo- 
tion to  dismisS)  but  are  willing  to  waive  tbis  motion)  and  try  tbe 
case  on  the  merits,  if  it  can  now  be  done. 

2d.  On  the  merits,  the  complainant  has  not  produced  his  bond 
for  title ;  Bryant,  in  answering  as  to  the  copy  filed,  says,  he  thought 
the  original  and  contract  of  sale  were  different.  The  copy  of  the 
bond  filed  shows,  that  the  money  was  to  be  paid  before  tbe  title 
was  to  be  made.  The  evidence  of  Tyson  shows,  that  compktnaot 
had  trifled,  and  did  not  mean  to  pay  the  money  ;  the  first  payment 
was  to  have  been  made  1st  January,  1637  ;  the  bill  was  filed  1st 
October,  1838  ;  the  money  had  not  then  been  tendered,  nor  is  it 
tendered  with  the  bill.  The  answer  of  Bryant  says,  that  the  true 
contract  was,  that  he,  Bryant,  was  to  retain  possessbn  till  tbe  first 
payment  should  be  made,  and,  if  not  punctually  made,  that  the  con- 
tract was  to  be  void ;  how  then  can  the  complainant  get  on  with 
a  copy  of  the  bond,  (withholding  the  original,  which  the  vendor 
alleges  is  different  from  the  copy  filed  .^) 

As  to  the  right  of  Bryant  to  sell,  on  the  failure  of  compliiaant 
to  comply  on  his  part,  see  1  John.  Cb.  Rep.  282,  373  -  375 ; 
2  Wheat.  299 ;  1  Madd.  Ch.  427,  in  which  it  is  settled,  that  a 
party  cldiming  specific  performance,  must  show  that  there  is  no 
fiiult  on  his  part. 

Again,  in  all  cases  where  on  a  contract  for  the  sale  of  land,  the 
payment  of  the  purchase-money  is  a  condition  precedent  to  the 
conveyance,  the  vendee,  after  default  of  payment,  is  not  entitled  to 
specific  performance,  though  he  may  have  paid  a  part  of  tbe  pur- 
chase-money. 1  Madd.  Cb.  419,  note  ;  4  John.  Ch.  Rq>.  559  ; 
5  John.  Cb.  Rep.  193. 

That  the  application  for  specific  performance  is  to  tbe  (Sacretion 
of  the  Chancellor,  and  must  present  a  case  different  firom  the  pres- 
ent to^  authorize  a  decree.     See  6  John.  Ch.  Rep.  217,225; 

1  Desaus.  256  ;   14  John.  Rep.  257  ;   6  John.  Rep.  Ch.  232 ; 

2  Wheat.  Rep.  299. 

Chancellor.  Tbis  is  a  bill  for  tbe  specific  performance  of  a 
contract,  for  tbe  sale  of  two  lots  of  land  in  the  town  of  Orenacfa. 
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The  complainant  bought  the  lots  of  P.,  and  L.  H.  Bryant,  gare 
his  notes  for  the  payment  of  the  purchase-money,  and  took  their 
bond  to  make  titles  upon  the  payment  thereof,  which  he  now  offers 
to  do.     The  defendants,  Baine  and  Morton,  admit,  they  subse- 
quently purchased  the  lots  from  Bryant,  with  notice  of  his  previous 
sale  to  complainant,  but  say,  that  they  were  informed,  that  Hines 
bad  not  complied  with  his  contract.     Bryant  insists  in  his  answer 
(although  nothing  of  the  kind  appears  in  the  bond)  that,  if  the  pur- 
chase-money was  not  paid  punctually,  the  sale  was  to  be  void  ;  that 
it  was  not  so  paid,  although   demanded.     There  is  no  proof  in 
reference  to  either  of  these  facts,  either  as  to  the  terms  of  the  con- 
tract, or  the  demand  of  the  purchase-money.     The  introduction  of 
the  bond  for  title  is  objected  to,  because  it  is  but  a  copy  from  the 
record  of  its  registration.     This  is  expressly  made  evidence  by  the 
statute  of  J  837.     How.   and  Hutch.   610.     If  the  defendant  in- 
tended (as  intimated  in  his  answer)  to  deny  that  it  is  a  true  copy, 
he  should  have  applied  for  a  rule  to  compel  the  production  of  the 
original.     I  think,  that  Bryant  was  not  at  liberty  to  elect  to  con- 
sider the  contract  as  rescinded.      Although  a  contract  may  be 
rescinded  by  one  party  by  acts  in  pais,  yet,  where' such  is  his  in- 
tentional he  must  give  notice  of  it,  and  must  put  the  other  party  in 
default  by  offering  to  comply  fully  with  his  part  of  the  contract. 
In    this  case,  the  covenants  are  mutual  and  dependent,  and  before 
Bryant  could  absolve  himself  from  the  contract,  he  was  bound  to 
have  tendered  a  deed,  or  at  least  offered  to  convey  upon  the  pur- 
chase-money being  paidi     Hudson  v.  Smith,  20  John.  Rep.  27. 

There  is  nothing  in  the  case  going  to  show  that  there  was  either 
an  offer  to  convey  title,  or  that  there  was  a  demand  of  payment  of 
the  purchase-money,  or  that  the  complainant  had  any  notice  of  the 
intention  of  his  vendor,  to  abandon  or  rescind  the  contract.  It  is 
not  necessary,  that  L.  H.  Bryant  should  be  a  party.  The  legal 
title  to  the  lots  is  in  Baine  and  Morton,  and  they  having  received 
that  title  with  notice  of  the  complainant^s  prior  equity,  they  became 
trustees  thereof  for  his  use,  and  will,  upon  well  settled  principles, 
be  compelled  to  convey  it  to  him.  Sims  v.  Richardson^  2  Littell, 
276.  Let  a  decree  be  prepared,  in  accordance  with  these  views, 
appointing  a  comtnissioner  to  convey  the  legal  title,  upon  the  com- 
voL.  I.  66 
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plainant's  filing  with  the  clerk  of  this  Court  a  receipt  for  the  payraent 
of  the  purchase-money,  or  depositing  the  same  in  Court,  and  direct- 
ing the  complainant's  bill  to  stand  dismissed,  if  be  fails,  vidua  90 
days  from  the  date  of  tbe  decree,  to  comply  with  the  terms  thereof. 
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The  rule,  that  a  party  most  recorer  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakoess  of  his  adversary's,  holds  equally  in  equity  as  at  law. 

Under  the  I4th  article  of  the  Dancing  Rabbit  Creek  treaty,  granting  teservations  of  land 
to  the  head  of  each  Choctaw  family,  and  to  each  of  his  children,  the  treaty  intended  to 
secure  to  the  head  of  the  family  only  one  section,  and  to  each  of  the  children  the 
amounts  stipulated  by  the  treaty  ;  held,  therefore,  that  the  bill  of  a  Choctaw  Indian, 
setting  up  title  in  himself,  to  the  portion  of  land  reserved  for  his  children,  must  be  dis- 
missed. 

This  case  was  submitted  upon  bill  and  answers,  for  final  decree. 

Chancellor.  The  complainant  states,  in  substance,  that  at  the 
time  of  the  ratification  of  the  Dancing  Rabbit  Creek  treaty,  made 
between  the  U.  States  and  the  Choctaw  tribe  of  Indians,  he  was 
the  head  of  a  Choctaw  family,  having  nine  children,  three  over  and 
six  under  the  age  of  ten  years  ;  and  that  he  was,  by  the  terms  of 
the  14th  article  of  said  treaty,  entitled  to  four  contiguous  sections  of 
land,  out  of  the  territory  which  formed  the  subject  of  said  treaty  ; 
to  wit,  one  section  for  himself,  a  half  section  for  each  child  over  ten 
years,  and  a  quarter  section  for  each  one  under  that  age  ;  that,  at 
the  time  of  the  treaty,  he  was  residing  on  section  6,  town.  11,  range 
8,  east,  and  that  he  applied  to  have  that  section,  as  also  section  7  of 
the  same  township,  and  sections  1  and  12  of  township  11,  range  7, 
east,  reserved  from  public  sale ;  that  he  fully  complied  with  all  the 
requirements  of  said  14th  article  of  the  treaty,  necessary  to  perfect 
his  title  to  said  sections  of  land  ;  that  the  defendants  have  since  ac- 
quired, from  the  goyemment,  the  legal  title  to  different  portions  of 
section  12,  of  which  he  prays  they  may  be  divested,  and  his  title 
declared  valid. 

The  answers  admit  the  material  allegations  of  the  bill,  and  simply 
refer  to  tke  Court  the  general  question,  whether  the  complainant 
is  entitled  to  recover,  without  presenting  or  urging  any  particular 
ground  of  defence.     This  devolves  upon  me  the  necessity  of  look- 
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iDg,  generally,  into  the  nature  of  the  complainant's  claim  ;  for  the 
rule,  that  a  party  must  recover  upon  the  strength  of  his  own  tide, 
and  not  upon  the  weakness  of  his  adversary's,  holds  equally  in 
equity  as  at  law. 

It  will  be  seen  that  the  bill  proceeds  upon  the  assumptioD,  that 
the  complainant,  as  the  head  of  a  Choctaw  family,  is  not  only  enti- 
tled, in  his  own  right,  to  the  section  reserved  expressly  to  him,  but 
also  to  the  reservations  in  favor  of  each  of  his  children.  This,  I 
conceive,  is  a  misapprehension  of  the  spirit,  meaning,  and  inteDtiooof 
the  treaty.  The  treaty,  after  declaring  that  each  Choctaw  head  of 
a  family  shall,  upon  certain  conditions,  be  entitled  to  a  sectiou  of 
land,  proceeds  thus:  —  'Mn  like  manner  shall  be  entitled  to  half 
that  quantity  for  each  unmarried  child,  which  is  living  with  him,  over 
ten  years  of  age  ;  and  a  quarter  section  to  such  child  as  may  be  un- 
der ten  years  of  age,  to  adjoin  the  location  of  the  parent." 

Although  this  language  is  somewhat  obscure  and  inartificial,  it  is 
clear  beyond  doubt,  that  it  was  the  purpose  of  the  treaty  to  make 
substantive  and  distinct  provisions  for  the  children,  independeDt  of 
the  father,  although  their  title  must  be  considered  as  foDowlog  the 
conditions  annexed  to  that  of  the  father.  The  doubt  with  me  is, 
whether  the  language  referred  to  vests  the  technical,  legal  title  in  the 
father,  to  the  portion  reserved  for  the  children,  to  be  held  for  their 
use,  or  whether  they  take  directly  a  clear,  unincumbered  fee  to 
tlieir  portions,  independent  of  the  father.  I  am  not  advised  what 
construction,  in  practice,  the  government  of  the  United  States  has 
placed  upon  this  article,  in  emanating  titles  under  its  provisions:— 
whether  the  grant  is  to  the  father,  for  Ae  use  of  the  children,  or 
directly  to  the  children  themselves.  It  is  true,  that  no  practical  ex- 
position of  that  kind  could  change  any  rights  which  exist  by  virtue  of 
the  treaty  ;  it  would,  however,  show  the  construction  given  by  one  of 
the  parties  to  it,  which  I  should  be  inclined  to  adopt.  In  the  con- 
struction of  a  grant,  k  i«  the  duty  of  the  Court  to  give  effect,  ii 
possible,  to  the  intention  of  the  parties.  This  intention  is  to  be 
collected  from  the  words  and  expressions  of  the  grant  itself;  and 
wiiere  there  is  doubt  or  obscurity,  the  construction  will  be  most 
strong  against  the  grantor,  and  in  favor  of  the  grantee;  and  to  that 
end,  the  Court  will  fill  up  an  ellipsis,  and  transfer  clauses  and  sen- 
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tences,  so  as  to  make  it  available;  Lloyd  v.  Sayy  et  al.,  I  Salk.  341; 
Reesdale  v.  Halfpenny^  2  P.  Wms.  151  ;  Darrell  v.  Gunner^  Win. 
Jones,  206  ;  Hammond  v.  Ridgley^  5  Har.  and  Johns.  Rep.  345; 
Howard  v.  Rogers^  4  id.  278. 

I  cannot  conceive,  that  there  is  the  slightest  pretext  for  saying, 
that  the  father  is  exclusively  entitled,  as  well  to  the  reservation  in 
bis  favor,  as  to  that  in  favor  of  his  children.  This  would  violate 
every  known  rule  of  construction,  and  thwart  the  plain  intention  of 
the  treaty.  If  it  was  intended,  that  the  extent  of  the  reservation, 
in  favor  of  the  father,  should  be  measured  by  the  number  of  his 
children,  we  should  expect  to  find  either  a  regular  and  propor- 
tional increase,  or  a  gross  number  of  acres  reserved  to  him,  ac- 
cording to  the  number  of  his  children  ;  but  we  find  a  distinct  reser- 
vation for  the  father,  and  then  a  separate  but  unequal  provision  for 
each  child.  I  think,  by  filling  up  an  ellipsis,  and  making  a  slight 
transposition,  the  pl'ain  reading  of  the  article  is,  that  there  shall  be 
reserved  to  each  head  of  a  Choctaw  family  one  section  of  land  ; 
and,  in  like  manner,  there  shall  be  reserved  half  that  quantity  for 
each  child  living  with  him,  over  the  age  of  ten  years  ;  and  a  quarter 
section  to  each  child  under  that  age.  In  the  case  of  JVeu^tnan  v. 
Harris  and  Plummer  (5  How.  Rep.  564),  where  this  provision  of 
the  treaty  was  under  discussion,  the  Court  strongly  intimate  an 
opinion  against  the  right  of  the  father,  beyond  h  single  section. 
Referring  to  a  charge  given  by  the  court  below,  Mr.  Chief  Justice 
Sharkey  says  :  '*  If  by  this  charge  the  Court  intended  to  convey 
the  idea,  that  the  title  to  the  whole  1280  acres  vested  in  Foster  in- 
dividually, and  no  portion  of  it  to  his  children,  or  to  him  b  trust 
for  them,  the  propriety  of  the  charge  may  be  doubted." 

If  the  construction  which  I  place  upon  the  language  of  the  treaty 
be  correct,  it  will  follow,  that  the  father  is  neither  vested  bene- 
ficially, nor  in  trust,  to  any  portion  of  the  land  reserved  on  account 
of  the  children.  Although  there  is  something,  from  the  awkward 
structure  of  the  sentence,  which  gives  color  to  the  idea,  that  the 
father  is  to  take  in  trust  for  the  children,  jet  the  spirit  and  scope  of 
the  whole  article  on  that  subject  is,  I  think,  opposed  to  such  con- 
struction. I  can  see  no  solid  reason  in  its  favor.  The  treaty  it- 
self indicates  no  special  or  general  purpose  in  favor  of  separating 
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the  legal  from  the  equitable  title,  as  to  the  resenradon  in  fa?or  of 
the  children ;  and  as  it  expresses  none,  I  feel  bound  to  presume, 
that  none  such  existed,  and  that  it  was  not  the  intention  to  create 
such  a  distinction. 

The  complainant  shows,  that  section  six  is  the  one  to  which  he 
is  individually  entitled  under  the  treaty,  by  reason  of  his  residence 
thereon  ;  and  as  he  shows  no  title  to  section  twelve,  which  is  here 
in  controversy,  his  bill  must,  according  to  the  view  I  have  taken  of 
it,  be  dismissed.  But  as  the  defendants  have  allowed  him  to  pro- 
gress to  a  hearing  on  the  merits,  without  taking  the  objection  upon 
which  the  case  turns,  each  party  will  be  directed  to  pay  Us  own 
costs. 

Let  a  decree  be  prepared  accordingly. 
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After  general  answer,  the  defendant  cannot  raise  the  question  of  jurisdiction  on  the  hear- 
ing, nnless  the  defect  of  jurisdiction  goes  to  the  very  sabject-matter  of  the  suit. 
An  interlocutory  decree  for  an  account,  is  always  under  the  control  of  the  Court,  and  may, 
under  peculiar  views,  even  after  confirmation  of  the  report  by  a  commissioner,  taking 
an  account  under  the  decree,  be  reviewed  and  set  aside. 
D.  filed  her  bill,  claiming  a  large  sum  to  be  due  from  R.'s  intestate,  V.  (for  whom  D. 
had  once  been  guardian),  for  sums  expended  for  Y.,  while  she  was  her  ward.  —An 
interlocutory  decree  for  an  account,  though  the  bill  did  not  pray  for  an  account,  was 
ordered,  and  the  conmiissioner  Reported  a  large  balance  to  be  due  D.,  for  the  care  of  V., 
not  only  while  the  relation  of  guardian  and  ward  existed,  but  for  a  period  long  anterior 
to  that  time ;  which  report,  although  excepted  to  by  both  parties,  was  confirmed,  with- 
out disposing  of  the  exceptions ;  held,  upoi^  final  hearing  of  the  cause,  that  the  report 
of  the  commissioner  was  not  res  a^jtuUeataf  by  the  order  of  confirmation,  but  was 
under  the  control  of  the  Court,  and  should  be  set  aside  and  annulled,  for  irregularity. 
D.,  in  the  year  1815,  offered  to  take  charge  of  V.,  a  motherless  infant,  and  raise  and 
educate  her  at  her  own  expense,  and  did  so,  until  the  year  1830,  when  she  took  out 
letten  of  guardianship  over  Y.,  and  her  property,  and  in  her  report,  as  guardian,  to  the 
Probate  Court,  in  1832,  stated  that  she  had  kept  no  account  against  Y.,  and,  from 
friendship  for  her  mother,  had  been  induced  to  raise  and  educate  Y. ;  Jield^  that  under 
these  circumstances,  there  was  no  foundation  either  in  law  or  fact,  for  any  charge  in 
favor  of  D.  against  V.,  prior  to  the  year  1830. 
Where  a  guardian  expends  more  money  upon  his  ward,  than  the  income  of  his  ward's 
estate,  without  authority  from  the  proper  tribunal,  he  does  it  at  his  peril ;  and,  having 
•0  done,  he  has  no  claim  to  have  the  principal  property  sold  to  reimburse  him  in  such 
excess,  much  less  a  right  to  retain  the  property  for  that  purpose. 
Where  exceptions  are  allowed  to  a  report,  reducing  the  amount  of  the  account  reported, 
the  Court  can,  without  referring  the  account  back  for  a  restatement,  modify  the  report, 
and  settle  the  true  amonst  upon  the  evidence  reported. 

The  bill  in  this  case  states,  that  Jane  Davis  was  appointed  guar* 
dian  of  Matilda  Vaughan,  an  orphan,  and  came  into  possession  of 
eight  slaves,  the  property  of  said  Matilda,  to  wit :  Laura,  aged  24, 
and  her  two  children,  both  under  the  age  of  4  years  ;  Fanny,  aged 
40,  and  her  4  children  ;  Alran,  aged  18  or  20,  Sandy,  tO,  Martha, 
6,  and  Henry,  4  years. 

That,  from  the  1st  of  April,  1815,  to  16th  March,  1834,  aiid 
Jane  expended  large  sums  of  money,  for  maintenance  and  educa- 
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tion  of  said  Matilda,  who  died,  about  the  i6th  March,  1834,  and 
Eldred  Roberts  became  her  administrator. 

That  since  the  death  of  Matilda,  four  of  said  slaves  have  been 
hired  by  said  Jane  to  the  complainant,  Stamps,  to  wit:  Matilda 
and  her  four  children,  and  three  have  been  hired  to  the  comphio- 
ant,  Ananias  Darbin,  to  wit :  Laura,  and  her  two  children. 

That  Roberts  has  commenced  an  action  of  detinue  against 
Stamps,  and  another  action  against  Darbin,  for  said  slaves. 

That  upwards  of  $3000  is  due  to  Jane  Davis,  after  deducting 
the  amount  received  by  her  for  hire  of  said  slaves,  and  said  slaves 
are  the  only  security  in  her  hands,  out  of  which  to  return  the  ad- 
vances of  money,  and  expenses,  for  the  maintenance  and  education 
of  said  Matilda,  prays  an  injunction  of  the  suits  at  law,  and  that 
said  slaves  may  be  sold  to  satisfy  the  ameunt  due  to  said  Jane,  and 
the  residue,  if  any,  paid  to  the  administrator,  and  for  general  re- 
lief, of  the  defendant. 

The  answer  admits,  that  Jane  Davis,  in  1830,  was  appointed 
guardian,  but  avers  she  never  gave  bond  according  to  the  order  of 
the  court  appointing  her. 

That  some  time  in  January,  1830,  said  Jane  came  into  posses- 
sion of  the  slaves  of  said  Matilda,  as  is  stated  in  said  bill 

That  said  Matilda  died  in  1834,  and  defendant  became  her  ad- 
ministrator. 

That,  about  the  year  1815,  Jane  Davis,  for  the  friendship  she 
had  for  Matilda's  mother,  besought  the  friends  and  relations  of  said 
Matilda,  to  suffer  her  to  keep  said  Matilda,  promising  to  raise  and 
educate  her  at  her  own  expense. 

That  several  of  the-relatives  and  friends  offered  to  take  Matilda, 
then  about  one  or  two  years  old,  and  raise  and  educate  her  at  their 
own  expense,  but  said  Jane  insisted  on  keeping  her,  and  raising  her 
at  her  own  expense,  and  never  thought  or  pretended  she  was  en- 
titled to  charge  anything  for  raising  said  Matilda,  until  1830,  when 
she  became  her  guardian,  and  received  possession  of  said  property. 

The  answer  charges,  that  the  hire  of  said  slaves  was  more  than 
sufficient  to  pay  for  Matilda's  education  and  maintenance,  up  to  the 
time  of  her  death,  without  touching  the  capital,  and  insists  said 
Jane  shall  not  be  allowed  more  than  the  income  of  said  property. 
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That  said  Jane,  so  far  from  paying  the  debts  of  said  Matilda, 
suffered,  to  a  large  sum,  the  debts  to  remain  unpaid,  which  defend- 
aot,  as  administrator,  has  paid. 

That  defendant  called  upon  her  to  deliver  to  him  said  slaves,  to 
enable  him  to  pay  the  debts,  and  obtained  an  order  upon  her,  to 
deliver  them,  from  the  Probate  Court,  which  she  refused  to  obey. 
That  defendant,  therefore,  commenced  suit  for  the  recovery. 

The  answer  further  says,  that  the  charges  made  in  the  bill,  for  her 
maintenance  and  education,  are  unfair  and  unjust,  illegal  and  false  ; 
and  of  which  no  part,  up  to  1830,  ought  to  be  allowed,  and,  since 
1830,  the  hire  of  the  slaves  was  Qx>re  than  sufficient  to  compen-- 
sate. 

That  if  properly  hired,  the  hire  would  have  amounted  to  $1436,, 
which  would  more  than  pay  the  expense  of  her  maintenance  and 
education. 

That  since  the  death  of  Matilda,  the  hire  of  the  slaves  has  been 
worth  $400  per  year. 

That  upon  a  fair  and  legal  settlement  of  accounts,  between  said 
Jane  and  the  estate  of  said  Matilda,  a  consjfierable  balance  will 
be  due  the  estate  of  said  Matilda. 

That  no  part  of  said  Jane's  account  ought  to  be  allowed,  as  na 
Touchers  are  shown,  and  the  accounts  may  still  come  against  the* 
estate,  as  some  accounts  have  already  come  ;  and  prays  that  the 
injunction  be  dissolved,  and  that  Mrs.  Davis  may  be  compelled  to 
pay  the  defendant  that  portion  of  the  hire  for  the  slaves  which  she 
has  received,  over  and  above  the  amount  of  expenditure  she  had 
been  at,  on  account  of  her  ward,  &c. 

Upon  this  state  of  pleadipg,  the  then  Chancellor  ordered  an  in- 
terlocutory decree  for  an  account ;  the  decree  purports  to  have 
been  made  by  consent  of  parties,  and  directs  :  ^^  That  the  case 
be  referred  to  John  B.  Jones,  to  take  and  state  the  account  be-* 
tween  the  parties,  of  and  concerning  the  charges  and  demands  of 
complainant,  Davis,  by  board  and  expenditures  by  her  furnished  and 
incurred,  on  behalf  defendant's  intestate ;  and  also,  for  charges 
and  demands  of  defendant,  against  said  complamant,  Davis,  for 
the  use,  hire,  and  profits  of  the  slaves  of  defendant's  intestate,  in 
vox*.  !•  67 
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the  pofsesskui  of  said  complaiiitBC,aiid  for  mooejr  received  bj  com- 
pbinaot  to  said  btestate's  use. 

*'  On  taking  the  account,  said  commissioner  is  iostracted  to  le* 
oeive  all  proper  vouchers,  or  evidences  of  debt,  in  behalf  of  either 
party,  subject  to  such  exceptions  to  their  allowance,  as  eidierputj 
may  file  before  him.  He  will  hear  and  receive  all  competeDt 
testimony  in  the  cause,  and  report  the  same  as  taken,  inwritiog,  to 
this  Court. 

^^  It  is  further  ordered,  on  taking  said  account,  said  comoiissiooer 
is  instructed  to  distinguish,  in  his  report,  such  items  and  clnrges  of 
complainant,  Davis,  against  defendant's  intestate,  of  date  prior  to 
her  appointment  as  guardian  to  defendant's  mtestate,  from  thoia 
made  subsequent. 

<^  It  is  further  ordered,  that  the  question  of  final  alloiniieelo 
complainant,  of  demands  and  charges  against  defendant's  lateitateY 
accruing  before  such  appointment  of  guardianship,  be  reserved  for 
the  decree  of  the  Chancellor,  on  the  coming  in  of  said  repoit 

^^  To  give  legal  notice,  &c.,  and  report  to  the  next  term." 

The  cause  was  d^)y  referred,  and  the  report  made  in  due  time. 
It  is  not  deemed  necessary,  to  set  out  the  particulars  of  tbb  report 
at  greater  length  than  is  done  in  the  Chancellor's  opinion.  It  was 
excepted  to  by  counsel  of  both  parties,  but  notwithstanding  the  exr 
captions,  and  without  any  disposition  of  them,  was  confirmed. 

The  report  exhibited  a  large  balance  in  favor  of  Mrs.  Daris, 
and  extended  over  the  whole  period  from  1816,  until  the  deitb  of 
Miss  Vaughan. 

Upon  this  state  of  fact  and  pleading,  the  cause  was  submitted  far 
final  hearing  and  decree. 

Winchester  J  for  the  complainant. 

The  confirmation  of  the  report  was  a  waiver  of  the  excepiioDS, 
and  precludes  any  inquiry  behind  the  report. 

Probate  Court  had  no  jurisdiction  with  reference  to  the  accovt 
accruing  before  the  relation  of  guardian  and  ward  oommeaced,  sod, 
there  being  a  general  answer,  the  question  of  jurisdiction  thus  &r  b 
waived^     4  J.  Ch.  R.  445. 

Objections  to  the  admissibility  of  evidence  before  a  Master^  oot 
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made  the  ground  of  exception  on  the  coming  in  of  the  report,  will 
be  coDsidered  as  waived,  and  cannot  be  made  at  the  final  hearing. 
Maurice  v.  Coxj  5  John.  Ch.  Rep.  441 ;  Smith  v.  Smithy  4  vol. 
John.  Ch.  Rep.  445. 

On  the  final  hearing,  the  Court  cannot  hear  objections  to  the 
interlocutory  decree  to  account,  or  to  the  confirmation  of  the  report, 
both  of  which  are  res  adjudicaia. 

The  interlocutory  decree  was  drawn  up  by  defendant's  counsel, 
and  is  in  his  handwriting,  Mr.  Henderaon^s,  and  is  by  consent  of 
parties. 

It  directs,  that  the  consideration  of  what  items  should  be  allowed, 
anterior  to  the  appointment  as  guardian  of  the  complainant,  should 
be  reserved  to  the  coming  in  of  the  report.  On  the  coming  in  of 
the  report,  the  exceptions  accompanied  them,  and  the  items  were 
allowed  by  the  confirmation  of  the  report,  and  are  not  now  open 
ibr  discossion. 

Qwlmafi  and  JlfJIfurran,  for  defendant. 

It  appears  that  the  report  of  the  commissioner  has  been  con- 
firmed, notwithstanding  exceptions  were  filed,  without  any  notice  of 
the  exceptions. 

Without  dwelling  upon  this  error,  we  propose  to  look  into  the 
merits  of  the  cause.  The  confirmation  of  the  report,  made  upon 
an  interlocutory  order  by  consent,  amounts  to  nothing  more  than  a 
recognition  of  the  correctness  of  the  amounts  of  claims  reported 
under  each  head. 

The  interlocutory  order  is  not  a  decree  to  account.  It  contains 
DO  order  or  decree  to  account.  It  is  a  mere  reference,  by  consent, 
to  ascertain  amounts  as  facts.  If  it  can  be  considered  as  an  order 
to  account  in  relation  to  receipts  and  ext>enditures,  as  guardian,  it 
certamly  and  clearly  leaves  the  question  of  the  liability  of  the  de- 
fendant, for  the  items  prior  to  1830,  the  open  subject  of  considera- 
tion to  the  final  decree. 

The  c<»ifirroation  makes  no  order  in  relation  to  that  branch  of 
the  report.  The  disposition  of  that  claim  can  only  be  made  on 
final  hearing.  Neither  partf  could  except,  under  the  terms  of  the 
interlocutory  consent  order,  that  the  commissioner  reported  certain 
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chims,  because  it  was  agreed  he  should  report  them.  Therefore, 
the  confirmatioD  merely  recognizes  the  propriety  of  the  report,  so 
far  as  it  follows  the  reference. 

This  consent  reference  can  only  be  considered  as  a  conveDieDt 
mode  of  finding  facts,  to  be  used  on  final  hearing. 

If  this  be  considered  a  correct  view  of  this  order,  admitting  the 
consent  to  account,  while  the  relation  of  guardian  aod  ward  reallj 
existed,  I  insist  upon  the  statute  of  limitations  against  the  old  ac- 
count claimed. 

3.  The  evidence  shows  it  never  was  intended  to  be  cUmed.  It 
was  never  claimed  by  the  guardian,  by  the  exhibition  of  any  account. 
3  M'Cord,  Ch.  R.  56  ;  1  Munf.  119. 

3.  All  claim,  if  any  existed,  and  all  controversy  about  it,  b 
settled  by  the  report  to  the  Orphans'  Court,  and  by  the  final  order, 
directing  the  property  to  be  delivered  up.  This  must  be  regarded, 
in  connection  with  the  report,  as  a  final  and  conclusive  settlement  of 
all  claims  between  the  guardian  and  ward.  And  if  the  consent  to 
refer  the  accounts  since  1830,  may  be  considered  as  eoabBngthis 
Court  to  take  jurisdiction  of  those  matters,  no  such  consent,  to  aibw 
claims  prior  to  1830,  can  be  drawn  from  the  reference,  aod  we 
make  all  objections  to  them. 

4.  A  guardian,  who  has  had  possession  of  a  ward's  property,  and 
has  never  rendered  any  account  of  that  property  to  the  proper  tri- 
bunal, cannot  be  allowed  for  expenses. 

The  above  remarks  are  made  on  the  supposition  that  the  Court 
can  take  cognizance  of  the  order  of  reference,  on  account  of  the  |tf^ 
tial  consent  of  the  defendant.  We  think,  however,  the  Court  has 
no  jurisdiction  to  compel  or  settle  such  account  between  guardiaa 
and  ward,  and  that  the  partial  records  presented  show  that  die  com- 
petent tribunal  has  already  acted  upon  these  accounts,  and  fff^  ^ 
final  decree  thereon,  by  the  order  to  deliver  up  all  the  property  of 
the  ward.  If  such  should  be  the  view  takeoj  what  should  be  the 
decree  ? 

The  complainant  has  come  into  this  Court,  and  herself  shown, 
and  the  proofs  show,  that  she  has  received  the  hire  of  these  slaves 
from  the  termination  of  her  guardianship,  by  the  death  of  the  ward. 
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We  should  receive  a  decree  for  that  sum,  as  ascertained,  and  the 
injunction  should  be  dissolved. 

Chancellor.  It  is  necessary,  to  a  correct  understanding  of  this 
case,  that  I  should  advert  to  its  leading  facts,  and  to  the  peculiar 
attitude  in  which  it  is  submitted  for  final  hearing  ;  as  much  of  the 
embarrassment  in  its  consideration  arises  from  technical  difficulties, 
which  have  grown  Up  in  its  preparatory  stages. 

The  substantial  facts  of  the  case,  as  disclosed  by  the  pleadings 
and  proof,  are  these  :  —  The  complainant  (Jane  Davis)  in  April, 
1815,  solicited  and  obtained  the  care  and  custody  of  the  person  of 
Matilda  Vaughan,  then  a  motherless  infant,  and  continued  that  cus- 
tody, as  a  kind  of  foster-mother,  up  to  January,  1830,  when  she 
applied  for  and  obtained  an  order  for  letters  of  guardianship  to  said 
minor,  from  the  Probate  Court  of  Wilkbson  county,  and  thereupon 
took  possession  of  eight  negro  slaves,  belonging  to  her  said  ward  ; 
and,  in  1832,  returned  to  said  court  an  account  of  their  hire,  which 
appears  to  be  the  only  account  of  the  kind  exhibited  by  her  during 
the  continuance  of  her  guardianship.  In  March,  1834,  Miss  Vaughan 
died,  and  the  defendant  administered  upon  her  estate,  and  obtained 
an  order  from  said  court,  requiring  Mrs.  Davis  to  deliver  over  to 
him  all  the  property  in  her  hands,  as  guardian  aforesaid.  This 
order  was  disregarded,  and  the  administrator  brought  his  action  of 
detinue,  to  recover  the  possession  of  said  slaves;  whereupon,  the 
complainants  filed  their  bill  in  this  Court,  enjoining  said  action,  and 
in  which  Mrs.  Davis  claims  a  large  balance  as  due  her,  in  her  char- 
acter of  guardian,  dating  her  account  back  with  the  commencement 
of  her  care  and  custody  of  the  person  of  Miss  Vaughan,  and  asking 
a  decree  for  the  sale  of  said  slaves,  to  satisfy  such  balance.  No 
account  is  asked  for,  but  a  specific  teilance  is  stated,  in  the  shape  of 
a  fixed  and  ascertained  debt.  The  answer  of  the  administrator  ad- 
mits that  Mrs.  Davis  took  charge  of  his  intestate  (Miss*  Vaughan)  in 
the  year  1815,  but  states  that  it  was  done  at  her  earnest  solicitation^ 
and  with  the  promise  that  she  would  raise  and  educate  her,  at  her 
own  expense,  and  insists  that  no  charge  can  be  made  from  1815  up 
to  1830,  when  she  became  guardian ;  and  that,  from  that  time  to  the 
death  of  Miss  Vaughan,  the  use  and  hire  of  the  slaves  was  more  than 
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sufficient  to  meet  the  expenses  for  board  and  ediicatioD,  and  asks  a 
decree  against  Mrs.  Davis  for  the  overplus. 

In  July,  1836,  an  interlocutory  order  for  an  account  was  made 
by  Chancellor  Turner,  with  the  consent  of  the  parties,  in  which  the 
commissioner  is  instructed  to  state  an  account  of  the  charges  for  board 
and  education,  and  of  the  charges  for  the  hire  of  the  slaves,  and  to 
distinguish  between  such  charges  for  board,  &c.  as  accrued  before 
the  complainant's  appointment  as  guardian,  and  those  which  accroed 
afterwards.  The  commissioner  made  his  report  accordingly,  show- 
ing a  large  balance  due  the  complainant,  accompanied  by  exceptions 
taken  by  both  parties.  By  some  oversight,  as  I  presume,  this  report 
was  subsequently  confirmed,  without  any  notice  having  been  taken  of 
the  exceptions;  and  in  this  awkward  and  embarrassed  condition,  the 
case  was  submitted,  at  a  former  day,  on  final  hearing.  The  couose! 
for  the  defendant  insists,  that  the  case  should  be  dismissed,  for  want 
of  jurisdiction;  that  the  settlement  of  the  account  of  the  complain- 
ant properly  belongs  to  the  Probate  Court  in  which  the  letters  of 
f  uardianship  were  taken.  If  this  objection  had  been  taken  by  de- 
murrer or  plea,  or  had  been  insisted  on  in  the  answer,  I  should  have 
held,  in  accordance  with  the  course  of  decision  in  this  State,  that 
the  bill  should  be  dismissed;  but  the  objection  is  not  taken  in  either 
of  these  forms.  It  has  been  repeatedly  decided,  in  this  Court  and 
elsewhere,  that  a  defendant  cannot,  after  general  answer,  raise  the 
question  of  jurisdiction  on  the  hearing,  unless  the  defect  of  jurisdic- 
tion goes  to  the  very  subject-matter  of  the  suit.  The  true  contest 
is,  whether  the  complainant  is  entitled  to  any  portion  of  the  accooot, 
reported  as  accruing  prior  to  the  date  of  her  letters  of  guardianship. 
The  complainant's  counsel  insist,  that  that  question  cannot  now  be 
looked  into  ;  that  it  became  res  adjudieala^  by  virtue  of  the  inter- 
locutory decree,  and  the  confirmation  of  the  report  made  under  that 
decree  ;  neither  of  which,  it  is  insisted,  can  be  reviewed  upon  the 
final  hearing.  I  cannot  assent  to  these  propositions,  to  the  extent  to 
which  they  go.  Suppose  (as  will  appear  to  be  the  case  here),  thai 
an  interlocutory  order  should  be  made,  directing  an  inquiry  into  mat- 
ters  for  which  there  was  no  foundation  laid  by  the  biO,  must  tiie 
Court  necessarily  decree  upon  those  matters,  because  of  such  order, 
and  a  confirmation  of  the  report  thereon  ?    I  think  not.    A  general 
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refer^ce  for  an  account  is  a  mere  decretal  order,  and  has  not  the 
conclusive  incidents  of  a  decree.     It  is  intended  to  ascertain  mere 
matters  of  fact,  pertinent  to  the  case,  and  preparatory  to  a  final 
hearing.    1  Hoffinan,  Ch.  Pr.  501.    And  if,  under  such  reference, 
the  commissioner  reports  anything  not  warranted  by  the  bill,  the 
Court  would,  I  conceive,  be  bound  to  disregard  it  upon  final  hear- 
ing ;  and  that,  too,  whether  exceptions  were  taken  or  not,  and  even 
though  the  report  had  been  confirmed;  for  the  reason  that  the  Courts 
in  rendering  a  decree,  cannot  travel  out  of  the  boundary  prescribed 
by  the  pleadings  and  proof.     Such  a  report  would  be  analogous,  in 
its  effects  and  consequences,  to  the  finding  of  a  jury,  under  an  im- 
material issue.    I  find  express  authorities  (if  indeed  authorities  were 
necessaiy  on  such  a  point),  which  warrant  me  in  declaring  that  an 
interlocutory  order,  made  in  the  progress  of  a  case,  is  always  under 
the  control  of  the  court  rendering  it,  and  that  it  is  not  error  to  set 
it  aside.  Hays  v.  JIfay's  hein,  1  J.  J.  Marsh.  497.  Such  order  may 
be  set  aside  for  irregularity  or  other  cause,  showing  that  it  should  not 
be  allowed  to  stand.  2  Mylne  and  Keene,  284  ;  4  Johns.  Ch.  R.  35. 
There  are  many  cases  where  the  report  of  a  commissioner  has, 
under  peculiar  circumstances,  been  reviewed,  even  after  confirma- 
tion.    Adams  v.   Claxton^  6  Yes.  226 ;    Twmer  v.   Tumtr^   1 
Jacob  Sl  Walker,  39  ;  1  Hoffman's  Ch.  Pr.   549.     I  think  the 
case  before  me  presents  the  strongest  ground  for  the  exercise  of 
that  power.     In  the  first  place,  it  was  certainly  irregular  to  take  a 
confirmation  of  the  report,  while  exceptions  were  pending  from  both 
parties.     In  the  next  place,  it  appears  from  the  complabant's  bill, 
that  she  claims  alone  in  her  character  of  guardian,  without  stating 
at  VFbftt  time  she  became  such  guardian.     There  is  no  claim,  what- 
ever,  set  up  by  the  bill,  except  such  as  accrued  to  her  in  right  of 
her  guardianship.     It  is  clear,  therefore,  that  she  cannot,  by  the 
torm  of  any  interlocutory  order,  nor  by  any  proof,  make  her  case 
broader  than  it  is  made  by  her  bill.     Now  the  proof  shows,  that 
she  became  the  guardian  of  Miss  Vaughan  in  the  year  1830  ;  the 
commencement  of  her  account,  as  guardian,  must  necessarily  be 
limited  to  that  date.     The  rule,  that  the  allegata  and  probata  must 
correspond,  has  the  same  reason  to  support  it  in  equity,  as  at  law. 
The  bill  makes  a  claim  for  money  alleged  to  have  been  expended 
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upon  Miss  Vaughao,  as  the  coroplainant^s  "  ward,"  and  sbe^exhibits 
an  account  which  goes  back  to  the  year  1815,  when  the  proof 
shows  that  the  relation  of  guardian  and  uard  did  not  conimeDce 
until  in  the  year  1830.  There  is  no  claim  set  up  hj  the  bill  upon 
the  principles  of  an  implied  assumpsit,  on  the  part  of  Miss  Vaaghn, 
to  account  for  money  expended  in  furnishing  ber  with  necessaries. 
This  might  perhaps  have  been  sufficient  to  authorize  the  complaia- 
ant  to  go  behind  her  letters  of  guardianship,  in  stating  her  account. 
But  then  it  would  have  been  con6ned  to  absolute  necessaries,  accord- 
ing to  all  the  legal  restrictions  and  qualifications  upon  that  subject. 
The  account  is,  therefore,  erroneous  upon  its  face,  so  far  as  it  is 
allowed  the  complainant,  prior  to  the  year  1830,  there  being  no 
foundation  laid  by  the  bill  and  testimony  for  that  branch  of  the  re- 
port. In  such  case  it  is  well  settled,  that  the  report  may  be  ob- 
jected to  at  the  hearing,  even  in  the  absence  of  exceptions. 
Whitens  exe'rs  v.  Johnsotiy  2  Munf.  R.  285.  The  interlocutory 
order  to  account,  instead  of  admitting  the  complamant's  right  to  an 
account,  previous  to  the  year  1830,  contains  a  strong  implied  denial 
of  such  right,  by  requiring  that  portion  of  the  account  to  be  distin- 
guished from  the  other,  and  reserving  the  question  of  its  legali^ 
to  be  subsequently  passed  upon  by  the  Court.  This  seems  to  ne 
to  be  the  scope  and  effect  of  that  order. 

And  now,  having  freed  the  case  from  these  technical  difficulties, 
the  question  is.  What  decree  should  be  rendered  upon  the  merits  of 
the 'Case  i  I  have  no  difficulty  in  declaring,  that  if  the  bill  bad  been 
broad  enough  to  admit  such  inquiry,  I  should  still  have  held,  tint 
that  portion  of  the  account  embraced  between  the  years  1815  and 
1830  was  improperly  allowed.  It  is  clear  from  the  complaioaot's 
own  report,  and  from  the  deposition  of  Stafford  (both  of  which 
were  improperly  excluded  by  the  commissioner) ,  that  she  took  charge 
of  Miss  Vaughan  from  mere  motives  of  friendship  to  her  mother, 
without  the  intention,  or  expectation,  of  charging  her  with  the  ex- 
penses of  board  and  education.  The  rules  of  both  law  and  rooraliiy 
require,  that  what  was  inter^ded  as  a  mere  gratuity,  shall  not  be 
converted  into  a  pecuniary  demand.  The  idea  of  making  a  charge 
at  all,  was  evidently  an  afterthought,  and  does  not  appear  to  ba?e 
been  su^ested,  until  after  the  death  of  Miss  Vaughan,  w,  at  least, 
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not  until  1830,  when  letters  of  guardianship  were  taken.  The 
report  of  Mrs.  Davis,  as  guardian,  made  to  the  Probate  Court  of 
Wilkinson  c6unty  in  1832,  states,  that  she  had  kept  no  account 
against  her  ward,  and  that,  from  the  strong  ties  of  friendship  for  the 
mother  of  her  ward,  she  had  been  induced  to  raise  and  educate  the 
latter  at  her  own  expense.  The  deposition  of  Stafford  proves, 
that  he  was  desirous  of  taking  the  child,  and  offered  to  do  so,  and 
raise  her  at  his  own  expense,  but  that  Mrs.  Davis  would  not  con- 
sent to  it.  Under  these  circumstances,  there  is  no  foundation  in 
law  or  in  fact,  for  any  charge  prior  to  the  year  1830.  2  M'Cord, 
Cb.  Rep.  56  ;  1  Munf.  Rep.  119.  But  even  if  the  complainant 
bad  been  regularly  appointed  gtjardian,  in  the  year  1815,  still  the 
prayer  of  the  bill  for  the  sale  of  the  principal  property  of  the  ward 
could  not  be  granted.  A  guardian  who  expends  more  money  upon 
his  ward  than  the  income  of  the  ward's  estate,  does  it  at  his  peril. 
It  is  well  settled  that  a  guardian  cannot  trench  upon  the  principal 
property  of  his  ward  by  exceeding  his  income,  without  authority  for 
that  purpose  from  the  appropriate  tribunal.  Here  the  complain- 
ant, if  her  accounts  were  allowed,  having  exceeded  the  income  of 
ber  ward,  has  no  claim  to  have  the  principal  property  sold  to 
reimburse  ber  in  such  excess,  much  less  a  right  to  retain  the  prop- 
erty for  that  purpose. 

Upon  the  whole,  I  shall  direct  the  order  of  con6rmatibn  to  be 
vacated,  as  having  been  irregularly  obtained  ;  and  that  the  excep- 
tions of  the  defendant  to  the  report  be  sustained,  as  to  so  much  of 
tbe  account  as  goes  behind  the  year  1830  ;  and  that  the  report  as  to 
the  remainder  of  the  account  be  conBrmed:  that  the  exceptions 
of  tbe  complainant  be  disallowed  ;  and  that  tbe  defendant  have  a 
decree  over  against  the  complainant  Davis,  for  the  difference  be- 
tween the  char||B  of  hire  for  the  negroes,  and  the  charge  of  board, 
JLC,  from  1830,  as  reported ;  that  the  injunction  to  the  suit  at  law 
be  dissolved,  and  th^t  the  complainant,  L.  Davis,  pay  the  costs  of 
this  suit. 

At  Brst,  I  bad  some  doubt,  whether,  upon  sustaining  a  part  of  the 

exceptions  to  the  report,  it  would  not  be  necessary  to  refer  it  back 

for  a  restatement  of  the  account;  but,  upon  an  examination  of  tlie 

practice  upon  this  subject,  I  find  it  is  unnecessary.     Where  ex- 
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ceptioDs  are  allowed  to  a  report,  reducing  the  amount  of  tbe  ac- 
count  reported,  the  Court  can  noodify  the  report,  and  settle  tbe  true 
amount  upon  the  evidence  reported,  without  referring  it  bacit  to  i 
commissioner.     Taylor  v.  Reed,  4  Paige,  Ch.  R.  561. 
Lei  a  decree  be  prepared  in  accordance  with  these  ?ieirs. 
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C,  btinf  the  admiDittrator  of  a  deceased  mortgagor,  iras  gamisbeed  by  B.,  a  creditor  of 
the  mortgagee,  and  answered,  admitting  the  detit ;  and  judgment  was  rendered  against 
him ;  C.  afterwards  fonnd  that  the  mortgagee  had  previously  transferred  the  mortgage 
notes  to  G.,  who  insisted  on  their  payment  to  him ;  C.  filed  bis  bill,  making  them  all 
parties,  and  requiring  them  to  interplead,  and  settle  their  conflicting  righu  to  the  mort- 
gage debt,  and  praying  an  injunction  against  the  judgment  of  B. ;  held^  the  case  pre- 
sented  by  the  bill  was  a  proper  one  of  interpleader,  and  that  the  judgment  of  B. 
should  be  enjoined^  until  it  was  ascertained  whether  the  transfer  of  the  notes  was 
before  or  aAer  the  judgment,  and  if  beforci  that  the  judgment  of  B.  should  be  perpet* 
nally  enjoined. 

Fending  a  hill,  filed  by  an  administrator,  to  ascertain  to  whom  notes  secured  by  a  mort- 
gage, made  by  his  intestate,  should  he  paid,  the  estate  of  the  mortgagor  was  declared 
insobent,  which  fact  was  made  the  matter  of  a  supplemental  bill  by  the  administrator  i 
heldf  that  the  insolTcncy  of  the  estate  did  not  suspend  the  action  of  the  Court,  in  grant- 
ing a  decree  in  the  case,  or  the  right  of  the  snccessfal  litigant  to  a  sale  of  tlie  mortgaged 
premises,  to  pay  his  debt. 

In  this  case  an  injimctioo  had  been  granted,  staying  an  execu- 
tioQ  at  ]avv  in  favor  of  the  Agricultural  Bank  against  the  complain- 
ant.  The  bank  moved  to  dissolve  the  injunction,  and  the  cause 
was  submitted  upon  that  motion,  and  also,  if  the  case  was  consider* 
ed  in  readiness  for  it,  for  a  final  decree. 

Chancellor.  The  complainant,  as  the  administrator  of  a  d^* 
ceased  mortgagor,  was  gamisbeed  by  the  Agricultural  Bank  as  a 
creditor  of  the  mortgagee.  Upon  that  process,  the  complainant 
answered,  admitting  the  indebtedness  by  his  intestate,  and  there* 
upon  a  judgment  was  rendered  in  favor  of  the  bank  against  him,  as 
adinuiistrator.  He  now  alleges,  that  the  notes,  which  constituted 
the  evidence  of  such  indebtedness  on  the  part  of  his  intestate,  had 
been  transferred  by  the  mortgagee  to  third  persons,  at  the  time  of 
the  suiiig  out  of  the  garnishment,  and  that  he  did  not  then  know 
tliat  fact.  That  the  bank  is  attempting  to  enforce  the  judgment, 
and  the  holders  of  the  notes  threatening  to  enforce  the  mortgage. 
The  bill  makes  them  all  parties  defendant,  and  prays,  that  both 
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claimaots  may  be  enjoined  from  further  proceeding,  until  they  inte^ 
plead  and  settle  their  conflicting  claims.  The  case  of  Oldham  v. 
Ledbetter  (I  Howard,  49)  decides  the  question  as  to  the  propriety 
or  the  interpleader.  The  defendants,  Gale  and  others,  as  ibe 
holders  of  the  notes  which  the  mortgage  was  made  to  secure,  Id- 
sist  upon  their  right  to  the  money  therein  called  for,  in  opposition  to 
the  bank,  and  for  a  foreclosure  of  the  mortgage.  The  complainant 
afterwards  6led  a  supplemental  bill,  suggesting  the  insolvency  of  ibe 
estate.  The  first  point  to  which  my  attention  is  asked  by  tbe 
counsel  is,  whether  the  bill  can  be  sustained  at  ail  after  the  sugges- 
tion  of  the  insolvency  of  the  estate  by  the  supplemental  bill.  I 
perceive  nothing  in  the  nature  of  the  case,  or  in  tbe  legislation  of 
the  State,  to  prevent  the  case  from  progressing  on  the  original  bill, 
because,  whichever  of  the  claimants  succeeds,  will  be  entitled  to 
call  for  the  exclusive  application  of  the  proceeds  of  the  mortgage 
property  by  virtue  of  their  right,  derived  through  the  mortgagee, 
and  will  not  be  forced  to  a  pro  rata  dividend,  with  tbe  general 
creditors  of  the  estate  of  the  deceased  mortgagor.  I'he  mortgage 
property,  except  so  far  as  it  may  exceed  tbe  payment  of  tbe  mort- 
gage-money, will  not  come  into  the  fund  for  distribution  among  tbe 
general  creditors.  I  have  no  doubt  then,  that  the  bill  was  proper- 
ly filed,  and  that  the  defendants  are  properly  required  to  interplead. 
The  only  question  between  them,  is  the  point  of  time  at  which  tbe 
transfer  of  the  notes  was  made.  If  this  is  agreed  on  by  counsel, 
I  am  prepared  to  direct  a  final  decree  in  the  case,  otherwise,  it 
must  stand  over  for  proof.  If  Kinney's  answer  is  admitted  as  eri- 
dence,  the  question  is  settled.  It  is  clear,  that  his  deposition 
would  be  admissibje,  but  his  answer  can  only  be  admitted  by  agree- 
ment. If  agreed  to,  there  must  be  a  decree  of  foreclosure,  and 
sale  of  the  mortgaged  premises,  with  directions  to  apply  tbe  pro* 
ceeds,  first  to  the  payment  of  the  notes  held  by  the  defendants, 
Gale  and  Reed,  and  if  there  be  any  surplus,  that  it  be  paid  to  the 
Agricultural  Bank,  and  the  bank  will  be  perpetually  enjoined  from 
enforcing  the  judgment,  as  to  any  bahince  not  satisfied  by  such  sur- 
plus. 
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J.  H.  executed  a  note  with  W.  H.,  as  his  surety,  to  L.  M.  &  Co.,  and  to  indemnify  W. 
H.|  J.  H.  conveyed  property  in  trust  to  T. ;  L.  M.  &  Co.  transferred  the  note  to  D., 
who,  J.  H.  beooniing  iosolirent,  filed  a  bill  to  suhject  the  property  conveyed  in  trust,  to 
T.,  to  the  satisfaction  of  his  debt ;  held^  that  the  trust  property  was  liable  in  equity  to 
the  payment  of  the  note  in  the  hands  of  the  assignee. 

L.  M.  ^  Co.,  bebg  the  holders  of  a  note,  secured  by  mortgage  of  W.  H.,  received  from 
a  transferred  claim  belonging  to  W.  H.  the  sum  of  SHOO,  in  depreciated  paper,  but 
refused  to  deliver  it  to  H.,  when  called  for;  L.  M.  &  Co.  af\erwards  transferred  the 
note  of  H.  to  D.,  who  filed  a  hill  to  foreclose  the  mortgage ;  held,  that  H.  was  entitled 
to  a  credit  of  the  ti  lOO  in  specie. 

A  judgment  in  Tennessee,  and  return  of  nulla  bona  upon  an  execution  thereon,  are  not% 
sufficient  foundaiion  to  apply  to  a  court  of  equity,  to  subject  the  choset  in  action  of  the 
jttigment  debtor,  to  the  payment  of  the  debt. 

This  cause  was  submitted  for  a  final  decree,  upon  the  bill  of  the 
complainant,  and  the  answer  o(  James  Hanna,  and  pro  eonfttw 
against  the  other  defendants,  and  the  depositions  in  the  case.  No 
abstract  of  the  pleadings  and  proof  is  given  ;  the  only  points  of  in- 
terest  involved  being  a  qtiestion  of  law  and  of  fact,  stated  at  length 
in  the  opinion  of  the  Court. 

Wilkinson^  and  MRlesj  for  complainants. 

This  cause  is  now  submitted  for  final  hearing,  on  the  answers  of, 
and  pro  eonfesso  decree  against,  the  defendants. 

The  only  difficulty  presented  in  the  case  is  the  credit  of  $1100, 
claimed  by  James  Hanna.  We  do  not  think  it  can  be  allowed. 
There  is  no  proof  that  the  sum,  thus  claimed  as  a  credit,  ever  came 
into  the  hands  of  *^  Leigh,  Maddox,  &  Co.,"  from  whom  com- 
plainants obtained  the  note,  upon  which  judgment  in  Tennessee  was 
rendered. 

But  should  the  Court  deem  it  equitable  to  allow  the  credit  claimpd, 
we  then  ask  for  a  decree  against  John  H.  Truly,  for  an  equal  amount 
cut  of  the  judgment,  described  in  the  bill  as  having  been  recovered 
JO  the  Holmes  Circuit  Court.  It  is  immaterial  to  us  which  way  we 
get  the  money,  though  we  are  anxious  to  see  the  wbhes  of  Wm. 
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Hanna  subserved,  and,  for  ibat  purpose,  ask  a  decree  of  subrogaiioo, 
giving  to  complainants  the  same  rigbts,  under  ibe  trust-deed,  as  those 
conferred  hy  its  provisions  on  Wm.  Uanna. 

Brooke^  for  defendant,  James  Hanna. 

The  defendant,  Hanna,  contends  only  for  a  credit  of  about 
$1 100,  wbich  he  states  be  paid  J.  S.  Ewing,  one  of  the  6rm  of 
Leigh,  Maddox,  &  Co.,  to  whom  the  deed  of  trust  was  made.  It 
is  proven  by  the  deposition  of  John  H.  Truly  (who,  it  is  presumed, 
is  a  competent  witness,  being  only  a  nominal  party,  as  trustee,  and 
equally  interested  for  both  parties),  that  a  note  of  about  fliOO  was 
given  Wm.  Hanna,  in  part  payment  of  the  debt  due  Leigh,  Mad* 
dox,  &  Co.,  and  for  which  Wm.  Hanna  was  surety  ;  that  suit  on 
said  note  was  brought,for  the  use  of  said  Leigh,  Maddox,  &  Co., 
or  Ewing,  and  the  amount  collected  in  Brandon  money  ;  that  though 
Ewing  refused  to  receive  said  Brandon  money,  he  also  refused  to 
let  Hanna  have  it,  although  he.  James  Hanna,  could  have  used  it. 
It  is,  therefore,  contended  that  Ewing,  or  the  6rm  of  which  he  wis 
a  member,  should  account  for  it,  as  he  (Ewing)  had  no  right  to  play 
the  part  of  the  dog  in  the  manger.  Tliat  said  Ewing  was  a  partner 
of  said  6rm  of  Leigh,  Maddox,  &  Co.  is  in  proof.  Should  this 
credit  be  allowed,  the  rest  of  the  debt  is  not  disputed,  and  the  trust- 
property  is  ready  to  be  delivered  up,  or  rendered  subject  to  it.  At 
the  time  the  answer  was  written,  it  was  supposed  tbac  a  copy 
of  the  record  of  the  judgment  on  said  note  would  be  obtabed 
in  due  time;  but  before  it  was  6led,  in  consequence  of  not  koow* 
ing  the  t^rm  of  the  Court  at  which  the  judgment  was  bad,  and 
the  unwillingness  of  the  clerk  to  take  the  trouble  to  bunt  for  if,  tbe 
reference  thereto  was,  at  tlie  instance  of  the  defendants,  and  before 
the  61ing  of  the  answer,  erased.  If  the  Court,  however,  sliould 
think  the  proof  sufficient  to  authorize  an  order  of  reference  to  asoer- 
tain  the  amount  of  said  judgment,  steps  will  be  taken  to  procure  k. 

W.  Thompson^  for  William  Hanna. 

I  appear  for  Wm.  Hanna,  against  whom,  I  understand,  the  com- 
plainants do  not  claim  a  decree,  except  in  the  event  Joiia  Hanna 
gels  a  credit  for  the  note  he  gave  Ewmg.    If  John  Hanna  geu  tim 
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credit,  the  effect  of  course  will  be,  todiniinUh  complainants^  demand 
to  that  extent ;  for  ibe  complainants  claim  under  the  6rin  of  Leigh, 
Maddox,  &  Co.,  of  which  company  Ewing  Was  a  member^  as  ap^ 
pears  by  the  record  of  the  judgment  from  Tennessee,  under  which 
complainants  claim.  John  H.  Truly,  in  the  last  lines  of  his  depo- 
sition, shows  the  note  was  given  on  the  present  claim  set  up  by  the 
complainants.  Wm.  Hanna  is  willing  and  desires  that  complainants 
have  a  decree  for  the  sale  of  the  trust  of  property,  to  pay  the 
amount  of  their  demand,  as  it  may  be  ascertained  by  the  decree  of 
the  Court. 

Chancellor.  The  complainants,  as  the  creditors  of  Leigh, 
Maddox,  Sl  Co.,  received  from  them  a  claim  on  James  Hanna,  to 
which  Wm.  Hanna  was  surety.  To  indemnify  Wm.  Hanna  against 
his  liability  as  surety,  James  Hanna  made  a  deed  conveying  partic- 
ular property  in  trust  to  John  H.  Truly.  The  complainants  allege, 
that  James  and  Wm.  Hanna  are  both  insolvent,  and  ask  to  have  the 
deed  of  trust  enforced  for  their  benefit.  The  leading  facts  are  ad- 
mitted by  the  answer  and  pro  confe$so$.  It  is  urged  by  the  defend- 
ants, that  this  claim  should  be  credited  by  $1100,  received  by  a 
member  of  the  firm  of  Leigh,  Maddox,  &  Co.,  through  the  medium 
of  a  transferred  claim.  I  am  clear,  from  the  testimony,  that  the 
credit  should  be  allowed.  Although  Ewing  received  it  in  depre- 
ciated money,  yet  by  refusing  to  deliver  it  to  Hanna,  when  called 
for,  he  thereby  elected  to  make  it  his  own,  and  the  claim  must  be 
credited  to  that  extent.  I  can  have  no  doubt,  that  the  complainants, 
as  the  assignees  of  the  claim,  are  entitled  to  have  the  deed  of  trust 
enforced,  for  the  satisfaction  of  their  debt.  Where  the  principal 
debtor  pledges  property  to  his  surety,  by  way  of  indemnity,  and 
the  principal  becomes  insolvent,  the  creditor  has  a  right  in  equity  to 
have  the  property  so  pledged  applied  in  payment  of  his  debt. 
Wright  V.  Jtforley,  11  Yes.  23 ;  I  Story's  Eq.  592.  The  com- 
plainants have  no  right  whatever  to  have  the  judgment  rendered  for 
the  use  of  Wm.  Hanna,  in  this  State,  or  any  part  of  it  applied  to 
the  satisfaction  of  their  claim.  The  judgment  and  return  of  nulla 
iofia,  in  Tennessee,  b  not  sufficient  to  lay  the  foundation  for  such 
m  claim.     Let  the  case  be  referred,  for  an  account  and  report  of  the 
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principal  and  iDterest  due,  after  deducting  tbe  credit  referred  to. 
Upon  the  coming  in  of  tbe  report,  a  final  decree,  enforciDg  tbe  deed 
of  trust,  in  favor  of  the  complaioants,  may  be  drawiL 
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James  Beaslet. 

C.  filed  his  bill,  aUegiog  that  B.,  administrator,  sold  a  lot  of  ground  of  his  intestate,  ta 
him,  representing  that  he  bad  full  power  to  sell,  when  in  fact  he  had  none,  and  no 
order  of  court  had  been  obtained  for  that  purpose ;  that  he  had  executed  his  note  for 
porchase-money,  bad  been  sued,  and  judgment  had  been  obtained  against  him  ;  thai  he 
did  not  know,  until  aAer  judgment,  that  B.  had  had  no  power  to  sell,  and  that  he  had 
no  order  for  that  purpose  ;  B.  demurred  to  the  bill ;  Ae/d,  that  the  bill  presented  a  good 
case  for  relief ;  that  B.  was  guilty  of  fraud  in  the  nusrepresentaiion,  and  that  the  de- 
murrer must  be  ovemiled. 

Where  an  administrator  sells  property  of  his  intestate,  there  is  an  implied  covenant  with 
the  purchaser,  that  he  has  authority  to  sell. 

An  allegation,  that  the  complainant  did  not  come  to  the  knowledge  of  the  defect  of  his 
vendor's,  who  was  an  administrator,  power  to  sell,  till  after  the  judgment  at  law  in 
favor  of  the  vendor  for  the  porchase-money,  is  a  sufficient  excuse  for  not  having  made 
the  defence  at  law. 

It  is  essentia]  to  the  validity  of  an  administrator's  sale,  that  the  probate  record  disclose  a 
substantial  compliancy  with  the  requirements  of  the  statute  on  that  subject. 

This  cause  was  submitted,  on  demurfer  to  the  compIaiDant's  bill. 

Chancellor.  Crisman  purchased  a  lot  of  ground  in  the  city 
of  Jackson,  from  A.  6.  Beasley,  who  professed  to  sell  under  an 
order  of  the  Probate  Court  of  Hinds  county,  made  at  his  instance, 
as  administrator  of  James  Beasley.  The  note  given  for  the  pur- 
chase-money was  sued  on,  and  a  judgment  obtained  at  law;  to  en- 
join that  judgment  is  the  object  of  this  bill,  the  equity  of  which  rests 
upon  the  allegation,  that  the  administrator  represented  that  he  had 
suiScient  authority  to  sell ;  whereas,  the  order  of  the  Probate  Court, 
under  which  he  acted,  was  null  and  void,  not  complying  with  the 
kw  on  that  subject,  and  that  the  sale  was  itself  void,  and  passed  no 
title  ;  that  he  has  learned  these  facts  since  the  rendition  of  the  judg- 
ment at  law.  The  defendant,  Beasley,  has  demurred  to  the  biU, 
and  whether  that  demurrer  is  well  taken  or  not,  is  the  question  for 
decision.     The  objection  is,  that  the  complainant's  defence  was  at 
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law,  and  that,  having  failed  to  make  it,  he  is  precluded  from  reliefin 
this  Court.     Several  answers  may  be  given  to  this  suggestioD. 

1.  The  bill  alleges,  and  the  demurrer  admits,  that  the  defendant 
represented  that  he  had  full  power  and  authority  to  make  sale  of  the 
lot.  Now  the  administrator  was  bound  to  know  whether  be  was 
legally  and  fully  authorized  to  make  the  sale  or  not ;  it  was  his  dutf 
to  see  that  all  the  steps  by  which  he  derived  his  authority  were  reg- 
ular and  legal ;  and  if,  as  is  alleged,  he  induced  the  complaioaot  to 
purchase  the  lot,  by  asserting  that  he  had  the  authority  of  tbe  law 
for  the  sale,  when  in  truth  be  had  not,  it  was  a  fraud  upon  tbe  com- 
plainant, against  which  he  is  entitled  to  relief  in  this  Court ;  and  tbe 
same  principle  equally  applies,  if  the  administrator  acted  uoder  a 
void  autlv>rity.  Although  an  administrator,  in  selling  property  by 
order  of  the  Probate  Court,  gives  no  covenant  of  warranty  of  title; 
yet  there  is  a  clear  implied  covenant  with  the  purchaser,  tbat  be 
has  authority  to  sell. 

3.  In  the  next  place,  it  is  distinctly  alleged  in  the  bill,  tbat  the  com- 
plainant did  not  come  to  a  knowledge  of  the  defect  in  tbe  authority 
of  the  administrator  to  sell,  until  since  the  trial  at  law.  I  ba?e  here- 
tofore decided,  that,  in  order  to  the  validity  of  sales  of  this  desirip- 
tion,  it  is  essential  that  the  probate  record  shall  disclose  a  substan- 
tial compliance  with  all  the  requirements  of  the  statute  upon  that 
subject.  The  power  given  to  the  Probate  Court  is  in  the  nature  of 
a  special  power,  and,  like  all  other  special  authorities,  must  be  strictly 
pursued.  A  copy  of  the  record  of  the  Probate  Court,  which  is 
exhibited  with  tbe  bill,  only  shows  that  a  citation  to  those  interested 
in  the  lot  had  been  '^  ordered,"  at  a  former  term,  without  showio; 
whether  there  had  been  any  execution  or  return  thereof;  this  falls 
far  short  of  the  provisions  of  the  statute.  See  How.  and  Hutch. 
Dig.  419.  This  copy  does  not  purport  to  be  a  complete  transcript 
of  the  whole  proceedings;  whether  a  more  complete  copy  of  the 
record  will  remove  the  defects  complained  of,  I  cannot  now  antici- 
pate. 

Let  the  demurrer  be  overruled,  with  leave  to  answer. 
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p.,  aboat  to  trade  with  D.,  for  the  note  of  H.,  went  to  H.  to  inquire  if  the  note  was  good ; 
H.  answered,  it  was  good,  and  would  be  paid  at  matarity ;  P.  thereupon  traded  for 
the  note,  and  afterwards  assigned  it  to  J.  (informing  him  of  H.*s  statement),  who  sued 
H.  thereon ;  heldt  ^h&t  H.  was  precluded  by  the  representations  made  to  P.,  from  set- 
ting up  as  a  defence  to  the  suit  by  J.  any  fidlnre  of  consideration  between  himself  and 
D.,  the  oiiginal  holder  of  the  note. 

The  two  cases  above  stated  were  submitted  to  the  Chancellor  at 
the  same  time,  the  facts  in  each  case  being  precisely  the  same,  mu- 
iatis  mutandis. 

The  bill  stated,  in  substance,  that  Willie  Davis  proposed  to  sell 
to  complainants  ten  sections  of  land,  claimed  by  said  Davis,  as 
assignee  of  certain  Choctaw  Indians,  who  claimed  by  virtue  of  the 
14th  article  of  the  treaty  of  Dancing  Rabbit  Creek;  and  that  relying 
upon  the  repeated  statements  of  said  Davis,  that  he  was  in  truth  an 
assignee,  claiming  directly  from  the  said  Choctaw  Indians,  the  com* 
plainant  agreed  to  purchase  said  ten  sections,  for  the  sum  of  $9669, 
to  secure  which,  he  gave  him  his  two  promissory  notes ;  that  said 
Davb,  at  the  time,  executed  a  bond  to  convey  said  ten  sections, 
which  is  as  follows  :  — 

^^  This  instrument  of  writing  witnesseth,  that  the  undersigned  has 
this  day  sold  thirty  sections  of  land,  which  he  claims  as  assignee  of 
certain  Choctaw  Indians,  who  are  or  were  entitled  to  said  lands,  by 
virtue  of  the  14th  article  of  the  treaty  of  Dancing  Rabbit  Creek ; 
that  ten  sections  of  said  number  have  been  sold  to  John  B.  Mar- 
shall, ten  to  M.  B.  Hamer,  five  to  P.  B.  Pope,  and  five  to  Ed-* 
ward  C.  Wilkinson  ;  that  said  sections  are  of  an  undivided  interest 
in  a  number  of  sections,  which  said  Davi9  claims;  and  that,  after  the 
above  claims  shall  have  been  ratified  by  the  government  of  the 
United  States,  that  the  said  parties  are  to  divide  their  interests  from 
the  said  Davis's  residuary  interest,  should  he  have  any,  after  satis- 
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fying  the  claims  of  the  said  vendees  in  the  premises,  and  from  that 
of  each,  by  casting  lots  for  the  different  locations." 

The  said  Davis  also  executed  to  said  Hamer  a  bond,  with  the 
following  condition: 

'^  The  condition  of  this  obligation  is  such,  that  if  the  said  Willie 
Davis,  his  heirs,  executors,  &c.  shall  make,  or  cause  to  be  made  to 
the  said  Malachi  B.  Hamer,  a  good  and  valid  title  to  ten  sections 
of  land,  claimed  by  the  said  Davis,  as  assignee  of  certain  Choctaw 
Indians  and  the  United  States,  at  Dancing  Rabbit  Creek,  whenso- 
ever the  said  Davis  shall  obtain  a  title  to  any  of  said  lands  himself, 
or  whenever  any  other  person  shall  obtain  a  title  for  his  use,  then 
this  obligation  shall  be  void;  otherwise,  to  remain  in  full  force  and 
virtue." 

The  bill  charged,  that  said  Davis  was  not  the  assignee  of  the 
Indians,  as  he  represented,  and  that  he  had  no  tide,  orpretaoceof 
title,  which  he  agreed  to  sell ;  but  that  an  individual  named  Johnston 
was  the  purchaser  of  a  large  body  of  lands  from  the  Indians,  and 
that  he  took  an  assignment  of  the  right  of  said  Indians  directly  to 
himself  and  in  his  own  name  ;  and  that,  shortly  after  his  said  pur- 
chase, the  said  Johnston  verbally  agreed  with  the  said  Davb,  to  let 
him  have  a  limited  interest  in  said  purchase^  provided  the  said  Da- 
vis would  advance  a  certain  sum  of  money,  to  enable  the  said  John- 
ston ultimately  to  secure  the  titles  by  sancdon  from  the  government 
of  the  United  States  ;  that  Davis  never  did  comply  with  said  con- 
ditions, and  said  Johnston  now  disclaims  any  interest  on  the  part  of 
said  Davis  ;  that  Davis  has  died,  &c. 

The  bill  further  stated,  that  the  notes  given  for  the  land  had  been 
assigned,  and  suit  insututed  by  the  assignees,  and  prays  an  injunctioo« 

The  answers  state,  that  they  know  nothing  of  the  considera- 
tion of  the  notes,  or  any  fraud  of  Davis,  and  require  full  proof. 
The  answer  of  the  assignees  further  stated,  that  said  notes  were 
assigned  to  Granville  S.  Pierce,  by  said  Davis  in  his  lifetioie,  be- 
fore they  were  due,  for  a  valuable  consideration,  to  wit,  for  eighteen 
valuable  slaves,  sold  to  said  Davis,  for  said  notes,  by  said  Fierce; 
that  said  Pierce  had  no  notice  of  any  equity  between  the  parties  at 
the  time  of  said  transfer  ;  that  said  Pierce,  with  a  view  to  be  pe^ 
fectly  safe,  before  he  agreed  to  receive  said  notes,  and  before  be 
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traded  for  them,  went  to  Hamer  aod  Marshall,  with  a  view  to  as- 
certain whether  he  could  trade  for  the  notes  with  safety,  and  asked 
them  if  the  notes  were  good,  or  would  be  paid  by  them.  They 
assured  Pierce  that  there  would  be  no  difficulty  about  the  notes  ; 
that  they  were  good,  and  would  be  punctually  paid  when  they  fell 
due;  that  thereupon  Pierce,  upon  the  assurances  so  made  to  him, 
purchased  the  notes.  It  further  appeared  in  proof,  that  Pierce  kept 
the  trade  open,  and  did  not  close  it  with  Davis,  until  he  could  see 
Hamer  and  Marshall,  and  receive  the  above-stated  assurances,  and 
that  upon  said  assurances,  he  closed  his  contract  with  Davis. 
There  was  no  affirmative  allegation  or  proof,  that  Hamer  was  in- 
formed that  Pierce  was  about  to  purchase  the  notes,  at  the  time  the 
assurance  of  payment  was  given.  Complainants  alleged,  that,  at 
the  time  they  made  their  assurances  and  promises  to  Pierce,  they 
did  not  know  of  their  defence  against  the  notes,  and  that  it  had  sub- 
sequently come  to  their  knowledge  ;  that  said  assurances  were  made 
in  good  faith,  and  without  any  intention  to  defraud  or  deceive.  It 
was  further  proved  by  Pierce,  that  the  notes  were  assigned  to  him 
before  they  were  due,  for  the  above-stated  consideration,  and  with- 
out notice  of  any  defence. 

The  answers  further  alleged,  that  the  present  holders  of  the  notes 
took  them  upon  the  representations  of  Pierce  of  the  assurances  of 
the  makers,  that  the  notes  were  good  and  would  be  paid.  Pierce 
was  examined  as  a  witness,  and  stated,  that  he  thought  the  assur^ 
ances  of  payment  were  the  inducement^with  the  present  holders  of 
the  notes  to  take  them,  but  also  thought  the  notes  would  have  been 
purchased  by  the  present  holders  without  s'aid  assurances. 

HoUy  for  complabants. 

The  fraud  charged  to  have  been  committed  by  Davis,  upon  com- 
plainant, is  fully  established  by  the  testimony,  and  if  the  holder  of 
the  note  occupies  no  stronger  position  in  this  controversy,  than 
Davis  himself  would  had  he  never  transferred  the  paper,  com- 
plainant is  certainly  entitled  to  a  decree  perpetuating  the  injunction 
and  rescbding  the  contract. 

Complainant,  under  the  statute,  has  the  same  right  to  impeach 
the  coQsideratioD   of  the  note  in  the  hands  of  Morton,  that .  he 
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would  have,  were  it  held  by  Davis.  Has  he  done  any  act,  which 
in  law,  will  amount  to  a  waiver  or  forfeiture  of  this  right  ?  It  is 
confidently  insisted  that  be  has  not. 

It  is  true  that  Pierce,  the  assignor  of  Morton,  and  assignee  of 
Davis,  when  about  to  purchase  the  note,  asked  coaiplaiD«Dt  if  it 
was  good,  and  was  assured  by  him  that  it  was,  and  woold  he 
punctually  paid,  and  that  he  afterwards  traded  for  the  note  on  the 
faith  of  this  assurance.  But  it  is  deoied  that  this  assunoce,  thos 
given,  will  deprive  complainant  of  that  protection  agtiost  fraud 
and  overreaching,  which  the  statute  referred  to  has  thrown  over 
the  makers  of  commercial  paper.  Before  such  a  reprasentatioB 
can  work  a  forfeiture  of  bis  rights  under  the  statute,  it  mast  he 
shown  affirmatively  by  the  party  insisting  on  such  forfeiture : 

1.  That  complainant,  Vhen  he  made  the  representation,  faewil 
to  bt  fabe^  was  conusant  of  the  fraud  which  Davis  had  pnetised 
upon  him,  and  concealed  it. 

2.  That  complainant,  at  the  time  be  made  the  representation, 
was  fully  aware  that  Pierce  was  about  to  purchase  the  note  upon 
the  faith  of  it. 

3.  That  not  merely  Pierce,  but  that  Morton,  the  present  holder 
of  the  note,  confided  in  the  assurance  of  complainant,  that  it  wis 
good,  and  was  induced  thereby  to  purchase  it. 

Judge  Tucker,  in  bis  "  Commentaries,"  lays  down  the  prinqto 
contended  for,  in  the  following  clear  and  forcible  language : 

^^  If,  before  the  assignee  takes  an  assignment,  |^be  applies  to  the 
obligor,  informs  him  of  his  design  to  buy,  and  requests  to  be  in- 
formed if  he  has  any  objection  to  payment ;  if  the  obligor  is 
aware  of  his  equity,  and  conceals  it,  be  cannot  afterwards  set  it  ap 
against  the  assignee,  who  has  been  thus  induced  by  bis  representa- 
tion and  fraudulent  conduct  to  pay  his  money  for  the  bond.  la 
the  case  put,  the  obligor  is  supposed  to  know  of  hie  equity,  and  to 
have  concealed  it.  Suppose,  however,  he  did  not  know  it,  shiB 
he  lose  bis  equity  (previously  existing)  by  his  promise  of  payiMst' 
I  thmk  not.  He  loses  his  equity  only  by  reason  of  his  framdideoi 
concealment,  and  where  he  did  not  know  of  it,  he  can  have  hem 
guilty  of  no  fraud  and  shall  come  to  no  lose."  1  vol.  tide  A* 
rigntmnt^  c.  36. 
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In  Honore  v.  Dofigkerty  et  al.,  4  Bibb,  280,  the  assignee  of  a 
promissory  note  sought  to  recover  against  Pope,  the  surety,  on  the 
ground  that  he  had  made  to  him,  when  about  to  purchase  the  note, 
assurances  that  it  was  good.  It  was  shown,  on  the  part  of  Pope, 
that  when  this  assurance  was  given,  he  was  ignorant  of  the  fraud 
which  had  been  practised  upon  his  principal.  It  was  held  that  a 
representation,  made  under  these  circumstances,  although  it  su- 
perinduced the  purchase  of  the  note,  could  not  be  made  the  basis 
of  a  lifibility.  *^  It  is,"  say  the  court,  ^'  in  fact,  nothing  short  of  an 
attempt  to  charge  a  man  for  telling  what  he  knew  when  requested, 
because  he  did  not  know  more." 

Shftve  y.  O&b,  2  Marshall,  141,  142,  is  a  leading  case  in  Ken- 
tucky.  The  obligor  in  the  bond  had  induced  the  assignee  to  pur- 
chase it,  had  renewed  it  to  a  creditor  of  the  obligee,  and  had  made 
repeated  promises  of  payment ;  never  disclosing  that  the  consider- 
ation of  the  instrument  was  vicious,  although  this  fact  was  well 
known  to  him.  It  was  determined  that  he  could  not  be  relieved  ; 
and  the  court,  b  giving  its  opinion,  base  it  upon  the  ground  that  the 
obligor  ^^  with  full  consciousness  of  his  legal  exemption  from  lia- 
ability,  promised  payment." 

Buckner  v.  SmUh^  1  Wash.  296  ;  Hoomes,  executor  of  Elliot 
r.  Smocky  1  Wash.  389,  are  to  the  same  effect ;  and  all  subse- 
quent adjudications  in  Virginia  have  conformed  to  them.  In  the 
first,  the  obligor  not  only  gave  assurances  of  payment  to  the 
assignee,  and  thereby  induced  him  to  purchase  the  bond,  but  he 
concealed  frojn  him  the  legal  objections  which  existed  to  its  pay- 
ment, and  persevered  in  such  concealment  until  after  th^e  had  been 
a  judgment  at  law  by  confession.  The  court  held  him  bound 
because  of  this  fraudulent  concealment,  at  a  time  when  common 
bonesty  required  that  he  should  have  disclosed  his  defence.  In  the 
other  case,  there  was  the  same  'concealment  by  the  obligor  of  bis 
defence  to  the  bond.  He  influenced  the  assignee  to  buy  it,  renewed 
it  without  making  known  his  objection,  and  afterwards  suffered  a 
judgment  to  pass  at  law.  As  a  previous  knowledge  of  his  defence 
was  brought  home  to  him,  his  conduct  was  veiy  properly  held  to 
be  fraudulent,  and  relief  denied  him. 

In  Lonuix  v.  Picat^  2  Rand.  271,  where  the  drawer  of  a  note 
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had  induced  another  to  take  an  assignment  of  it,  assuring  him  it 
would  be  paid,  and  it  turned  out  that  the  title  to  the  property  for 
which  the  note  was  given  was  defective,  the  drawer  was  held 
liable,  because  he  made  the  assurance  with  a  full  knowledge  of 
all  the  (acts  connected  with  his  title,  and  he  was  bound  to  koow 
the  law  arising  upon  those  facts.  ^'  If  the  appellee  knew  at  that 
time  that  the  title  might  prove  defective,  and,  notwithstanding,  gare 
the  promise,  it  would  be  a  waiver  of  his  equity,  as  that  promise 
induced  the  purchase  of  the  note."  All  the  judges,  indelireriog 
their  opinions,  trace  the  drawer's  liability  to  bis  knowledge  of  the 
facts  which  rendered  bis  title  defective  ;  and  although  it  is  not  de- 
clared in  so  many  words,  yet  the  inference  is  irresistible,  that  be 
would  have*  been  dischai^ed,  had  he  been  ignorant  of  these  facts, 
at  the  time  he  made  the  promise  of  payment.  The  case  of  Jk 
Costa  V.  Shretesburt/y  1  Bay.  211,  is  a  stronger  authoriry  ifl  £tror 
of  the  position  assumed,  than  any  which  has  been  cited  from  Ken- 
tucky or  Virginia. 

The  extent,  to  which  third  persons  shaU  be  held  respoosiUe  for 
representations  made  by  them  in  regard  to  the  subjectHOoatter  of 
contracts  in  progress  between  others,  has  been  a  fruitful  source  of 
discussion  and  adjudication  in  England  and  America.  The  case  at 
bar  is  obviously  of  that  character.  So  far  as  I  have  had  access 
to  the  decisions  upon  this  subject,  they  uniformly  hold,  that  a  paitj 
making  such  representations  is  not  liable,  unless  he  made  tbem 
fraudulently,  and  with  a  knowledge  of  their  falsehood. 

In  the  great  case  of  Pasley  v.  Freeman,  3  T.  R.^61,  this  ques- 
tion was  elaborately  argued  by  the  judges,  and  settled  upon  grounds 
which  have  never  since  been  disturbed.  That  was  an  action  against 
the  defendant  for  having  given  a  false  representation  of  the  credit 
and  circumstances  of  a  third  person  to  the  detriment  of  the  plain- 
tiff. It  was  determined,  that  the'  ground  of  such  an  action  is  the 
intention  to  injure  and  deceive  the  plaintiff,  and  that  to  enUtle  him 
to  recover,  it  must  be  proved  that  the  representation  was  false; 
that  the  defendant  making  it  knew  it  to  be  so,  and  he  made  it  with 
a  fraudulent  intent.  The  principle  of  this  decision  applies  without 
qualification  to  the  case  at  bar.  Pierce  finding  the  note  of  com- 
plainant in  the  market,  and  being  desirous  of  purchasing  it  from 
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Davis,  appUes  to  complainant  to  know  whether  it  is  good.  Com- 
plainant assures  him  that  it  is  ;  and  he  buys  upon  the  faith  of  this 
assurance.  Complainant  was  no  party  to  the  contract  in  progress 
between  Pierce  and  Davis  ;  he  sustains  to  them,  and  to  the  transac- 
tion, the  relation  of  a  neutral  third  person ;  precisely  the  relation 
sustabed  by  the  party  who  made  the  representation  in  Pasky  v. 
Freeman,  It  is  not  enough,  then,  for  Pierce,  or  his  assignee^to  urge 
that  the  representation  of  complainant  has  been  confided  in,  and 
that  great  loss  must  ensue  if  the  contract  be  cancelled.  The  same 
argument  was  pressed  in  vain  in  the  case  referred  to.  Defendant 
must  go  one  step  further,  before  liability  is  made  out  To  credit 
given,  and  loss  suffered,  the  all-important  ingredient  of  fraud,  al- 
leged and  proved^  must  be  added.  2  Stark.  £v.  title  Deceit; 
7  Vermont,  R.  70 ;  13  Vcsey,  131  ;  6  J.  R.  181 ;  6  Cowen, 
346  ;  2  Wend.  386 ;  7  Ibid.  I  ;  2  East's  R.  92 ;  Irwin  v.  Shir- 
reUj  Taylor's  R.  1 ;  3  Rand.  410  ;  3  Bos.  &  PuU.  367  ;  8 
John.  23. 

EquaUy  analogous  to  the  one  under  discussion,  is  that  numer- 
ous class  of  cases,  where  a  man  having  title  to,  or  a  mortgage 
upon,  an  estate,  stands  by,  and  either  encourages  or  does  not  for- 
bid its  purchase,  or  the  predication  of  loans,  or  erection  of  im- 
provements upon  it ;  he  is  bound  by  such  conduct,  as  a  just  pun- 
ishment for  his  concealing  his  right.;  by  which  an  innocent  man 
is  drawn  in  to  lay  out  his  money.  All  the  cases,  however,  when 
examined,  will  be  found  to  fix  the  party's  liability  upon  this  basis  ; 
that  he  knowingly  and  fraudulently  concealed  his  title  or  mort- 
gage, at  a  time  when  it  was  his  duty  to  have  disclosed  it.  Fonb. 
£q.  B.  I,  ch.  3,  sec.  4,  note.  In  Dyer  v.  Dyer^  2  Ch.  Ca. 
10^  Lord  Chancellor  Finch  held,  that  if  the  party  be  ignorant  of 
his  title,  his  silence,  under  such  circumstances,  will  not  compromit 
his  rights. 

Jiinslie  v.  MedlycoUy  9  Vesey,  13,  was  a  bill  filed  by  a  husband 
to  have  his  wife's  portion,  part  of  which  was  in  stock,  made  up 
money,  on  the  ground  either  of  express  contract,  or  representation. 
The  bill  was  dismissed,  because  the  representation  though  untrue, 
and  probably  the  inducement  to  the  marriage,  proceeded  not  from 
firaud,  but  mistake. 

VOL.  I.  70 
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In  Burrows  v.  Lockty  10  Vesey,  474,  475,  the  defendant  had 
expressly  represented  to  coonplainant,  that  C.  had  an  undoubted 
right  to  make  an  assignment  to  the  amount  of  two  hundred  and 
eighty-eight  pounds,  well  knowing  that  he  had  no  such  right. 
Complainant  acted  upon  the  faith  of  this  representation.  The 
defendant  sought  to  excuse  himself  by  alleging,  that,  although  he 
had  received  information  contrary  to  what  he  had  represented, 
he  did  not  recollect  it. 

The  Chancellor  in  that  case  decided  that : 

^'  To  make  out  a  case  of  this  kind,  it  is  necessary  to  prove  only^ 
Ist.  That  the  representation  is  false.  2d.  That  the  person  makii^ 
the  representation  had  a  knowledge  of  a  fact  contrary  to  it«"  See 
also  6  Vesey,  181,  182,  183,  Evafis  v.  BicknM^  where  the 
position  insisted  on  is  laid  down  with  singular  clearness  and  force. 
Dolhair  v.  Dolbair^  16  Vesey,  125. 

In  De  JUanntfilU  v.  Comptonj  1  Ves.  &  B.  355,  a  patty  to  a 
marriage  settlement  was  sought  to  be  held  responsible  for  a  note 
of  hers,  of  two  thousand  pounds,  which  it  was  alleged  had 
been  fraudulently  cancelled,  after  it  had  been  represented  as  con- 
stituting a  part  of  the  wife's  fortune,  on  the  treaty  for  the  mar^ 
riage.  Relief  was  denied,  because  it  did  not  appear  that  the 
marriage  took  place  on  the  faith  of  the  representation,  and  because 
there  was  no  ground  to  infer  fraud. 

In  Pearson  v.  Morgan^  2  Bro.  C.  R.  389,  A.,  the  owner  of  n 
estate  charged  with  eight  thousand  pounds  in  favor  of  B.,  was 
applied  to  by  C,  who  was  about  to  lend  money  to  B.,  to  know  if 
the  eight  thousand  pounds  was  still  a  subsisting  charge  on  the 
estate.  A.  replied  that  it  was  ;  and  C.  lent  his  money  accordingly ; 
it  appearing  afterwards  that  the  charge  had  been  satisfied,  it  was 
held  that  the  money  lent  was  a  charge  on  the  lands  in  the  hands  of 
A.  But  upon  what  principle  ?  Upon  the  ground  that  A.,  when  be 
represented  the  charge  as  subsisting,  had  express  notice  that  it  had 
been  satisfied.  The  learned  judge,  in  delivering  his  opinion,  uses 
this  language : 

^^  It  is  always  considered  as  a  constructive  fraud,  when  the  puty 
knows  the  truth  and  conceals  it.  I  think,  that  here  James  Butler 
(the  owner  of  the  estate)  knew  of  the  proviso  and  advancements. 
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and  that,  in  this  Court,  he  was  bound  to  take  notice  of  them ;  in 
fact,  he  had  express  notice,  and  it  is  not  like  the  case  of  a  later  deed 
referring  to  a  former  one.  He  having  admitted  the  lien  to  be  in  ex- 
istence, is  bound  by  his  admission,  as  he  had  full  notice,  and  in- 
duced the  plaintiff  to  lend  his  money." 

The  cases  examined  above  are  cited  by  Judge  Story  in  his 
treatise  on  Equity,  1  vol.  302,  as  supporting  the  proposition,  ^'that 
it  is  whoUy  immaterial,  whether  a  party  misrepresenting  a  fact 
knew  it  to  be  fUse,  or  made  the  misrepresentation  innocently,  by 
mistake." 

With  deference  to  the  learned  author,  these  cases,  and  the  rea- 
soning upon  which  they  proceed,  fall  far  short  of  sustaining  the 
position  which  he  has  assumed.  Instead  of  treating  the  scienter 
UB  immaterial,  they  invariably  present  it  as  the  only  legitimate  basis 
of  responsibility.  In  9  Mod.  R.  56,  it  was  held,  that  wherever 
anything  in  order  to  a  purchase  is  publicly  transacted,  and  a  third 
person  knowing  thereof,  and  of  his  own  right  to  the  lands  intended 
to  be  purchased,  and  doth  not  give  the  purchaser  notice  of  such 
right,  he  shall  never  afterwards  be  permitted  to  set  up  such  right  to 
avoid  the  purchase. 

In  Ewmi  v.  LbiseUjfn,  2  Bro.  C.  R.  150,  it  was  determined, 
that  a  conveyance  obtained  from  a  person  uninformed  of  his  rights, 
will  be  set  aside,  though  there  is  no  actual  fraud  or  imposition. 
In  J^tviUe  v.  IFtttinsM,  1  Bro.  C.  R.  543,  also  cited  by  Judge 
Story,  Neville  was  deeply  embarrassed,  and  being  about  to  marry 
an  heiress,  to  whose  father  he  had  represented  that  his  debts  did 
not  exceed  eighteen  thousand  pounds,  he  prevailed  on  the  defend- 
ant, a  large  creditor  of  his,  to  conceal  from  the  father  the  amount  of 
his  claim ;  alleging,  that  if  it  should  become  known  to  him,  the 
match  would  be  broken  off,  and  he  himself  involved  in  ruin.  The 
defendant,  accordingly,  though  present  when  the  articles  of  settle- 
ment were  drawn  up  and  executed,  actively  concealed  the  existence 
of  his  debt.  He  afterwards  attempted  to  have  it  satisBed  out  of 
the  fund  provided  by  the  setdement  for  the  payment  of  Neville's 
debts*  It  was  held,  that  be  was  entitled  to  no  relief.  He  was 
conusant  of  his  claim,  and  deliberately  suppressed  it,  at  a  time 
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when,  in  common  honesty,  he  was  bound  to  have  made  it  known. 
What  countenance  does  this  decision  give  to  the  position  that  mis- 
representations made  by  mbtake  and  those  made  by  design,  stand 
upon  the  same  footing  ? 

The  same  question  may  be  asked  in  relation  to  Cair  ex  parte^ 
3  Ves.  &  B.  110,  111,  112,  where  the  whole  train  of  the  Chaa- 
cellor's  argument  presupposes,  on  the  part  of  him  making  the  repre- 
sentation, knowledge  of  its  falsehood. 

In  Steward  v.  Luddingiofiy  1  Rand.  405, 406, 407,  Luddiugtoa, 
under  a  mistaken  suppoeition^  that  a  particular  slip  of  ground  was 
vacant,  located  a  warrant  upon  it.  Lockhart,  under  patents,  after- 
wards claimed  the  land,  and,  upon  running  his  lines,  the  surveyor 
gave  it  as  his  opinion,  that  they  could  not  be  extended,  so  as  to 
embrace  the  slip  entered  by  Luddington,  whereupon  Lockhart 
abandoned  all  claitne  to  the  land  in  question,  and  Luddhigtoo,  on 
the  faith  of  this  abandonment^  went  on  to  perfect  his  tide,  pro- 
cured a  patent,  and  sold  to  Perkins,  who  sold  to  C,  who  sold  to  N. 
It  was  afterwards  discovered,  that  Lockhart  was  mistaken  in  sup- 
posing thai  his  patent  did  not  cover  the  strip  of  land  entered  by 
Luddington,  and  suit  was  broughtio  recover  it.  Held,  that  neither 
Lockhart  nor  his  assignee  was  bound  by  an  abandonment  of  his 
claim,  thus  made  under  a  mistake.  ^^  The  transaction,"  says  the 
Court,  ^'  has  nothing  of  the  character  of  a  contract,  there  being  do 
consideration  passing  between  the  parties,  and  if  there  had  been  a 
contract,  under  the  circumstances,  it  would  not  have  been  binding, 
being  made  upon  an  erroneous  opinion  of  Lockhart,  in  relatioD  to 
his  righu.  ^^Nor  on  the  ground  of  fraud  was  he  bound  ;  no  cod- 
cealment  or  misrepresentation  can  have  that  effect,  unless  it  be 
collusive  or  fraudulent,  or  the  negligence  be  so  gross,  as  to  toiouat 
to  proof  of  fraud." 

Misrepresentation,  without  design^  is  not  suffieient  for  an  action ; 
it  must  be  made  in  bad  faith.  2  Kent,  Com.  490  ;  Green  v.  Price, 
1  Munf.  449  ;  IJ.  C.  R.  344 ;  7  J.  C.  R.  201. 

The  distinction  between  representations  made  by  parties  to  a 
contract,  and  those  made  by  third  persons,  should  never  be  lost 
sight  of.  The  former  may,  with  much  show  of  justice,  be  required 
to  make  their  representations  good  ;  whether  innocently  or  fraud- 
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ulently  uttered,  because  they  are  paid  for  doing  so.  A  valuable 
coDsideration  passes  to  them,  od  the  faith  of  such  representations  ;. 
and  if  they  prove  untrue,  in  making  compensation,  they  do  but 
return  that  which  in  conscience  belongs  to  another.  Not  so  with 
third  persons.  They  act  toithotU  consideration;  have  no  con- 
nection with  the  contract,  which  may  be  influenced  by  their  rep- 
resentations, and  are  without  motive  to  fraud  or  falsehood.  Thus 
circumstanced,  no  principle  of  law,  sound  morals,  or  of  public 
policy,  will  hold  them  responsible  for  mere  mistakes^  honestly  com- 
mitted. To  establish  a  different  rule,  jwould  be  to  place  a  padlock 
on  every  mouth  in  the  land.  Men  would  fear  to  answer  the  most 
ordinary  inquiries,  touching  their  business  and  interests,  lest  they 
should  incur  pecuniary  liability. 

The  only  authority  cited  by  Judge  Story,  which  seems  to  sus- 
tain his  position,  is  Marshall,  Ins.  B.  1,  c.  10,  s.  1.  The  author, 
however,  is  treating  not  of  representations  made  by  third  persons, 
but  of  those  made  by  the  parties  to  the  contract  of  insurance. 
*^  The  contract  of  msurance,"  says  Mr.  C.  J.  Kent,  ^^  is  formed 
upon  principles  peculiar  to  itself,  and  the  common-law  maxim  of 
caveat  emptor  has  no  application,  and  professes  to  have  none.  The 
insurer  is  essentially  passivcj  and  is  known  to  act,  and  professes  to 
act,  upon  the  information  of  the  assured."  Volume  2,  Com.  488, 
note. 

It  is  only  in  insurance  cases,  that  even  parties  to  contracts  are 
generally  held  responsible  for  misrepresentations  made  by  mistake, 
and  their  responsibilirjr,  in  that  class  of  cases,  rests  upon  grounds 
distinct  and  anomalous  m  their  character.  But  third  persons  would 
not  be  [held  liable  for  representations,  innocently  though  untruly 
made,  in  regard  to  the  subject-matter  of  a  contract,  even  of  this 
favored  class. 

No  effort,  it  is  supposed,  will  be  made  to  give  to  complainant's 
representation  the  character  of  a  contract.  If  a  contract,  it  is 
void,  for  want  of  consideration,  and  because  made  in  utter  igno- 
rance of  the  all-important  fact,  that  he  then  stood  legally  discharged. 
Ignorance  of  the  law,  will  not  impair  the  obligatory  force  of  con- 
tracts, but  ignorance  of  facts,  alwajrs  will.  ^^  To  make  a  receipt 
in  fuU  of  all  demands  a  conclusive  bar,  it  must  be  given  with  full 
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knowledge  of  all  the  facts."  £sp.  N.  P.  156,  174.  ComplainaDt, 
if  his  representation  amounted  to  a  contract,  would  stand  in  the  sit- 
uation of  a  party  to  a  bill  of  exchange  or  promissory  note,  who, 
being  discharged  for  want  of  notice,  is  ignorant  of  such  dis- 
charge, and  promises  to  pay.  It  is  held,  in  all  the  authorities, 
that  such  promise  cannot  be  enforced.  It  is  not  for  the  defend- 
ant, when  sued  on  such  a  promise,  to  show,  that  when  be  made 
it,  he  was  ignorant  of  his  discharge,  but  it  is  for  the  plaintiff  to 
prove,  affirmatively,  that  he  bad  knowledge  of  it.  16  Johns.  R. 
152,  153,  154.  The  reason  why  such  promises  are  not  bmd- 
ing,  is,  that  the  defence  resulting  from  want  of  notice  is  suffi- 
cient, unless  it  has  been  waived,  and  that  the  party  cannot  be 
construed  to  waive  that  of  which  he  has  no  knowledge.  A  con- 
tract implies  necessarily  the  assent  of  at  least  two  minds.  Can  the 
mind,  upon  any  principle  of  interpretation,  be  supposed  to  asseul 
to  that  of  which  it  was  utterly  ignorant  ?  Complainant  did  not 
promise  to  pay  the  note  to  Pierce  ;  he  oierely  assured  him  that  it 
would  be  paid.  The  note  upon  its  face  said  as  much.  How  could 
complainant  be  regarded  as  promising  payment  specially  to  Pierce, 
when  he  was  not  even  apprised  of  his  intention  to  buy  the  note  ? 
Must  not  contracts  be  mutually  obligatory,  to  be  valid  ?  K  com- 
plainant was  bound  by  his  promise  to  pay,  what  was  Pierce  bound 
to  do,  in  return  ?  Nothing.  He  might  buy  the  note  or  not,  as  he 
chose. 

No  decision  (the  nm  priw  dictum  in  2  Yeates,  deserves  not  so 
respectful  an  appellation)  has  attempted  to  place  representations,  of 
the  kind  under  discussion,  on  the  footing  of  contracts. 

We  think  it  fully  established  by  the  authorities,  that  comphioant 
cannot  be  deprived  of  his  rights  of  defence  under  the  statute,  unless 
it  be  proved  affirmatively,  by  the  defendant,  that  the  assurance  of 
payment  was  given  to  Pierce,  with  a  knowledge  that  the  con^dera- 
tion  of  the  note  had  failed.  Defendant  has  not  attempted  to  fix 
upon  complainant  any  such  knowledge.  Fortunately,  however, 
complainant  has  been  enabled  to  show,  that  he  remained  in  igno- 
rance upon  this  subject,  up  to  the  maturity  of  the  note ;  that  be 
went  to  the  bank  for  the  purpose  of  paying  it,  and  wis  then,  for 
the  first  time,  apprised  by  the  cashier,  Hughes,  of  the  fraud  whicb 
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Davis  bad  practised.  The  note  fell  due  1-4  January,  1838,  and 
the  assurances  to  Pierce  were  given  some  time  in  the  month  of 
February,  1837.  It  does  not  appear  that  complainant  had  any 
notice  of  the  transfer  of  the  note  until  its  maturity  ;  nor  is  it  dear 
that  even  then  he  was  apprised  of  it,  as  it  is  not  stated  that  the 
note  was  exhibited,  during  the  conversation  between  him  and  the 
cashier  of  the  bank.  He  may  not  have  had  notice  of  the  assign- 
ment  until  the  institution  of  the  common-law  suit. 

2d.  It  must  be  shown  that  complainant,  at  the  time  he  made  the 
representation,  was  fully  aware  that  Pierce  was  about  to  purchase 
the  note,  upon  the  faith  of  it. 

Until  the  person  interrogated  is  informed  of  the  purpose  of  the 
bquiry,  he  is  not  bound  to  make,  nor  is  the  other  party  entitled  to 
claim,  a  full  and  faithful  representation.    If  the  inquiry  be  prompted 
by  idle  curiosity,  the  person  addressed  may  remain  silent,  may 
answer  evasively,  or  even  untruly,  without  incurring  legal  responsi-^ 
bility.     The  law,  in  requiring  that  the  person  interrogated  shall  be 
distinctly  advised  of  the  object  for  which  the  information  is  sought, 
intends  not  merely  to  protect  the  interests  of.  him  who  asks,  but  of 
him  who  answers,  the  question.     It  intends  he  shall  be  informed 
that  credit  is  about  to  be  given,  and  contracts  entered  into,  upon  the 
faith  of  the  representation  he  shall  make  ;  in  order  that,  being  thus 
admonished,   hd   may  respond   with    deliberation,    with  caution, 
and  with  scrupulous  regard  to  truth.     In  this  requirement  there 
is  great  wisdom.     It  proceeds  upon  the  idea,  that  the  citizen  shall 
not  be  entrapped  into  a  sacrifice  of  his  rights  in  an  unwary  moment, 
by  words  which,  though  lightly  and  heedlessly  spoken,  may  be  art- 
fuDy  treasured  up ;  but  that,  on  the  contrary,  if  those  rights  are 
sacrificed,  it  shall  be  m  a  moment  of  consciousness,  and  be  the  re- 
sult of  a  deliberate  design,  formed  in  the  midst  of  solemn  and  pre- 
scribed warnings.     It  is  not  the  naked  language  to  which  the  Court 
look,  but  the  intent  of  the  party  speaking. 

The  Court  of  Appeals  of  Kentucky,  in  Casey  v.  Montgomery 
and  Jillenj  ,1  Marshall,  467,  has  condensed  the  law  upon  this 
subject  with  great  force  and  accuracy.  ^^Expressions,'*  says  the 
learned  judge,  ^'  of  that  sort,  which  may  have  escaped  an  indi- 
vidual   in   relation  to  his  contracts  or  transactions  of  any  kind, 
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should  be  cautiously  received,  where  they  are  to  be  made  die 
basis  of  liability.  It  is  tl^e  deliberate  will  and  intention  of  the 
person  uttering  words,  and  not  their  naked  verbal  import,  that 
ought  to  subject  him.  In  such  case,  the  person  making  the  rep- 
resentations should  be  apprised  by  the  person  to  whom  they  are 
made,  of  the  purpose  for  which  they  are  required.  They  should 
be  made  deliberately,  and  with  a  consciousness  on  the  part  of  the 
person  making  them,  that  they  will  be  confided  in  by  the  person  to 
whom  they  are  made." 

We  may  safely  defy  the  production  of  a  single  case  in  which 
the  drawer  of  a  note,  or  the  obligor  in  a  bond,  has  been  deprived 
of  his  legal  rights  of  defence,  in  consequence  of  representations 
made,  unless  he  was  distinctly  informed  by  the  party  applying  to 
him  for  information,  that  the  note  or  bond  was  about  to  be  pur- 
chased on  the  faith  of  his  statement.  Judge  Tucker,  in  his  Com- 
mentaries, as  already  quoted,  says  :  ^^  If,  before  the  assignee  takes 
an  assignment,  he  applies  to  the  obligor,  and  informs  him  he  is 
about  to  take  an  assignment  of  his  bond,"  &c.  So  in  the  favorite 
case  of  defendant's  counsel,  16  Serg.  &  Rawle,  18,  the  Court  say: 
^^  It  has  been  held,  that  if  the  assignee  caUs  on  the  obligor,  and 
informs  him  he  is  about  to  take  an  assignment  of  his  bond,  if  the 
obligor  acknowledges  that  it  is  due,  without  any  allegatiim  of  de- 
fence," &c. 

In  Sugden  on  Vendors,  10,  we  are  told,  that  if  a  purchaser  sus- 
pects any  person  has  a  claim  on  the  estate  which  he  has  contracted 
to  buy,  he  should  inquire  the  fact  of  him,  at  the  same  time  stating 
that  he  intends  to  purchase  the  estate  ;  and  if  the  person  of  wboffl 
the  inquiry  is  made  has  an  incumbrance  on  the  estate,  and  deny  it, 
equity  would  not  afterwards  permit  him  to  enforce  his  deniand 
against  the  purchaser. 

The  rule  which  holds  a  third  person  liable  for  assurance  given 
in  relation  to  the  subject-matter  of  a  contract  in  progress  between 
others,  supposes  such  person  to  be  present  at,  or  conusant  of,  the 
treaty  in  which  the  fraud  is  practised,  and  encouraging  the  pur- 
chaser either  in  express  terms,  or  by  silence  and  concealment  of 
his  own  title,  to  proceed  in  the  purchase.  6  Call,  471.  In  Ibbott* 
son  V*  Rhodei^  2  Vernon,  564,  a  mortgagee  being  asked  by  the 
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agent  of  a  person  about  to  lend  money  on  an  estate,  whether  he 
bad  any  incunabrance  on  the  estate,  answered  that  he  had  not. 
The  Lord  Keeper  directed  an  issue  at  law,  to  try  whether  the  agent 
told  the  mortgagee  bis  employer  was  about  to  lend  money  on  the 
estate.  This  issue  would  have  been  wholly  superfluous,  if  the  bare 
naked  falsehood  bad  been  a  suf&dient  ground  for  postponing  the 
demand  of  the  mortgagee. 

In  9  Madd.  36,  already  cited,  it  was  expressly  adjudged,  that 
the  party  concealing  his  right,  to  be  bound  by  such  concealment, 
must  have  notice,  that  third  persons  are  contracting  in  reference  to 
the  subject-matter  of  such  right.  Until  this  notice  reaches  him, 
the  duty  of  disclosure  does  not  arise. 

In  1  Bro.  C.  R.  357,  358,  Lord  Thurlow  made  this  emphatic 
declaration  :  ^*  This  Court  never  binds  a  third  person,  but  where 
there  is  notice  of  a  treaty.  There  is  no  case  in  the  books,  but 
where  the  party,  to  whom  the  fraud  is  imputed,  was  conusant  of  the 
treaty  in  which  the  fraud  was  practised." 

If  the  party  sought  to  be  charged,  in  consequence  of  a  represen- 
tation made,  was  not  conusant  of  the  treaty  in  which  the  fraud  was 
practised,  nor  in  any  manner,  nor  for  any  fraudulent  purpose,  confed- 
erating with  the  person  committing  the  fraud,  he  cannot  be  held 
liable.     Fonbl.  £q.  137,  138,  ed.  1835. 

We  ought  not  to  take  for  a  coj^ent  of  the  creditor  to  the  alien- 
ation of  his  pledge,  the  knowledge  which  he  may  have  of  it,  nor 
the  silence  which  he  keeps  after  he  knows  of  it,  or  if  he  knows  that 
bis  debtor  is  about  selling  a  house,  which  is  mortgaged  to  him. 
But  in  order  to  deprive  him  of  his  right,  it  is  necessary  that  it  ap- 
pear by  some  act,  that  he  knows  what  is  doing  to  his  prejudice, 
and  that  he  consents  to  it.  And  a  creditor  does  not  lose  his  mort- 
gage by  his  consent,  except  when  it  appears,  evidently,  that  his 
intention  is  to  release  it,  or  that  there  be  grounds  to  charge  him 
with  dishonesty,  for  not  having  declared  his  right,  when  he  was 
under  an  obligation  to  do  it.  Domat's  Civil  Law,  I  vol.  364,  B. 
3,  T.  2,  sec.  15.  **  Now,  I  take  it,  that  nothing  will  amount  to  a 
confirmation  of  a  fraudulent  transaction,  but  an  act  done  by  the 
party,  after  he  has  become  fully  aware  of  the  fraud  that  has  been 
practised.     He  must  be  aware  that  the  act  he  is  domg,  is  to  have 
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the  effect  of  confirming  an  impeachable  transactioo."  Schoales  k, 
Lefroy,  vol.  2,  486.  Complainant  was  not  aware  of  the  fraud 
practised  upon  him  by  Davis,  and  of  course  could  not  have  in- 
tended to  ratify  it.  His.  represematioo  should,  therefore,  not  hars 
that  "  effect." 

Tested  by  this  rule,  so  well  established  by  reason  and  autlxM^ 
ity,  the  conduct  of  complainant  commits  him  to  no  responsibility. 
Davis  perpetrated  a  fraud  upon  Pierce,  by  selling  him  a  note  which 
had  its  origin  in  the  grossest  swindling.  But  was  compiaioaot, 
at  the  time  be  gave  the  assurance  of  payment,  apprised  chat  a 
treaty  was  going  on  between  Davis  and  Pierce  for  the  purchase 
of  the  note  ?  Did  Pierce,  when  he  asked  him  if  it  was  good, 
inform  him  that  he  was  about  to  buy  it  ?  We  answer  in  the 
negative.  No  such  fact  appears  in  the  record,  by  averment  or 
proof ;  and  de  non  apparaniibus,  et  dt  wm  txisUntibw^  eadem  ut 
lex.  Pierce,  who  alone  testifies  to  this  point,  seems  to  have 
had  but  one  interview  with  complainant,  and  to  have  asked  but 
a  single  question,  ^'  was  the  note  good,  and  would  it  be  paid  ?" 
He  was  assured  in  reply,  that  it  was  good,  and  would  be  paid. 
This  is  all  that  appears  to  have  transpired  between  them.  No 
explanations  were  made  on  either  side.  Had  complainant  boea 
approached  in  the  manner  required  by  law,  bad  he  been  dis- 
tinctly informed  of  the  object  of  Pierce  in  making  the  inquiry, 
bow  different  might  have  been  his  response  !  Instead  of  an- 
swering flippantly  and  carelessly,  what  he  probably  considered  an 
idle,  if  not  an  impertinent  interrogatory,  he  might  have  paused, 
reflected,  reviewed  the  whole  transaction,  advised  Pierce  of 
the  consideration  of  the  note,  and  in  the  spirit  of  cautioo  and 
circumspection,  which  he  would  doubtless  have  felt,  might  have 
so  qualified  his  answer  as  to  have  protected  at  once  bis  own  in- 
terests and  those  of  Pierce,  from  the  fraudulent  machinationa  of 
Davis. 

The  record  furnishes  neither  allegation  nor  proof  tfiat  complain- 
ant was  aware  of  the  intention  of  Pierce  to  buy  the  note,  or  thet  a 
contract  for  that  purpose  was  in  progress.  A  representation  ibos 
made,  ought  not  and  cannot  bind. 

3d.  It  must  be  showoi  tbut  not  toereiy  Pierce,  but  that  Uorton, 
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the  present  bolder  of  the  note,  confided  in  the  representation  made 
by  complainant,  and  was  induced  thereby  to  purchase  it.  Fraud 
and  damage  must  concur  to  give  a  right  of  action.  3  T.  R.  51, 
Pasley  v.  Freeman.  The  party  must  be  misled  by  the  representa- 
tion, and  act  under  its  influence,  or  he  cannot  complain.  1  Stor}''8 
£q.  SI 2.  The  contract  must  have  taken  place  on  the  faith  of  the 
representation.     1  Ves.  &  B.  335. 

Id  16  Serg.  &  Rawle,  18,  a  case  relied  on  by  defendant,  the 
Court  say  :  ^*  The  question  is,  was  Ann  Fox  induced  to  pur- 
chase the  bond  under  the  representation  made  by  Werner  (obli- 
gor) that  he  had  no  defence,  and  that  he  was  willing  and  desirous 
that  the  bond  should  be  sold  in  the  neighborhood  f  If  this 
should  be  the  opinion  of  the  jury,  they  will  find  against  the  ob- 
ligor." 

In  C<men  r.  Simpsony  I  Esp.  C.  5290,  the  defendant  was  held 
not  liable  for  a  fraudulent  representatton  made  by  him,  because  it 
was  shown  that  plaintiflf  had  not  acted  upon  it,  but  upon  a  sim- 
ilar representation  made  by  another.  2  Starkie's  £v.  title  Deceit. 
All  the  cases,  witliout  exception,  proceed  upon  the  ground,  that 
the  drawer  of  the  note,  by  his  representation  and  assurances  of 
payment,  induced  the  assignee  to  purchase  it.  Unless  this  influence 
was  successfully  exerted,  there  can  be  no  responsibility.  Has 
Morton  shown  that  he  purchased  the  note  on  the  faith  of  complain- 
ant's assurance  to  Pierce  f  It  is  true,  that  this  assurance  was 
GommuDicated  to  him,  but  this  may  have  been  done  and  yet  the 
assurance  not  have  constituted  the  controlling  motive  to  the  pur- 
cba^.  The  only  witness  who  speaks  to  this  question  is  Pierce 
himself.  Having  deposed  that,  when  about  to  sell  tiie  note  to  Mor- 
loo,  he  stated  to  him  complainant's  assurance,  '^  that  it  was  good 
and  would  be  paid  ; "  he  is  asked  whether  Morton  was  not  iuflu<* 
enced  by  that  statement  to  buy  the  note  ?  His  answer  is  so  unique 
tliat  we  cannot  forbear  quoting  its  very  words.  **  I  think,"  says 
the  witness,  ^*  the  statement  alluded  to  was  the  inducement  to  the 
taking  of  said  note.  I  think  he  would  have  taken  the  note  any 
bow.'' 

The  witness  >does  not  undertake  to  make  any  positive  deciara- 
dM  id  reMoB  to  tbe  oiotive  which  operAied  upon  Morten*    He 
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gives  US  his  impressions ;  his  thoughts.  He  tbiob  Mortoa  was 
induced  to  buy  by  the  statement,  and  he  thinks  be  would  have 
bought  ''any  how."  These  thoughts  are  in  direct  conflict,  and 
neutralize  each  other.  It  is  a  matter  of  demonstratioo,  that  if 
Morton  would  have  bought  the  note  ''  any  how,"  he  acted  under 
some  other  influence,  probably  some  preexisting  determinaiion, 
and  not  under  the  influence  of  the  statement  referred  to.  Perhaps 
he  was  a  ''shaver/'  a  speculator  in  commercial  paper ;  and  per- 
haps complainant's  note  was  oflered  to  him  at  so  tempting  a  dis- 
count, that  his  cupidity  could  not  resist  the  bait.  Perhaps  bis 
eagerness  and  resolution  to  buy,  running  all  hazards,  may  have 
been  manifested  to  Pierce,  who  may  have  availed  himself  of  ibis 
feeling,  to  pass  the  note  off  '*  without  recourse."  Doubtless  the 
feelings  of  Morton  upon  the  subject  were  well  known  to  Pierce, 
and,  in  full  view  of  them,  his  opinion  is,  tliat  the  note  would  hare 
been  purchased  without  any  statement  as  to  complaioani's  assur- 
ances. We  insist,  therefore,  there  is  no  proof  whatever  that  Mor- 
ton became  the  holder  of  the  note  on  the  faith  of  complainant's 
representation.  The  law,  however,  requires  that  the  proof  to  this 
fact  should  be  most  distinct  and  conclusive,  because  it  is  tbe  grav- 
amen of  the  defence. 

Even  if  the  testimony  to  this  point  were  clear  and  irresistible, 
there  is  no  allegation  in  the  pleadings,  under  which  it  could  be 
received,  or  considered  of.  It  is  worthy  of  all  remark,  that  Mor- 
ton nowhere  avers  or  intimates,  that  he  purchased  the  note  on  the 
faiih  of  complainant's  representation  or  assurance  of  payment  It 
was  obviously  an  all-important  averment,  and  would  doubtless  have 
been  made,  could  it  have  been  done  with  safety,  or  with  proper 
regard  to  truth.  He  well  knew  that  he  concluded  the  trade  under 
other  influences ;  and,  hence,  he  endeavors  to  shelter  himself  under 
the  confldence  reposed,  not  by  himself,  but  by  Pierce,  ia  the 
assurances  of  complainant. 

In  12  Wheat.  181,  Mr.  Chief  Justice  Marshall  lays  down  tbe  rale 
contended  for,  in  this  explicit  language  :  "  That  a  decree  roust  be 
sustained  by  the  allegations  of  the  parties,  as  well  as  by  tb&proob 
in  the  cause,  is  too  well  established  to  be  disregarded." 

In  1  Bibbi  3}  6,  it  was  held  that  evidence,  to  merit  the  atteatioo 
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of  ibe  Court,  must  be  relevant,  and  illustrative  of  some  point  pre- 
sented by  the  pleadings. 

It  was  adjudged  in  Morrison^s  exe'rs  y.  Hart^  2  Bibb,  6,  7, 
that  '^aiact  not  alleged,  can  no  more  in  a  court  of  equity,  than 
ID  a  court  of  law,  constitute  a  basis  upon  which  an  adjudication 
may  be  made,  it  being  equally  true  that  the  Chancellor,  as  well 
as  the  Judge,  must  decide  according  to  the  allegations  of  the 
proof 

It  not  being  alleged  in  the  answer,  or  in  any  part  of  the  pleadings, 
that  the  purchase  of  the  note  was  made  by  Morton,  under,  the  in- 
fluence of  complainant's  representation,  there  is  no  issue  made  upon 
tliat  point,  and  however  convincing  might  be  the  testimony,  it  would 
have  to  be  rejected  as  irrelevant.  The  decree  in  this  cause,  rest- 
ing upon  the  assumpdon  that  there  was  not  only  averment  but  proof 
to  this  point,  cannot  be  sustained. 

This  is  not  a  technical  or  formal  objection,  but  one  supported  by 
a  rule  of  practice  and  pleading,  as  ancient  as  the  common  law 
itself. 

It  will,  however,  be  conceded,  we  presume,  that  Morton  did 
not  purchase  on  faith  of  complainant's  representation,  and  his  right 
to  a  recovery  will  be  based  on  the  ground,  that  Pierce,  his  as- 
signor, thus  bought,  and   that   he  is  entitled  to   Pierce's   equity 
against   complainant.      Had   Pierce  transferred   the  note  in  the 
ordinary   way,   remaining  liable  as  indorser,   it  might  be  urged 
with  some  plausibility,  that,  to  make  his  equity  available  as  a  protec- 
tion to  faim,  it  should  enure  to  the  benefit  of  Morton,  who  might, 
under   its  cover,  have  judgment  and  satisfaction  of  the  drawer, 
thereby  discharging  Pierce  from  his   responsibility.      But  the  as- 
signment b  made  ^^  without  recourse,"  and  Pierce  states,  that  he 
has  no  interest  whatever  in  the  note,  or  in  this  suit.     Let  the 
decree  be  for  or  against  complainant,  Pierce  is  saved  harmless. 
The  equity  of  Pierce,  if  it  existed  at  all,  was  personal  to  himself; 
it  arose   out  of  the  fact  that  he  purchased  the  note,  and  laid  out 
his  money,  because  of  complainant's  assurances  of  payment.     It 
might  be    against  conscience  for  complainant  to  insist  on  a  failure 
of  consideration  against  Pierce,  but  certainly,  as  against  Morton 
or  otbetBf   who  purchased  the  note  without  trusting  to  or  being 
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influenced  by  these  essurances,  be  might  impeach  the  note  with 
perfect  propriety.  For,  between  them  and  complainant,  there  et* 
iso  no  such  relation  as  obtains  bemeen  Pierce  and  corDplaioiot; 
and  the  equity,  to  which  this  relation  could  alone  give  rise,  must 
be  wanting.  If  Morton  bought  the  note  upon  his  own  judg* 
ment,  and  upon  his  own  calculation  of  the  chances  of  paymeot 
and  profit  of  the  trade,  unpersuaded  and  uncontrolled,  by  com« 
plainant,  or  his  conduct,  neither  law  nor  good  morals  wouMre^ 
quire,  that  the  latter  should  be  deprived  of  bis  statatory  rights  of 
defence. 

A.  sells  a  hors«  to  B*,  representing  it  to  be  sound,  and  B.  sefls 
the  same  horse  to  C.  without  any  such  representation.    It  b  a^te^ 
wards  discovered  by  C.  that  the  horse  is  unsouiyi,  and  was  so  it 
the  time  of  the  sale  by  A.,  and  that  A.  had  knowledge  of  the  ud* 
soundness.     Will  it  be  contended,  that  C.  could  maintain  as  action 
against  A.  on  this  representation,  not  made  to  him,  and  not  influ- 
encing his  purchase  ?    To  state  the  question,  is  to  answer  it  in 
the  negative.     But,  to  make  the  case  more  analogous  to  the  octe 
at  bar  :  A.  is  about  to  sell  the  horse  to  B.,  but  declines  roaklog 
any  representation  as  to  its  soundness.      B.  inquires  of  C,  who 
once  owned  the  animal,  as  to  its  condition,  and  is  assured  tltft  it 
is  perfectly  sound,  upon  the  faith  of  which  assurance,  be  nvakes 
the  purchase.     B.  sells  to  D.,  who  buys  at  bis  own  risk,  wiihoirt 
exacting  any  representation  of  soundness.     It  is  afterwards  ascer* 
tained,  that  the  animal  is  diseased,  and  was  so  when  sold  by  A., 
and  that  C  was  conusant  of  the  fact.     Upon  what  principle  of 
law,  or  morals,  could  it  be  said  that  D.,  the  dealer  at  arms  length 
in  the  market,  might  have  his  action  against  C.  ?     There  wooM  be 
fraud  in  C,  but  no  damage  to  D.,  resulting  from  that  fraud;  for 
C.'s  representation  was  not  addressed  to  him,  and  did  oot  iaflo' 
ence  his  purchase.     Suppose  that,  in  each  of  these  cases,  instead 
of  a  representation,  there  had  been  a  warranty,  based  upon  a  valu- 
able consideration,  and  the  party,  to  whom  the  warranty  was  made, 
had  sold  the  horse  without  warranty.     The  principle  would  be  the 
same,  and  the  person  buying  without  a  warranty  could  not  afail 
himself  of  the  warranty  made  to  others  who  bad  previously  owned 
the  property.     For  although  covenants  of  warraotj  follow  real  el' 
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tate,  ih9  rule  is  different  id  regard  to  personalty,  because  in  rela- 
tion to  personalty  there  b  no  privity  of  estate  as  tliere  is  in  the  case 
of  realty,     Tucker's  Cora,  tit*  Covenant j  124. 

This  principle  has  a  manifest  application  to  the  case  at  bar.  Ca-* 
veat  emptor  is  a  maxim  of  the  common  law,  applying  most  strictly 
to  a  man  who  buys  a  ckose  in  aetion^  or,  in  other  words,  a  suit ; 
and  unless  be  has  protected  himself  by  a  contract  of  warranty  or 
a  representation,  on  the  faith  of  which  he  acted,  be  runs  all  hazard, 
and,  in  the  event  of  loss,  is  without  redress.  If  others,  more  wily 
and  cautious,  have  previously  owned  the  property,  and  protected 
themselves  by  such  contract  or  representation,  it  is  no  protection 
to  bim.     Tucker's  Com.  336. 

l^be  statute  places  the  bolder  of  a  promissory  note  in  the  shoes 
of  the  payee,  not  in  the  shoes  of  any  intermediate  assignee,  who 
l»8y  have  strengthened  his  position  by  some  equity,  peculiar  and 
personal  to  himself. 

For  whose  protection  is  complainant  to  be  deprived  of  bis  rights 
of  defence,  under  the  statute  ?  Pierce  asks  no  protection ;  be  is 
beyond  the  reach  of  loss,  terminate  this  controversy  as  it  may. 
Morton,  a  speculator  in  the  market,  buying  without  warranty,  and 
influenced  by  no  representation  of  complainant,  is  entided  to  no 
protection,  at  least,  at  the  sacrifice  of  one  who  has  committed  upon 
hioi  no  fraud,  made  with  him  no  contract. 

The  statute  authorising  the  makers  of  commercial  paper  to  ira* 
peach  its  consideration,  in  the  hands  of  bona  fide  assignees,  is,  it  is 
confessed,  anti-commercial  in  its  spirit,  but  it  is  eminently  adapted 
to  tbe  habits  and  pursuits  of  the  people  of  Mississippi,  who  are 
BOt  merchants,  but  tillers  of  tbe  soil.  They  have  displayed,  in  this 
enactment,  an  ambition  above  that  of  ^^  tbe  shop-keeper,"  an  am- 
bitioo  which  seeks  the  true  glory  of  a  State,  in  tbe  advancement 
of  principle,  and  the  interests  of  sound  morals,  rather  than  the  mis* 
erable  aims  and  selfish  policy  of  mere  trade.  In  thus  worshipping 
at  tbe  shrine,  rather  of  justice^  than  of  mammon,  they  have  chosen 
the  better  part,  and,  in  despite  of  thcr  bribery  of  their  spoils,  have 
given  craft  and  fraud  a  stern  and  sublime  rebuke.  No  dispo- 
aitioo  should  be  felt  to  cripple  or  curtail  tbe  operation  of  this  stat- 
ute, Dor  should  the  rights  which  it  solemnly  and  anxiously  guards, 
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be  8acri6ced  to  words,  lightly  and  unconsciously  uttered,  tod  Kbicb, 
for  augbt  that  appears,  passed  by  the  bolder  of  this  note  as  the 
idle  wind,  iofluencing  hiin  to  no  contract,  and  visiting  upon  him  do 
loss. 

GeorgB  S.  Yerger^  for  defendants. 

The  complainants  executed  their  several  notes  to  Willie  Davis, 
for  lands,  which  he  represented  he  purchased  from  the  Indians,  m- 
der  the  14tb  article  of  the  treaty  of  Dancing  Rabbit  Creek;  Davis 
made  a  bond  for  title;  but,  from  the  evidence  in  the  cause,  it  appears 
he  never  had  any  title.  Davis,  before  the  notes  matured,  assigned 
them  to  G.  S.  Pierce,  who  assigned  them  to  defendants.  Tbe  bill 
seeks  to  enjoin  their  collection,  upon  the  ground  of  failure  of  con* 
sideration.  The  defendants  prove  by  Pierce  (who  is  released), 
that  before  he  traded  for  the  notes,  he  went  to  Hamer  and  Morton, 
and  requested  to  know  of  them,  whether  they  had  any  defence  to 
the  notes,  and  that  they  both  assured  him  that  they  were  good  notes, 
and  no  difficulty  about  them,  and  assured  him  that  they  would  pay 
said  notes  punctually,  and  that,  in  consequence  of  that  assurance,  he 
traded  for  them.'' 

The  complainants  filed  an  amended  bill,  in  which  tbey.admit  tbe 
above  statement,  but  allege,  at  the  time  they  made- it,  they  were  not 
aware  of  the  fact,  that  Davis  had  defended  them.  Upon  these  facts, 
the  question  is,  whether  they  must  pay  the  notes  or  not. 

1 .  We  insist  that,  although  the  case  made  out  might  be  sufficient 
to  enjoin  the  notes  in  the  hands  of  Davis,  yet  as  Pierce,  before  be 
traded  for  the  notes,  went  to  the  complainants,  and  they  assured  bim 
he  should  have  no  difficulty  about  the  notes,  and  that  they  would 
punctually  pay  them,  they  cannot,  as  against  him  and  his  ass^nees, 
set  up  tbe  fraud  of  Davis.  Pierce  acted  on  the  faith  of  their  assur- 
ance, and  parted  with  his  property  on  the  faith  of  their  representa* 
tion.  It  is  probable,  that  they  were  not  aware  of  the  failure  of  con- 
sideration at  the  time  ;  but  this  does  not  alter  the  case  ;  whether 
they  knew  it  or  not,  it  would  be  a  fraud  on  Pierce,  if  they  did  not 
now  pay  him. 

2.  It  is  an  old  and  settled  principle,  that  when  a  man  acts  on  tbe 
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faith  of  a  representation  made  by  another,  that  other  shall  make  the 
representation  good.     1  Story's  Eq.  202,  203,  in  note. 

But  the  precise  point  has  been  decided  in  several  adjudged  cases, 
in  one  or  two  of  which  the  party  did  not  know.  Vide  Bailey  on 
Bills,  549;  Ltidrick  v.  Crawly  and  Carney  v.  Fields,  2  Yeates's  Rep. 
464,  541  ;  1  Pennsylvania  Rep.  2t,  476  ;  16  Serg.  and  Rawle, 
18,  21. 

The  case  of  Pearson  v.  Morgan,  cited  1  Story,  203,  in  note,  is 
directly  in  point  also,  to  which  case  I  refer  the  Court. 

Chancellor.  The  question  presented  in  this  case  by  the  plead- 
ings and  proqf  for  decision,  is,  can  a  maker  of  a  promissory  note, 
who  assures  one  about  to  deal  for  it,  when  called  on  by  the  intended 
purchaser,  to  ascertain  if  there  is  any  objection  to  the  validity  of 
the  note,  that  it  will  be  paid  at  maturity,  set  up  any  defence  that 
might  exist  between  himself  and  the  original  payee  ? 

I  incline  to  the  opinion  that  he  cannot.    As  between  the  assignee 
of  the  note  and  the  maker,  a  new  consideration  has  arisen  in  favor 
of  him  to  whom  the  assurance  is  made.     I  will  illustrate  my  mean- 
ing by  a  supposed  case.     A.  verbally  assumes  to  pay  to  B.  a  debt 
due  by  C.  to  B.,  in  consideration  that  C.  would  give  A.  a  horse ; 
here  the  consideration  moving  between  A.  and  B.  is  the  horse,  that 
C.  has  undertaken  to  give  A.  ;  a  consideration  with  which  B.  has 
nothing  personally  to  do,  and  yet  which  influences  and  controls  the 
payment  by  A.     So  in  the  case  before  me ;  the  makers  of  the  notes 
agree  with  the  assignee,  that,  in  consideration  of  the  agreement  by 
the  assigne^  and  their  creditor,  they  will  pay  the  amount  of  their 
note  to  the  assignee.    The  consideration  of  the  note,  as  between  the 
payee  and  the  makers,  is  one  thing ;  but  the  consideration,  as  be- 
tween the  assignee  and  the  makers,  a  wholly  different  thing.     It  is 
true,  the  literal  contract  of  the  maker  is  not  that  which  I  have  just 
deuiled ;  but  the  legal  effect  of  their  contract  is  no  other.  By  opera- 
tion of  law,  the  indorsement  of  the  note  is  a  contract  between  the 
maker  and  the  assignee  to  pay  the  note,  according  to  its  tenor  and 
effect;   not  that  any  actual  consideration  has  passed  between  the 
assignee  and  maker,  but  the  law  transfers  the  original  consideration 
to  the  new  contract,  made  by  the  assignment.     This  is  a  contract 
VOL,  I.  72 


686  SUPERIOR  COURT  OF  CHANCERY. 

Hamer,  et  al.  t>.  Johnston,  et  b1.    Marshall  v.  Morton,  et  al. 

which  the  law  makes  in  every  case  of  indorsemeDt;  and  but  for  our 
sutute  upon  the  subject,  the  maker  of  the  note  would  be  absolutely, 
io  every  such  case,  bound  to  pay  its  amount  to  an  innocent  assignee, 
without  regard  to  the  situation  or  condition  of  the  original  consider- 
ation. In  this  case,  however,  superadded  to  the  original  considera- 
tion, which  exists  in  every  case  of  mdorsemeUt,  is  the  new  consid- 
eration, arising  by  direct  and  not  implied  contract  between  the 
bdorser  and  the  maker.  The  maker  has  said  to  the  indorsee,  you 
may  freely  part  with  your  property  to  the  payee  ;  I  will  pay  you  its 
value  punctually.  Suppose,  in  this  case,  no  note  had  intervened 
and  been  in  existence  ;  and  the  maker  of  the  note  had  said  to  Pierce, 
when  about  to  trade  with  Davis,  I  owe  Davis  so  much;  you  can  let 
Davis  have  your  property;  I  will  pay  you  the  amount  you  ask;  and 
upon  that  promise,  Pierce  had  parted  with  his  property  to  Davis,  and 
sued  Hamer,  in  an  action  of  assumpsit,  for  the  value  thereof;  could 
Hamer  plead,  that  he  owed  Davis  nothing?  or  that  the  consideration 
of  the  contract  by  which  he  then  expected  to  owe  Davis,  had  failed, 
and  he  now  owed  him  nothing?  Clearly  not;  and  yet,  I  apprehend, 
the  fact,  that  the  amount  of  Hamer's  real  or  supposed  indebtedness 
to  Davis  had  assumed  the  shape  of  a  promissory  note,  and  was  pay- 
able at  a  fixed  and  stated  day,  would  not  alter  the  character  of  the 
consideration  between  him  and  Pierce,  or  in  any  degree  affect  the 
nature  of  his  obligation. 

It  has,  I  am  aware,  been  held  in  Pennsylvania,  that  where  the 
maker  of  a  note  has  a  good  defence  against  the  original  obligee,  and 
acknowledges  his  liability  to  the  assignee,  afUr  the  assignment  has 
been  made,  he  is,  nevertheless,  not  bound  by  the  acknowledgment; 
and  the  reason  is  obvious,  because  it  did  not  enter  into  the  consid- 
eration of  the  assignment  to  the  new  assignee,  it  formed  no  induce- 
ment with  him  to  take  the  note,  for  it  was  made  after  be  became  the 
holder  of  it,  and  so  far  as  it  was  evidence  of  any  agreement  at  all 
on  the  part  of  the  maker,  it  was  a  mere  nudum  pactum^  without  con- 
sideration, and  of  course  not  at  all  obligatory.     But  in  the  same 
State,  it  has  been  held,  that  if  an  innocent  assignee  is  induced  to 
take  an  assignment,  by  reason  of  a  promise  on  the  part  of  the  obligor 
to  pay  the  note,  the  taker  is  concluded  from  setting  up  any  de- 
fence to  it.    See  2  Yeates's  Rep.  464  ;  14  Serg.  and  Rawle,  304. 
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I  have  not  been  able  to  see  the  book  last  referred  to,  but  the  prin- 
ciple is  thus  broadly  stated  in  Wharton's  Digest,  without  any  such 
qualification  as  that  insisted  on  by  the  complabants  in  this  case.  In 
Virginia,  where,  if  I  recollect  right,  they  have  a  similar  statute  to 
our  own,  it  was  held,  in  2  Randolph,  247,  that  an  indorsee,  who 
purchases  a  negotiable  note,  without  notice  of  any  equity  between 
the  maker  and  indorsee,  is  not  affected  by  such  equity;  especially, 
where  the  maker,  before  the  assignment,  gave  assurances  to  the  in- 
dorsee, that  the  note  would  be  fully  paid. 

But  independent  of  any  express  adjudication  on  the  subject,  I 
tbink  the  unconditional  liability  of  the  complainants  to  the  defend- 
ants, upon  the  note,  can  be  sustained  upon  general  principles. 
Where  a  party  represents  a  particular  fact,  upon  the  faith  of  which 
he  induces  another  to  deal,  he  is  bound  to  make  that  representation 
good,  and  it  is  immaterial  whether  the  party  making  it  knew  it  to  be 
true  or  false.  The  rule  is  extended  so  far,  that  if  a  party  innocently 
misrepresents  a  fact  by  mistake,  it  is  equally  conclusive,  for  it  oper- 
ates equally  as  a  surprise  and  imposition.  1  Story's  Eq.  202,203. 
Even  ignorance  of  a  party's  rights  will  not  excuse  him,  if  he  mis- 
leads the  purchaser  by  his  own  misrepresentations,  though  innocent- 
ly. The  maxim  is  justly  applied  to  him,  that,  where  one  of  two 
innocent  persons  must  suffer,  he  shall  suffer,  who,  by  his  own  acts, 
occasioned  the  confidence  and  the  loss.  1  Story's  Eq.  377;  3 
Peere  WiU.  74  (Cox's  note)  ;  Com.  Dig.  Ch.  4  W.  28;  6  Ves. 
173;  ib.  182,  183, 184  ;  1  Vernon,  Rep.  136.  It  is  a  setded  maxim 
of  chancery  jurisprudence,  that  where  the  equity  of  the  parties  is 
equal,  the  law  must  prevail,  and  a  court  of  chancery  will  not  inter- 
fere. 1  Story's  Eq.  75.  The  equities  of  parties  is  said  to  be  equal, 
where  both  are  equally  innocent,  and  have  been  equally  diligent,  ib. 
75.  Test  this  case  by  the  application  of  these  principles,  and  it 
must  be  at  once  apparent,  that  the  maker  of  the  note  cannot,  with- 
out doing  violence  to  them  all,  escape  from  his  liability  to  the 
assignee.  He  represented  to  the  assignee,  that  he  might  trade  for 
the  notes  with  safety;  such,  at  least,  is  the  fair  inference  from  his  ex- 
press promise  to  the  assignees  to  pay  them  the  notes  at  maturity,  in 
view  of  the  assignee's  intention  to  trade  for  them.  He  has,  then, 
represented  that  the  notes  were  good  valid  and  binding  notes,  and 
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be  must  make  them  so.  But  for  his  assurance,  the  assignee  would 
not  have  taken  them,  and  no  injury  would  have  foUowed;  but  the 
loss  being  occasioned  by  his  acts,  he  must  be  the  sufferer. 

It  is  unnecessary  to  investigate  the  case  further;  the  complainants 
cannot  escape  the  effect  of  their  own  conduct.  To  permit  it,  would 
be  to  enable  them  to  commit  a  wrong,  and  then  pro6t  by  it.  One 
or  tlie  other  of  the  parties  must  lose  the  amount  of  the  note.  I  think, 
upon  any  and  all  the  grounds  I  have  stated,  the  complainants  must 
bear  the  loss.     The  injunction  must,  accordingly,  be  dissolved. 
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If  the  probate  of  a  will  has  been  obtained  by  fiaad  or  sarprise,  the  probate  courts  in  this 
State  hare  power,  upon  a  proper  showing,  to  racate  the  probate  thus  irregularly  obtain- 
ed, examine  the  whole  matter  de  novo^  and  decide  accordingly. 

The  probate  courts  in  this  State  have,  under  our  constitution,  sclt  jurisdiction  of  the 
subject  of  wills ;  a  jurisdiction^  at  least,  commensurate  with  that  of  the  ecclesiastical 
courts  of  Great  Britain ;  and  the  court  of  chancery  has  no  power  in  this  State,  to  de- 
cree the  probate  of  a  will  void,  even  though  charged  to  have  been  procured  by  fraud, 
such  power  belonging  exclusirely  to  the  probate  courts. 

H.  and  others  filed  their  bill,  stating  that  the  will  of  their  ancestor,  made  in  a  fit  oi 
lunacy,  had  been  probated  by  fraud,  and  praying  that  the  Court  of  Chancery  would  set 
the  probate  aside ;  the  will  contained  a  clause,  emancipating  the  slaves  which  remain- 
ed in  the  hands  of  the  executor,  and  also  constituted  a  residuary  legatee,  who  was  not 
made  a  party  to  the  bill ;  &eU,  that  though  the  Court  of  Chancery  had  no  jurisdiction 
to  set  aside  the  probate  of  the  will,  yet  that  the  emancipation  of  the  slaves  was  a  void 
becjuest,  and  to  that  extent  the  court  would  have  jurisdiction,  if  the  residuary  legatM 
had  been  party  to  the  proceedings. 

All  personal  property  of  a  testator  not  disposed  of,  or  ill  disposed  of,  that  by  lapse,  or 
void  bequest  for  illegality,  does  not  pass  as  directed  by  the  testator,  goes  to  the  residu- 
ary legatee.    A  different  rule  prevails  as  to  real  estate. 

The  bill  in  this  case  was  filed  by  the  heirs-at-Iaw  of  Pickens, 
deceased,  to  set  aside  the  probate  of  their  ancestor's  will,  alleged  to 
have  been  effected  by  fraud  and  surprise.  The  will,  among  other 
things,  emancipated  the  slaves  of  the  testator,  and  also  constituted 
a  residuary  legatee,  who  was  not  made  a  party  to  the  bill. 

There  was  a  general  demurrer  to  the  bill,  for  the' want  of  juris- 
diction in  the  Court,,  to  grant  the  relief  asked  for  ;  upon  which  the 
cause  was  submitted  to  the  Court. 

Chancellor.  The  complainants  sue  as  heirs-at-Iaw  of  their 
deceased  ancestor,  and  in  their  bill,  pray,  that  the  probate  of  a 
wiU  made  by  him,  may  be  vacated,  and  a  trial  for  the  establishment 
of  the  will,  be  ordered  de  novo  in  the  Probate  Court  of  Jefferson 
county,  m  which  court,  the  probate  which  they  seek  to  set  aside 
has  been  effected.  It  is  charged,  that  the  testator  was  a  lunatic, 
and,  at  the  time  of  making  the  will,  was  laboring  under  a  fit  of 
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lunacy  ;  that  the  making  of  the  will  was  obtained  by  surprise  and 
fraud.  The  ground  upon  which  the  interposition  of  this  Court  is 
asked,  is  that  of  newly  discovered  testimony.  To  the  bill  there  is 
a  general  demurrer. 

That  the  Probate  Court  has  the  power  to  vacate  the  probate  of 
a  will,  and  examine  the  whole  matter  de  novo,  upon  proper  show- 
ing by  bill  or  petition,  I  have  no  doubt.  This  power  results  as  well 
from  its  constitutional  jurisdiction,  as  from  the  analogy  which  its 
power  over  these  matters  bears  to  the  ecclesiastical  courts  of  Eng- 
land. To  vacate  the  probate  of  a  will,  or  repeal  letters  of  admin- 
istration, where  the  one  or  the  other  was  procured  through  fraud, 
error,  or  mistake,  is  a  common  exercise  of  power  with  the  spirit- 
ual or  ecclesiastical  courts  in  England,  having  jurisdiction  over  tes- 
,  tamentary  matters.  See  1st  vol.  Eccles.  Rep.  44,  ib.  357,  ib. 
425  ;  Toller's  Law  Exec.  72;  1  P.  Wms.  42,  43  ;  Blackbur^h  v. 
Davis  J  Toller's  Exec.  120  ;  4  Sei^.   and  Rawle,  201. 

It  would  seem,  that  our  courts  of  probate  have  jurisdictioQ  over 
testamentary  matters  commensurate,  at  least,  with  the  ecclesiastical 
courts  of  England.  The  Supreme  Court  of  this  State  has  held, 
that  they  have  by  the  constitution  not  only  original,  but  full  and  ex- 
clusive jurisdiction  oi^r  testamentary  matters,  and  that  it  would  be 
incompetent  for  the  legislature  to  give  that  jurisdiction  to  any  other 
tribunal.  .  Carmichael  v.  Brovodtr^  3  Howard,  352.  The  probate 
of  wills,  as  to  both  real  and  personal  estate,  in  this  State,  belongs 
exclusively  to  the  courts  of  probate  ;  from  whence,  it  would  seem 
to  follow,  that  if  a  probate  of  a  will  has  been  granted,  although  it 
may  have  been  obtained  by  fraud,  or  the  testator  have  been  insane, 
the  Probate  Court  alone  can  revoke  it ;  this  is  clearly  tbe  rule  in 
England.  2  Vernon,  8  ;  1  P.  Wms.  388  ;  Plumt  v.  Btal,  2 
Vernon,  76  ;  3  Bro.  P.  C.  358  ;  1  Ves.  jun.  287  ;  AmU.  756- 

I  am  aware,  that  in  the  case  of  Bamsky  v.  Pouelly  I  Ves. 
jun.  119-284,  Lord  Chancellor  Hardwicke  decreed  a  party, 
who  had  procured  a  will  by  fraud,  to  consent  to  the  repeal  of  the 
probate.  But  this  is  an  isolated  case,  and  does  not  seem  to  bare 
been  generally  followed.  Upon  the  authority  of  this  case,  I  fiod 
two  decisions  of  like  character,  made  by  the  Chancery  Court  of 
South  Carolina,  and  directing  a  reexamination  before  tbe  Probate 
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Court.  2  Desaus.  313,  342.  In  both  these  cases,  the  Coart 
and  counsel  seem  to  have  overlooked  the  question,  —  whether  the 
power  of  vacating  the  probate  of  a  bill  and  of  examining  the  mat- 
ters de  novo  J  might  not  be  exercised,  and  whether  it  did  not  properly 
belong  to  the  jurisdiction  granting  It. 

There  is  one  ground  taken  by  the  bill  in  this  case,  which  de- 
mands notice.  That  provision  of  the  will  which  seeks  to  emanci- 
pate some  slaves  and  gives  them  a  pecuniary  legacy,  is  clearly  void, 
under  the  laws  of  this  State  upon  that  subject*  The  executor  is, 
it  is  charged,  in  possession  of  them  under  the  will  ;  this  feature 
would  seem,  at  first,  to  give  jurisdiction  to  the  extent  of  the  void 
bequest  or  legacy.  But  upon  examining  the  will,  it  is  found  to 
contain  a  residuary  bequest  to  the  defendants,  A.  and  M.  Gupton. 
This  provision  excludes  the  complainants  from  all  claim  whatever,  < 
under  the  void  bequest.  The  law  is  now  well  settled,  that  a  re- 
siduary bequest  carries  not  only  everything  not  disposed  of,  but 
everything  ill  disposed  of,  and  everything  that  in  the  event  turns 
out  not  to  be  disposed  of,  whether  by  a  partial  revocation  of  a  will, 
a  lapse,  or  by  a  gift  being  void  for  illegality.  1  Yes.  sen.  320  ; 
Roper  on  Legacies,  453  ;  2  Merivale,  392. 

In  relation  to  real  estate  the  rule  is  different,  a  void  devise  passes 
to  the  heirs,  and  not  to  the  residuary  devisee. 

The  demurrer  must  be  sustabed,  and  the  ImII  dismissed  at  com- 
plainants' costs. 
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AivDREw  Patterson  v.  Gabriel  Denton, 

A  sheriff's  return,  that  he  look  a  forthcoming  bond,  which  was  forfeited,  is  not  conclu- 
sive evidence  of  the  fact,  bat  may  be  impeached  collaterally,  in  a  proceeding  to  which 
the  sheriff  is  not  a  party. 

A  forthcoming  bond,  for  the  delivery  of  property  taken  in  execution,  signed  in  blank,  and 
afterwards  filled  up  by  the  sheriff,  without  authority,  is  void  ;  and  a  court  of  chancery 
will  decree  such  a  bond  to  be  caocelled. 

Several  cases  were  submitted  to  the  Chancellor  at  the  same 
time,  involving  the  same  questions  of  law  and  fact ;  the  statement 
of  the  facts  of  one  case  will  be  sufficient. 

The  complainant  filed  his  bill,  stating,  that  Malachi  B.  Hamer, 
Frederick  Stanton,  and  Henry  S.  Buckner,  obtained  judgment  at 
law,  in  the  Circuit  Court  of  Yazoo  county,  against  Lineas  B. 
Markham,  and  Vincent  Galloway,  for  $329,  in  May,  1838.  That 
an  execution  issued  thereon  to  November,  1838  :  that  in  the  latter 
part  of  1838,  Markham  called  upon  the  complainant  with  a  forth- 
coming bond,  being  the  printed  form,  without  the  blanks  being  filled 
up,  for  the  delivery  of  properly  purporting  to  have  been  taken  in 
execution,  and  asked  the  complainant  to  sign  the  same,  promising, 
.that  Vincent  Galloway  and  W.  K.  Stone  would  unite  with  him  in 
the  execution  of,  the  bond;  that  the  complainant  accordingly 
signed  it  with  the  express  agreement,  that  Galloway  and  Stone 
were  to  become  co-sureties  tlierein ;  that  the  condition  of  the 
bond,  and  the  property  stated  to  have  been  levied  upon,  were  in- 
serted in  the  bond  after  the  complainant's  signature  and  delivery  to 
Markham  ;  that  all  the  blanks,  including  the  amount  of  the  penal- 
ty and  of  the  judgment,  were  subsequently  filled  up  by  the  sheriff; 
that  the  complainant  never  redelivered  it,  or  authorized  it  to  be 
thus  filled  up  ;  that  Galloway  and  Stone  never  signed  it  ;  that  it 
was  not  his  bond  ;  that  Markham  gave  it  to  the  sheriff,  who  return- 
ed it  forfeited  ;  that  an  execution  had  issued  on  the  bond  thus  for- 
feited, and  had  been  placed  in  the  hands  of  the  sheriff,  who  threat- 


JULY  TERM,   1840.  S93 

Patterson  v.  Denton. 

eoed  to  levy.     The  prayer  of  the  bill  was  /rained  ia  accordance 
with  the  allegatioDs. 

The  answers  were  made  demurrers  to  the  bill,  and  they  also  de- 
nied all  knowledge  of  the  facts  charged,  and  called  for  proof, 
which  was  taken,  and  substantially  veri6ed  the  allegations  of  the 
bilL 

G.  8.  Yergerj  for  complainant. 

1*  The  kw  is,  as  we  consider  it,  settled,  in  relation  to  bonds  and 
odier  sealed  instruments.  That  a  mere  signii^  and  sealing  in  blank, 
is  not  sufficient  to  make  it  a  bond,  Sheppard's  Touchstone ;  2 
Brock.  Rep.  64  ;  4  Rand.  Rep.  196, 448  ;  I  Wash.  73  ;  1  HiU'« 
So.  Car.  Rep.  267;  2  Dev.  N.  Car.  Rep.  374  ;  2  Dev.  and  Bat. 
Rep.  381  ;  6  Gill  and  Johns.  250 ;  5  Mon.  Rep.  25 ;  3  Bibb, 
361  ;  1  Yerger's  Rep.  69,  149 ;  Ohio  Con.  Rep.  167. 

All  the  above  cases  decide  the  precise  point,  but  I  refer  the  Court 
particularly  to  the  case  in  2  Dev.  and  Battle,  which  examinees  the 
cases  relied  on,  on  the  other  side ;  and  also  to  Mr.  Ch.  J.  Mav- 
sball's  reasoning  in  the  case  in  2  Brock,  and  6  Gill  and  Johns. 

2.  It  is  admitted  that  some  of  the  authorities  decide,  that  when 
express  authority  is  given  at  the  time,  to  an  agent,  to  fill  it  4jp,  aad 
it  is  filled  up,  in  conforipity  with  the  authority,  that  it  is  good.  8 
Cow.  118,  and  case  there  cited  from  Anstruther's  Rep. ;  6  Serg. 
and  Rawle,  308  ^  17  Serg.  and  Rawle,  438  ;  2  American  Com. 
Law,  408.  These  authorities  are  repudiated  as  unsound,  in  the 
above  cases. 

But  admitting  these  authorities  lo  be  law  (which  they  clearly  are 
not,  as  they  are  opposed  by  the  principles  of  the  common  law,  and 
by  the  cases  first  cited),  still,  in  the  case  before  the  Court,  no 
authority  whatever  was  given,  as  the  plea  alleges,  and  which  the 
demurrer  admits  to  be  tnie. 

But  I  insist,  upon  principle,  they  are  not  sustained  ;  they  are  all 
bottomed  or  founded  on  Lord  Mansfield's  decision  or  dictum,  in 
Tezira  v.  Evans^  cited  m  8  Cow.  118,  from  Anstruther's  Rep. 

It  is  admitted  m  all  the  cases,  that  the  mere  sealing  a  paper  in 
blank,  and  delivering  it  for  the  purpose  of  filling  it  up,  does  not  make 
it  a  bond.     The  par^  must  do  some  further  act,  he  must  redeliver 

vot.  I.  73 
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it  as  bis  bood,  after  tbe  writing  is  filled  up.  But  it  is  insisted,  that 
be  need  not  do  this  in  person  ;  that  be  may  depute  or  authorize  an- 
other to  do  it  for  him.  This  is  certainly  tbe  law.  In  order  to  make 
it  bis  bond,  be  may  authorize  another  to  fill  it  up  and  deliver  it. 
But  tbe  question  is,  can  he  do  this  by  parol  ?  Can  tbe  act  of  an- 
other bind  him  in  a  bond,  unless  be  have  authority  by  seal  to  do  so? 
We  think  tbe  principles  of  the  common  law  are  manifest  that  be 
cannot. 

Suppose  A.  authorizes  B.  by  parol,  to  seal  and  sign  a  bond,  and 
be  does  it,  is  B.  bound  ?  Surely  not.  Suppose  A.  seal  and  sign 
a  blank,  which  all  admit  is  null  and  void,  and  authorize  B.  by  parol, 
to  fill  it  up  and  deliver  it,  is  it  binding  ?  Surely  not.  In  both  cases 
it  is  the  act  of  an  agent,  constituted  by  parol. 

The  authorities  are  clear,  that  an  agent,  to  bind  his  principal  by 
bond,  must  have  authority  under  seal.  9  Wend.  Rep.  1  Com.  Dig. 
777. 

But  it  is  supposed  that  tbe  act  of  one  partner  sealing  a  deed  in  tbe 
partnership  name,  in  tbe  presence  of  another,  is  an  authority  to 
show  the  authority  may  be  by  parol.  Not  so.  By  tbe  common 
law,  A.  may  stand  by  and  direct  B.  to  seal  a  deed  for  him,  and  be 
may  adopt  B.'s  seal,  and  it  is  his  act.  4  Tenn.  Rep.  313.  So 
when  be  is  constructively  present,  and  knows  what  his  partner  is 
doing,  although,  at  tbe  moment  tbe  seal  is  affixed,  be  is  not  present, 
but  is  in  tbe  room.    9  Johns.  Rep.  285,  Mackey  v.  Bhodgood, 

But  it  is  said  tbe  sheriff's  return,  that  the  bond  was  executed,  is 
conclusive.  The  act  of  assembly,  authorizing  the  sheriff  to  take 
tbe  forthcoming  bond,  does  not  constitute  him  tbe  judge  of  its  valid- 
ity. His  act,  in  receiving  the  bond,  does  not  constitute  him  a  judge. 
If  the  bond  is  forged,  tbe  return  of  the  sheriff  cannot  make  it  valid. 
As  between  tbe  parties  to  tbe  immediate  proceeding,  tbe  return  of 
the  sheriff  as  to  process  is  conclusive  ;  but  it  would  be  absurd  to 
say  bis  return,  that  the  bonds  or  other  deeds  were  executed,  should 
conclude  a  party,  who,  perhaps,  as  in  cases  of  forgery,  never  heard 
of  them. 

But  tbe  return  of  a  sheriff  is  only  conclusive  against  a  party,  — 
the  surety  is  no  party,  until  be  executes  tbe  bond  ;  it  is  his  own  act 
that  is  to  make  him  a  party.     If  be  never  executed  it,  he  never  was 
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a  party.  He  is  a  mere  stranger  to  the  original  proceeding,  and  the 
law  is  settled,  that  the  return  at  most  is  but  prima  focie  evidence 
against  third  persons.  Watson  on  Sheriff,  72  ;  '11  East,  297  ;  4 
Conn.  Rep.  80 ;  4  Greenleaf,  230 ;  3  Rand.  554.  See  also  the 
opinion  of  Chancellor  Buckner  on  this  point. 

4.  But  if  the  law  had  said  in  express  terms,  that  it  should  be 
binding  and  conclusive,  which  it  has  not,  it  would  be  wholly  uncon- 
stitutional. A  party,  by  the  common  law,  who  is  charged  by  bond, 
has  a  right  to  a  trial  by  jury,  to  ascertain  whether  it  is  his  bond  or  not. 
The  execution  of  the  bond  is  a  fact  purely  for  a  jury,  if  the  party 
asks  it.  The  legislature  cannot  deprive  him  of  this  right,  by  saying 
the  return  of  the  sheriff  shall  conclude  him.  It  is  expressly  on  the 
ground,  that  the  legislature  did  not  intend  to  take  from  the  parties 
the  right  of  trial  by  jury,  that  the  constitutionality  of  the  acts,  allow- 
ing forthcoming  bonds,  is  sustained  —  i.  e.  he  may  have  an  issue,  if 
be  chooses,  or  go  into  equity  for  relief.  4  Peters'  Cond.  Rep.  440, 
446  ;  Smith  v.  Smithy  1  How.  Rep.  102.  The  point,  that  the 
return  is  not  conclusive,  has  been  explicitly  decided  in  2  Leigh's 
Aep.  157  ;  4  Dana,  153.  The  party  has  the  right  to  supersede  the 
execution,  and  have  an  issue.  1  Dunlap's  Prac.  368  ;  2  Johns. 
Cases,  260,  261  ;  or,  as  in  the  above  cases  in  Leigh  and  Dana,  he- 
might  file  a  bill ;  the  jurisdiction  is  concurrent. 

FUck  and  JSrotim,  for  the  defendants. 

Chancellor.  It  is  insisted  upon  the  part  of  the  defendants  in* 
these  cases  :  1.  That  the  remedy  of  the  complainants  is  at  law. 
2.  That  the  sheriff's  return  of  ^^  bond  forfeited,"  is  conclusive  evi*^ 
dence  of  the  due  execution  and  delivery  of  the  bond,  and  can  be 
impeached  only  by  a  direct  proceeding,  to  which  the  sheriff  must 
be  a  party.  I  shall  exambe  the  latter  point  first :  If  the  propo* 
sition  be  true,  that  a  sheriff's  return  is  conclusive,  it  can  only  be  sa 
in  relation  to  those  facts  which  the  law  requires  him  to  return,  and 
not  beyond  this.  It  certainly  cannot  be  conclusive  of  any  and 
eveiy  &ct  that  he  may  choose  to  embody  in  it.  It  becomes  then 
material  to  inquire,  what  facts  the  sheriff  is  required  by  law  to  re* 
turn.  They  are  to  be  found  declared  in  the  statute.  How.  and 
Hutch.  634 ;  and  the  facts  which  he  must  return  fai  such  a  ciase  a» 
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ihkf  are,  that  he  has  le?ied  the  execution  ;  that  a  forthcomiDg  honi 
waa  taken,  and  that  bond  was  forfeited ;  thi»  is  the  extent  of  the 
return  he  15  authorized  and  required  to  make.  It  will  be  seen,  at 
once,  tliat  with  the  execution  of  the  bond  itself  he  has  nothing  to 
do,  in  his  return.  The  law  does  not  call  upon  him  to  say  one  word 
upon  that  subject.  A  return  by  him  on  any  instrument  of  wriiiDg 
that  might  legitimately  come  into  his  hands,  or  upon  process  of  the 
manner  in  which  he  has  served  the  same,  is  a  very  different  tbiog 
from  the  instrument  or  process  itself,  upon  which  the  service  has 
been  effected  ;  and  would  not  preclude  a  party  from  showing  that 
the  process,  or  mstrument  of  wrking,  was  void  on  its  face,  or  by 
reason  of  facts  arising  alivndi. 

It  is  msisted,  that  because  it  is  the  sheriff's  doty  to  take  a  forth- 
coming bond,  the  return  that  he  has  taken  it,  and  that  k  was  for- 
feited, i»  eonckisive.  It  may  be  replied,  that  it  is  ako  his  daty  aot 
only  to  take  it,  but  to  take  it  in  conformity  with  law.  If  the  re- 
turn, then,  that  it  was  taken  be  conclusive  of  that  fact,  it  must  for 
the  same  reason  be  equally  conclusive  of  the  other,  and  yet  such  a 
conclusion  would  scarcely  be  insisted  on ;  for  surely  it  might  be 
quashed  for  non-conformity  with  the  law.  The  return  then  is  mere 
evidence  of  the  taking,  and  not  of  the  manner  of  taking  of  execut- 
ing the  bond.  This  then  is  not  a  proceedbg  to  contradict  a  retunr. 
It  may  be  admitted  that  the  bond  was  taken,  but  the  manner  of  the 
taking  may  be  questioned  without  the  denial  of  the  other.  To 
iUuslrate  my  meaning,  I  will  pat  a  case.  Suppose  a  minor,  or  per- 
son non  compos  mentis^  were  to  become  a  surety  on  a  forthcoming 
bond,  and  that  bond  to  be  returned  forfeited,  would  such  return  be 
conclusive  of  their  liabiKties  ?  or  wouM  it  not,  only  be  conclusive  of 
the  isolated  fact  of  taking  the  bond,  and  that  the  prop^iy  men- 
tioned in  it  was  not  delivered  on  the  day  and  at  the  place  appoint- 
ed t  This  it  is  presumed  is  the  only  extent  such  a  return  could 
have.  If  an'  actionr  of  trespass  de  bonis  asportatis  be  insdtuted 
against  the  sheriff,  where  the  property  which  he  had  returned 
"  levied  upon,"  had  been  left  with  the  phrintiff,  would  the  sheriff's 
return,  that  he  had  ^^  levied"  be  conclusive  against  him  ?  The  rule 
Itself,  that  a  sheriff's  return  is  conchsive,  and  cannot  be  col- 
lateraUy  contradicted,  is  one  of  public  policy,  and  should  yield  to 
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such  modificatioos  as  that  policy  suggests.  It  rests,  as  I  presome, 
upon  the  credit  and  sanctity  which  the  law  gives  to  the  acts  of  its 
own  officers.  It  is  a  rule  of  evidence,  and  one  in  derogation 
of  the  general  law  of  evidence,  which  guarantees  to  a  party  the 
right  of  examroing  and  sifting  whatever  is  offered  in  evidence 
against  him.  It  is  one,  therefore,  which  should  rather  be  restricted 
than  extended  in  its  application. 

But  it  is  said  the  sheriff's  return  cannot  be  questioned  except  in 
a  proceeding  for  that  purpose,  and  to  which  he  is  made  a  party. 
Suppose  the  complainant  had  had  a  day  in  a  court  of  law  upon  this 
bond,  might  he  not  have  moved  to  quash  it  for  errors  apparent 
upon  its  face,  and  that  upon  mere  motion,  without  notice  to  the 
sheriff?  Such  is  the  daily  practice.  Might  he  not  have  pleaded 
non  est  factum  to  the  bond,  and  have  given  the  very  facts  stated  in 
this  bill,  as  evidence  upon  the  trial  ?  or  must  he  have  been  driven 
to  the  necessity  of  first  bringing  his  action  against  the  sheriff  for  a 
'false  return,  and  have  had  that  return  actually  falsified  by  the  ver- 
dict of  a  jury,  before  he  could  have  resisted  the  enforcement  of  the 
bond  f  It  is  believed,  that  no  such  step  would  be  necessary. 
Will  a  court  of  chancery  narrow  his  ground,  restrict  his  rights,  and 
throw  burdens  upon  his  remedy  here,  which  would  not  have  encum- 
bered it  at  law  }  Such  a  course  would  be  contrary  to  the  very 
elements  which  constituted  the  existence  of  this  Court.  I  can 
have  no  doubt  of  the  power  of  this  Court  to  inquire  into  the  truth 
of  the  sheriff's  return,  without  his  being  a  party  to  that  inquiry. 

2.  Upon  the  question  of  jurisdiction,  or  that  the  remedy  of  the 
complainants  is  at  law,  apart  from  the  general  rule,  that  a  court  of 
equity  will  relieve  where  a  party  has  no  remedy  or  a  doubtful  and 
inadequate  one  at  law,  it  will  be  seen,  that  the  case  reported  in  2 
Leigh,  157,  deciding  an  appeal  from  the  Court  of  Chancery,  is 
directly  in  point.  It  was  a  case  where  a  forthcoming  bond  had 
been  delivered  by  a  surety  as  an  escrow,  upon  condition  that  others 
should  also  sign  it,  which  was  not  done  ;  and  that  court  held,  that 
the  facts  amounting  to  proof  of  non  est  factum^  the  party  should 
not  be  held  liable  in  equity  beyond  what  would  have  been  his  lia- 
bility at  law.  The  ground  in  that  case  for  going  into  chancery  was, 
that  he  bad  no  notice  of  the  motion  for  execution,  and  could  not, 
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therefore,  have  availed  himself  of  the  defence.  Id  Virginia,  the 
statute  regulating  the  forfeiture  of  forthcoming  bonds,  and  the  judg- 
ment rendered  thereon,  differs  from  ours.  There,  judgment  on  the 
bond  can  only  be  rendered  upon  notice  duly  served  upon  the  par- 
ties to  the  bond  ;  while  here,  the  forfeiture  of  the  bond  is  made  by 
operation  of  law  an  immediate  and  operative  judgment  against  the 
obligors  in  the  bond,  upon  vfbich  execution  may  immediately  issue, 
and  proceedings  be  instantly  had  thereon.  With  us,  no  notice  to 
the  parties  is  necessary.  And  yet,  in  the  case  to  which  I  have  re- 
ferred, it  was  not  even  hinted  at,  that  the  sheriff's  return  of  havii^ 
taken  the  bond  precluded  all  inquiry,  or  barred  the  defence. 

In  M'MuU  V,  Wilcox  and  Feame  (3  How.  417),  the  Court  of 
Errors  and  Appeals  of  this  State,  have  decided,  that  a  writ  of 
error,  coram  nobU^  would  not  lie  from  a  judgment  or  a  forfeited 
forthcoming  bond.  And  I  apprehend,  that  a  motion  to  quash, 
would  be  confined  to  defects  apparent  upon  the  face  of  the  bond  ; 
the  party  could  not,  as  I  believe,  upon  such  motion,  present  an  is- 
sue of  facts,  which  could  only  be  tried  by  a  jury.  In  what  other 
mode,  then,  can  a  party  circumstanced  like  the  complainants  in 
these  cases,  obtain  that  relief  to  which  they  are,  without  question, 
entitled,  except  that  which  they  have  sought  through  this  Court  ? 
Independent  then  of  all  other  grounds  for  taking  jurisdiction  of  the 
case,  and  giving  that  decree  which  its  circumstances  demand,  if  all 
these  were  wanting,  I  should  not  hesitate,  upon  that  familiar  branch 
of  equity  jurisdiction,  which  decrees  bonds  or  other  instruments 
which  are  void,  or  which  have  been  fraudulently  obtained,  and 
where  the  defence  might  be  difficult  or  uncertam  at  law,  to  be  de- 
livered up  and  cancelled,  to  grant  the  decrees  asked  for  in  these 
cases. 

Let  decrees  be  prepared  according  to  the  prayers  of  the  respec- 
tive bills. 
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Where  a  judgment  has  been  obtained  against  the  representatives  of  a  deceased  person, 
and  the  estate  of  the  deceased  has  been  represented  msoltent  to  the  Probate  Court,  it 
is  irregular  under  the  statute  (How  db  H.  410),  to  sue  out  an  execution  upon  such 
judgment  against  the  estate,  and  a  court  of  chancery  will  enjoin  it. 

Where  the  administrators  have  represented  their  intestate's  estate  insolyent,  and  have 
filed  a  bill  to  enjoin  an  execution,  upon  a  judgment  at  law,  obtained  since  the  repre* 
sentation,  it  is  no  answer  to  the  bill,  that  the  representation  of  insolvency  was  procured 
by  fraud,  or  that  the  administrators  had  improperly  managed  and  used  the  estate. 

It  is  not  necessary,  before  an  estate  of  a  deceased  person  can  be  declared  insolvent,  that 
the  real  and  personal  estate  of  the  deceased  should  be  sold  and  reduced  to  money ;  it 
is  sufficient,  if  the  administrator  or  executor,  from  a  comparison  of  the  probable  value 
of  the  real  and  personal  estate,  with  the  debts,  shall  deem  the  estate  insolvent,  and  so 
represent  it. 

The  bill>  in  this  case,  states,  that  complainants  are  administrators 
of  J.  Neibert,  deceased,  and  at  the  last  February  term  of  the  Pro- 
bate Court  of  Adams  county,  they  represented  said  estate  insolvent, 
and  commissioners  to  audit  claims  were  appointed  by  said  Court. 
A  copy  of  the  proceedings  in  said  Court  are  exhibited  with  the  bill. 
It  states,  that  no  order  of  the  sale  of  the  real  estate  was  then  made, 
and  none  can  now  be  made,  owing  to'  the  absence  of  the  Judge  of 
said  Court ;  but  complainants  would  hare  such  order  made  so  soon 
as  it  could  be  legally  done ;  at  least,  as  soon  as  the  cotton  crop  then 
growing  could  be  gathered  —  said  estate  consisting  in  part  of  a  ?alu- 
able  cotton  plantation,  in  Washington  county. 

It  declares  their  belief,  that  the  whole  of  said  estate,  btoth  real 
and  personal,  will  be  insufficient  to  pay  off  the  claims  against  said 
estate :  that  the  defendant  obtained  a  judgment  in  Adams  Circuit 
Court  against  complainants,  as  administrators  of  said  J.  Neibert, 
deceased,  before  said  estate  was  represented  insolvent,  for  jftl  539-74 
and  costs,  on  a  common  debt  of  said  estate,  not  privileged  :  that  a 
Ji.  fa.  hath  been  issued  thereon  to  Washbgton  county,  and  the  bHl 
exhibited  a  transcript  of  the  judgment  and  the  proceedings  :  that 
defendant  was  seeking  to  enforce  said  Execution,  and  that  slaves, 
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now  on  said  estate  engaged  in  picking  cotton,  would  be  taken  and 
sold,  unless  restrained,  to  the  injury  of  the  estate,  and  other  cred- 
itors, and  prays  perpetual  injunction,  and  general  relief. 

The  answer  of  Withers  states,  that  he  does  not  admit  that  said 
complainants  were  obliged  to  represent  the  estate  of  Neibert  insol- 
vent,  as  the  bill  alleges  :  does  not  admit  that  any  such  represoitation 
of  insolvency  was  made,  or  that  such  report  has  been  allowed  or 
commissioners  appointed,  as  Exhibit  A  of  the  biU  is  not  filed. 
[This  exhibit  was  afterwards  filed,  before  the  hearing  of  the  motioo.] 
That  if  such  proceedings  took  place,  it  was  in  fraud  by  the  com^ 
plainants,  and  negligence  by  the  Court  :  avers  that  complainants  have 
received  three  years'  proceeds  of  said  estate,  say  $80,000,  which 
they  have  appropriated,  in  part,  to  the  payment  of  such  debts  as 
they  pleased,  without  regard  to  legality.  And  this,  notwithstand- 
ing numerous  claims  have  been  presented  and  suits  brought  against 
them  which  they  have  utterly  failed  to  pay,  or  turn  any  part  of  the 
estate  into  money  to  pay  :  that  they  have  always,  and  do  stiU,  use 
the  whole  estate,  worth  $250,000,  as  their  own  property  m  all  things, 
notwithstanding  such  pretended  report  of  insolvency. 

The  answer  further  states,  that  complainants  have  never  applied 
to  the  Probate  Court  for  leave  to  sell  any  part  of  said  estate  to  pay 
debts,  &c. :  charges,  that  such  report  of  insolvency  is  fraudulent 
and  void,  and  avers,  positively,  that  said  estate  is  not  insolvent : 
that  the  securities  in  the  administration-bond  of  comphinants  have 
become  utterly  insolvent  since  the  execution  thereof ;  that  Neibert, 
in  his  lifetime,  was  indebted  on  bills  and  notes  to  the  extent  of 
$50,000,  on  which  there  were  numerous  accommodation  indorso^, 
who  are  now  sued,  and  will  be  compelled  to  pay  said  notes,  if  said 
report  of  insolvency  is  held  good.  Expressly  charges,  that  said 
pretended  report  of  insolvency  was  made  to  hinder  and  delay  cred- 
itors, aind  not  to  administer  lawfully  said  estate. 

It  admits,  the  probate  Judge  was  absent  a  part  of  last  sammer, 
but  denies  that  complainants  should  be  permitted  to  receive  to  their 
own  use  another  crop  of  cotton  :  admits  the  recovery  of  judgment 
by  the  respondent,  the  issuance  of  execution,  and  directions  to  the 
sherifT  to  levy  the  same  :  denies,  that  the  bill  shows  a  legal  report  tx 
declaration  of  insolvency,  and  asserts,  that  the  bill  and  this*  answer 
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show  a  case  oyer  which  the  Probate  Court  had  no  jurisdiction,  and 
relies  on  this  by  way  of  demurrer* 

The  Exhibit  A,  of  the  bill,  contained  a  certified  copy  of  the 
proceedings  in  the  Probate  Court  of  Adams  coiinty,  and  showed 
tha^  the  estate  of  Neibert  had  been  represented  insolvent  to  that 
Courti  and  that  commissioners  of  insolvency  had  bead  appointed, 
befcne  the  real  estate  had  been  ordered  to  be  sold. 

JIfonff omery,  and  Bayd^  for  motion. 

The  bill  itself  does  not  show  a  case  within  the  jurisdiction  of  the 
Orphans'  Court.  That  Court  has  no  general  power  to  allow  or  de- 
clare an  insolvency  against  decedents'  estates :  the  power  is  only 
to  declare  particular  estates,  gf  estates  in  a  particular  condition,  to 
be  insolvent ;  and  their  records  must  show  this  condition,  or  there  is 
a  want  of  jurisdiction  apparent.  So,  the  same  tribunal  has  not  au- 
thority to  grant  letters  of  administration  generally,  but  only  upon 
the  estates  of  decedents,  and  unless  their  records  show  the  fact 
which  }daces  the  estate  within  their  control,  they  have  no  such  con- 
trol. It  is  true,  it  may  afterwards  be  shown  that  their  judgment  in 
the  particular  case  was  wrong,  but  if  the  record  does  not  show  this, 
and  has  a  case  upon  its  face,  no  matter  how  false,  within  the  juris- 
(fiction  of  the  Court,  then  there  can  be  no  question  made  against  the 
record. 

The  distinctions  are  clearly  taken  and  strongly  illustrated  by  Judge 
Maidiall,  m  8  Crancb,  21  ;  also,  6  Wheat.  126  ;  9  Pick.  259  ; 
8  Peters,  164 ;  1  Hayw.  414 ;  1  Cooke,  194, 268  ;  1  Willes,  199; 
1  Saond.  313 ;  1  Strange,  70S ;  2ib.  102 ;  ib.  996  ;  1  Burr.  620; 
a  Willes,  382  ;  1  How.  173,  174. 

Had  the  Orphans'  Court,  then,  jurisdiction  of  the  subject-matter 
of  the  insolvency  of  the  estate  of  Neibert,  according  to  the  allega- 
tions and  exhibits  of  the  bill  ?  They  had  not,  unless  the  record 
shows  a  condition  of  the  estate  which  is  the  foundation  of  that  juris- 
diction, any  more  than  they  would  have  a  right  to  grant  letters  of 
administration  without  proof  apparent  of  the  decease. 

The  record,  then,  does  not  show  such  a  case.  This  will  be 
manifest  on  looking  to  the  Orphans'  Court  act. 

By  the  98th  section  it  is  provided,  that  when  the  administrator 
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shall  discover  or  believe  tbaC  the  personal  estate  is  not  sufficient  to 
pay  the  debts,  Alc.,  a  citation  shaU  issue  for  all  persons  to  show 
cause  why  all  or  part  of  the  real  estate  should  not  be  sold. 

By  the  99th  section,  if  the  Court  shall  find  that  the  personal 
estate  is  not  sufficient,  then  said  Court  shall  order  the  whole  or  pirt 
of  the  land  sold. 

It  may  be  here  remarked,  that  the  whole  scope  of  the  act,  so  iar 
as  it  relates  to  the  payment  of  debts,  contemplates  the  eihauBti<m 
of  the  personalty  first,  and  bdore  the  real  estate  is  touched*  And 
on  the  above  examination  by  the  Court,  if  the  personal  estsle  ap- 
peared sufficient,  the  order  of  sale  would  only  go  to  the  personal 
estate.  Indeed,  it  could  never  be  ascertained^  without  turaiag  it  into 
money,  whether  it  would  or  woidd  not  cover  all  claimsb 

But,  further,  the  103d  section  of  the  act  would  serve  to  renoro 
all  doubt.  The  order  of  its  different  sentences  is  not  veiy  exact, 
but  the  substance  is  easily  deduced. 

It  shows  clearly  that  the  intention  was,  that  the  whole  ea^tB 
should  be  turned  to  .money,  before  the  report  of  insolvency  could  be 
made;  or,  b  other  words,  this  was  the  legal  ascertainment  of  the 
fact  of  insolvency,  >vben  the  debts  outbalanced  the  proceeds  of  the 
sale  of  real  and  personal  property  of  the  decedent.  It  was  this 
deficit  alone  which  gave  a  subject-matter  for  the  action  of  the  Court. 
Thus,  it  begins  by  saying,  that  when  ^^  the  estate,  real  and  personal, 
shall  be  insolvent,"  &c.  ^^  the  said  estate,  real  and  personal,  shall  be 
dbtributed  to  and  among  all  the  creditors,"  &c.  &c.  This  clearly 
means,  when  the  proceeds  of  the  sales  before  directed  are  insufficient 
to  pay  the  debts;  for  it  will  be  observed,  that  the  word  distributed, 
in  reference  to  creditors,  is  applied  to  the  '^  estate,  real  and  person- 
al," which  can  only  mean  the  proceeds  of  the  estate,  real  and  per- 
sonal. This  is  abundantly  manifest,  from  a  sentence  in  the  same 
section,  about  midway  of  it,  which  requires  ^^  the  Cotirt  u>  order 
the  residue  and  remainder  of  the  estate,  both  real  and  personal  (the 
real  being  sold,  according  to  law),  to  be  paid  and  distribi^d  to  and 
among  the  creditors,"  &c. 

Again*  By  the  same  section,  before  the  estate  can  be  in  a  con- 
dition for  the  action  of  the  Probate  Court,  an  account,  in  refereaoo 
to  the  real  estate,  like  that  provided  for  in  the  98th  section,  in  lef- 
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ereooe  to  the  personal  estate,  is  to  be  exhibited  to  the  Court.  New 
such  account  can  never  be  made  out,  till  after  a  sale  of  the  lands. 
The  reason  is  stronger  in  regard  to  land,  than  personal  estate,  be- 
cause the  apprabement  would  give  the  Courtsome  rule  as  to  the 
vahie  of  the  last,  but  none  as  to  the  first. 

This  account  being  submitted  to  the  Probate  Court,  if  it  appear, 
on  striking  a  balance  (after  the  lands  have  been  ordered  to  sale,  as 
aforesaid),  on  all  the  infixrmation  furnished  hj  the  proceedings  under 
the  98th  and  09th  sections,  that  the  estate  is  insolvent,  then  com- 
missioiiers  are  to  be  appobted,  and  the  legal  insolvency  is  fixed* 
And  tin  these  fucts  concur,  there  is  no  sulgect-matter  for  the  action 
of  the  Court;  there  is  no  case  of  insolvency  before  them. 

After  the  appointment  of  commissioners,  there  can  be  no  further 
sales  of  property,  and  it  only  remains  to  be  distributed;  and  where- 
ever,  in  this  section,  the  distribution  is  hinted  at,  it  is  also  reiterated 
that  the  real  estate  must  first  be  sold. 

From  this  hasty  ami  imperfect  view,  it  would  follow,  as  a  neces- 
eary  consequence,  that  if  a  judgment-creditor  can  find  property, 
real  or  personal,  on  which  to  levy  an  execution,  after  any  supposed 
representation  of  insolvency,  that  such  insolvency  did  not  exist,  and 
that  any  judgment  or  decree,  declaring  inscdvency  under  such  cir^ 
cumstances,  most  be  fraudulent  and  void.  (Tide  last  part  103d 
section  Probate  Act. 

If  this  be  not  the  case,  the  creditor  is  without  remedy.  He  can- 
not coerce  a  sale,  nor  can  the  Court  make  any  further  onlers  of  sale. 
Hb  execution  is  tied  up,  and  cannot  be  levied.  He  can  get  no  nearer 
to  a  recovery  of  his  debt,  by  proving  his  claim  before  commissioners, 
for  ibatt  will  be  no  money  on  hand  to  pay  him,  and  the  Court  can 
decree  no  distribution  or  payment,  till  die  real  and  personal  estate 
is  reduced  to  money,  which  will  never  be,  unless  done  before  the 
dedannion  of  insolvency. 

The  case  before  the  Court  is  a  full  iUustration  of  these  views. 
Here  is  an  estate  yielding  in  three  years  ^M^^^OOO;  not  an  artiole  of 
this  estate,  real  or  personal,  has  been  sold  and  applied  to  the  pay- 
ment of  debts.  The  administrators  have  received,  used,  and  en- 
joyed the  mcome  as  they  pleased.  The  whole  property  remains  in 
their  hands,  in  defiance  of  law.    Execution  creditors,  who  are  ready 
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to  levj  dwir  process,  are  enjoioed,  and  the  accomiBodatioD  iiidoi»- 
ers  are  sued  to  the  amount  of  $60,000,  for  Neibert's  debts,  which 
they  will  be  compelled  to  pay,  and  then  seek  their  redress  by  the 
vain  mockery  of  proving  their  claims  before  commissioners,  wfaiie 
the  estate  remains  in  kind,  and  not  capable  d  distribution  to  diem, 
and  the  administrators  and  securities  utterly  issolreBt,  even  if  a  re- 
covery could  be  had  against  them. 

Independent  of  this,  it  is  averred  la  the  answer,  that  the  ennte 
is  not  insolvent,  that  it  never  has  been  so  represented,  that  any  pre- 
tended representation  was  made  in  fraud,  and  with  the  express  view 
of  hindering  and  ddayii^  creditors.  Under  this  a^iect  of  the  ease, 
where  is  the  equity  on  which  the  injunctioa  can  rest?  None  is  pec^ 
ceived,  none  can  exist. 

I  leave  the  case  on  these  grounds,  akhou^,  if  not  so  well  fortified 
as  I  believe  my  positions  to  be,  I  would  question,  with  much  confi- 
dence, the  position,  that  a  declaration  of  insolvency,  after  judgment 
recovered,  will  stay  the  execution  or  levy  of  process.  There  is  no 
such  express  provision,  and  the  case  is  not  one  permitting  any  equiia- 
ble  constructions  or  interpretations. 

Q^mUnuinj  and  Jlf' Jlfurran,  for  complainants. 
The  answer  sets  up,  in  objection  to  the  injunction, 

1.  Delay,  in  the  representation  of  insolvency. 

2.  Receipt  by  the  administrators  of  a  large  amount  of  assets,  and 
appropriating  them  to  such  debts  as  they  pleased,  without  regard  to 
law. 

3.  Using  the  estate  as  their  own. 

4.  That  the  report  of  insolvency  is  fraudulent,  and  that  the  esliiie 
is  not  insolvent. 

6.  That  the  sureties  in  administrator's  bond  are  insolrent. 

6.  That  accommodation  indorsers  of  Neihert  may  be  injured  fay 
being  sued,  and  compiled  to  pay  debts. 

7.  That  said  pretended  report  was  made  to  hinder  and  delay 
creditors. 

8.  That  the  bill  does  not  show  a  legal  report  or  dedaratioii  of 
insolvency. 

The  2d,  3d,  4th,  5th,  6th,  and  7th  objections,  are  distinct  am- 
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ters  of  aviHdance,  iiiisupported  by  proof,  &Dd  the  facts  therein  stated 
cannot  be  admitted  en  this  motion.  Tfae  1st  and  8th  refer  to  the 
bill,  and,  so  iar  as  they  can  be  sustaiMd  by  its  allegations,  are 
admitted. 

The  record  exbibked  Ex.  A,  contains  sufficient  to  show  that  the 
estate  was  represented  insobreati  and  that  the  Probatd  Court  proceed- 
ed to  consider  it  such  by  the  appootmeotof  commissioners  to  receive 
and  audit  claims.  If  the  proceediag  of  that  Court  was  erroneous,  tfae 
defendant  nay  be  heard  on  application  (o  reverse  it ;  but  while  H 
remains  unreversed,  thb  Cou^t  will  mH  inquire  into  k  collaterally^ 

The  question  here  is,  Ha0  this  est«ie  been  rendered  insolvem  ? 
The  bill  both  alleges  that  it  has  been  so  represented,  and  that  it  is 
so.  The  exhibit  shows  such  representatioo  and  finding.  The 
statute,  How.  &  Hutch.  L.  p.  410,  declares,  ^^  nor  shall  any  action 
or  suit  be  commenced  or  sustained  against  him  (administrator)  after 
tbe  estate,  ftc.  be  represented  inadvent." 

It  is  not  necessaty  that  the  estate  should  be  peoven  tb  be  iittol- 
vent :  it  is  sufficient  that  it  should  be  so  represented,  and  that  rep- 
resentation need  only  be  on  the  belief  of  tfae  administrator. 

Tbe  words,  AaU  not  be  mutained^  imply  a  prohibition  to  take  any 
MtBps  after  judgment^  as  well  as  before. 

The  object  of  tbe  kws  upon  this  subject  is  clear  and  ejqilicit. 
So  soon  as  there  be  made  a  representation  of  insufficiency,  even 
before  the  fact  be  found,  all  proceedings  against  the  estate  must  at 
once  cease  :  tfae  estate  must  be  liquidated,  and  creditors  paid  pro 
rafo.  The  Probate  Court  is  open  to  them ;  tbey  will  there  be 
heard,  and  there  alone,  to  prefer  and  urge  thrar  chiims. 

Equity  wiU  aid  an  equal  distribution  of  the  assets%  and  not  permit 
one  creditor  to  be  preferred.  The  time  for  representing  an  estate 
insolvent,  is  wisriy  not  limited  ;  it  may  be  done  at  any  time.  The 
admfaustrator  may  not  know  the  liabilities  of  tfae  estate ;  obligations 
on  warranties,  mdorsements,  and  other  contingent  engagements,  may 
unexpectedly  change  the  condition  of  an  estate  years  after  adminis- 
tration has  conunenced. 

Bi^pose,  even,  that  administrators  waste  an  estate,  wouM  their 
misconduct  be  visited  on  creditors  ?  Would  their  waste  justify  one 
creditor  to  sweep  away  tbe  estate  that  remained,  to  tfae  prejudice  of 
others  ? 
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If  the  matters  in  avoidance  in  defendant's  answer  were  admis- 
sible as  facts  in  this  moUon,  they  amount  only  to  complaints  of 
being  decayed  in  his  selfish  attempt  to  appropriate  more  than  his 
share  of  the  proceeds  of  this  estate.  But  if  it  has  been  so  badly 
managed  and  wasted  —  and,  from  his  positive  and  perilous  oath 
about  the  condition  of  the  estate,  it  would  seem  he  was  very  well 
acquainted  with  the  proceedmgs  thereon  —  why  did  be  not  cite  the 
administrators,  to  account  in  the  Probate  Court?  If  their  security  was 
insufficient,  why  not  remove  them,  or  force  better  i  The  Probate 
Court  is  open ;  a  creditor  will  there  be  heard  :  it  ia  the  proper  and 
the  only  forum  for  adjusting  these  matters.  The  Chanceflor  will 
readily  perceive  the  utter  collision  in  which  estates  re{»eseoted  in- 
solvent would  be,  if  creditors  could  thus  proceed. 

We  conclude,  that  the  case  is  sufficiendy  made  out  to  contimie 
tfab  injunction.  If  the  party,  on  final  hearing,  should  prtMre  the 
solvency  of  the  estate,  the  plaintifi  will  most  ha|^y  pay  his  clakn, 
and,  by  their  counsel,  sincerely  hope  that  such  may  be  the  foctuoate 
result  of  the  sales  of  the  estate. 

Administrators  are  considered  by  this  Court  trustees,  and  as 
such  will  be  heard,  though  possibly  a  sup€r$id9a9  might  lie  at  law. 
The  answer,  however,  does  not  permit  a  defence  on  this  point,  and 
we  dier^ore  forbear  to  discuss  it.  2  Paige,  509  ;  Grandin  v. 
Le  Aoy,  4  Cow.  717. 

GHAiTCELLoa.  The  only  allegatioo  of  the  bill  which  I  deem  il 
necessary  to  notice,  m  this  motion,  is  the  one,  that  the  estate  of  Nd- 
bert  has  been  represented  by  the  administrators,  to  the  Probata 
Court,  to  be  insolvent.  This  is  averred  by  the  bill,  is  proved  by 
the  exhibit,  and  is  not  denied  by  die  answer.  I  do  not  deem  it 
essential  to  the  inquiry  upon  this  motion,  to  investigate  the  faisrtoij 
of  the  proceedings  of  the  administrators,  beyond  the  pomt  of  the 
representatiim  of  the  insolvency  of  the  estate.  The  record  pve^ 
sented  with  the  bill  is  defective;  the  order,  appointing  the  comntiis- 
sioners  of  insolvency,  is  erroneous,  if  not  absolute^  void;  yet,  de- 
fective as  the  record  is,*  it  is  sufficient  to  show  that  there  has  be^na 
representation  of  insolvency,  and  to  that  extent  the  proceedings  ia 
the  Probate  Court  seem  to  have  been  regular  enough.     Does  such 
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a  representation  inhibit  the  enforcement  of  a  judgment  against  the 
estate,  rendered  prior  to  that  representation,  is  the  point  presented 
for  mj  decision.  This  question  involves  a'  construction  of  several 
sections  of  the  probate  law,  regulating  the  administration  of  insol- 
vent estates. 

It  is  provided  by  the  statute  (How*  and  Hutch.  409,  sec.  80), 
that  when  the  estate,  both  real  and  personal,  shall  be  insolvent,  or 
insufficient  to  paj  all  just  debts  which  the  deceased  owed,  the  ex- 
ecutor or  administrator  is  required  to  exhibit,  before  anjr  debts  are 
paid  to  any  creditor,  except  privileged  debts,  an  account  and  state- 
ment of  the  situation  of  the  estate,  including  lands,  tenements,  &c. 
of  the  testator  or  intestate;  and  if,  thereupon,  it  appears  to  the  Or- 
phans' Court,  that  the  estate  is  insolvent,  then  the  Court,  after  order- 
ing sale  of  the  lands,  tenements,  &c.,  is  required  to  appoint  com- 
missioners, to  receive  and  audit  claims  against  the  deceased;  and, 
upon  report  hj  them,  the  Court  must  order  the  executor  or  admin- 
istrator to  pay  the  proceeds,  pro  roto,  to  the  creditors  who  are 
reported  such  by  the  commissioners.  The  same  section  of  the  stat- 
ute provides,  that  no  suit  or  action  shall  be  commenced  or  sustained, 
against  the  executor  or  administrator  after  the  estate  of  the  testator 
or  intestate  is  represented  insolvent;  by  the  98th  section  of  the  same 
act  (How.  and  Hutch.  415)  it  is  further  provided,  that  a  suit  already 
brought,  or  pending,  may  be  prosecuted  to  judgment,  notwithstand- 
ing the  representation  of  insolvency,  but  that  no  execution  shall 
issue,  and  that  the  claim  must  be  filed  with  the  commissioners. 

The  bill  expressly  charges,  and  shows  by  its  exhibits,  that  the 
representation  of  the  insolvency  of  the  estate  has  been  formally 
made  to  the  proper  tribunal,  and  prays  that  an  execution,  upon 
a  judgment  against  the  administrators,  which  the  defendant  is  press- 
ing against  the  estate,  may  be  enjoined.  The  matters  set  up  by 
the  defendant,  in  avoidance  of  this  charge,  and  in  answer  to  it, 
call  upon  me  to  give  a  construction  to  the  various  acts  upon  Ae 
subject. 

1 .  It  is,  in  the  first  place,  strenuously  urged  by  the  defendant, 
that  no  legal  representation  of  insolvency  has  been  maidein  this  ease; 
and  it  is  insisted,  that  the  record  discloses  a  want  of  power  in  the 
Probate  Court,  under  tfae  statute,  and  in  the  present  condition  of  die 
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estate,  to  eDtertain  such  a  repreaentauon  ;  because,  it  is  said,  that 
such  a  representation  can  only  be  made  when  there  has  been  a  sale  of 
the  estate,  both  real  and  personal,  of  the  deceased,  and  it  has  been 
reduced  to  money,  and  the  executor  or  adtninistrator,  from  a  com- 
parison of  the  proceeds  of  the  sates  with  the  debts  of  the  tesiatoror 
intesute,  can  safely  represent,  whether  the  esute  is  insdvent  or  not. 
It  is  attempted  to  susuin  this  view  of  the  statute,  by  a  refereoce  to 
its  language,  which  declares,  that  when  the  ^^  estate,  real  and  per- 
sonal, shall  be  insolvent,"  &c. ;  and  which  also  orders,  that  *^  the 
residue  of  the  estate,  real  and  personal,  after  paying  funeral  ex- 
penses," &o.  '*  shall  be  dbtributed,"  &c. ;  the  inference  beii^ 
thence  draws,  that,  inasmuch  as  it  was  dearly  the  intention  and 
contemplation  of  the  act,  that  the  entire  estate,  both  real  and  per- 
sonal, should  be  sdd  and  reduced  to  money,  before  the  pro  raim 
distributioB  required  oould  take  place,  so  also  it  was  equally  its  in- 
tention and  requisition,  that  it  should  be  so  reduced,  before  the 
estate  could  be  known,  and  so  represented,  to  be  iasolveat.  The  po- 
sition is  not  a  tenable  one.  It  must  be  at  once  apparent,  upon  taking 
the  whole  statute  together,  that  the  representation  of  insolvency, 
upon  which  aU  proceedings  against  the  estate  were  to  cease,  most, 
or  at  least,  may  take  place  before  a  sale.  The  statute  is  express, 
that  if  it  appear  to  the  Orphans'  Court  that  the  estate  is  iosohpent, 
it  shall  proceed,  after  orderbg  a  sale  of  the  lands,  &c.,  to  appoint 
commissioners  to  effect  distribution.  It  is  clear,  then,  that  the  in- 
solvency of  the  real  and  personal  estate,  spoken  of  in  the  first  part 
of  the  section,  is  not  an  insolvency,  ascertained  beyond  queetXMi, 
by  a  direct  comparison  of  the  cash  proceeds  of  the  real  and  peisonnl 
estate,  reduced  to  money;  because,  when  this  insolvency  has  been 
made  to  appear  to  the  Orphans^  Court,  they  are  directed  to  order  a 
sale  of  the  realty,  which,  upon  the  construction  contended  far,  most 
already  have  been  eflbcted,  and  the  [ffoceeds  reduced  into  die  pos- 
session of  the  executor  or  adminbtrator.  Sueb  a  construcdon  as  that 
contended  for,  is  not  only  repugnant  to  the  tenor  and  words  of  the 
statute,  but  would  destroy  and  render  of  no  efii^t  aU  its  proTbioos. 
Long  before  die  estate,  under  the  slow  process  of  adminbtiator's 
and  executor's  sales,  could  be  reduced  to  money,  judgment  and  ez- 
ecudons  thereon  against  the  adminbtrator  or  executor,  which  there 
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would  have  been  no  power  to  stay  or  resist,  would  have  swept  away 
the  personal  estate,  and  perhaps  have  rendered  an  estate  wholly  in- 
solvent, that  might,  under  the  more  guarded  and  restricted  mode, 
provided  by  a  proper  construction  of  the  act,  have  yielded  a  large 
dividend.  I  cannot  sanction  a  construction  so  subversive  of  the  very 
object  of  the  law.  The  power  of  the  Probate  Court,  in  regard  to 
all  matters  regulating  insolvent  estates,  is  necessarily  one  mvolving 
great  discretion  in  the  probate  judge.  If  that  discretion  be  exer- 
cised improvidently  or  injuriously,  and  it  be  made  to  appear  so  in 
the  record,  there  is  a  tribunal  with  ample  power  to  correct  it.  I 
cannot  doubt,  that  where,  from  a  fair  estimate  of  the  value  of  the 
entire  estate  of  the  deceased,  the  administrator  or  executor  is  satis- 
fied that  it  is  (both  real  and  personal)  ''  insufficient  to  pay  all  just 
debts  which  the  deceased  owed,"  that,  acting  under  the  solemn  re- 
sponsibilities of  an  oath,  faithfully  to  discharge  his  duties  to  the 
estate,  he  is  bound  to  represent  the  condition  of  the  estate  to  the 
Probate  Court,  for  its  action.  Upon  that  representation,  the  court 
must  act,  and  if  satisfied  that  the  entire  estate  is  insolvent^  must  pro- 
ceed to  order  sales  of  the  realty;  but  it  is  not  necessary  to  wait  for 
that  order  of  the  Court,  before  the  representative  of  the  deceased 
can  check  any  attempts,  on  the  part  of  any  creditor,  to  force  out  of 
the  estate  an  undue  portion,  to  be  applied  to  his  debt.  For  the 
statute  is  equally  explicit,  that,  upon  the  representation  of  insolvency, 
no  action  or  suit  shall  be  commenced  or  sustained  against  him. 
Such  a  representation,  in  full  compliance  with  the  words  and  spirit 
of  the  act,  has  been  made  in  this  case;  is  the  defendant  commenc- 
ing or  sustaining  an  action  or  suit  against  him  ? 

2.  This  brings  me  to  the  second  position,  that  I  shall  notice, 
taken  by  the  defendant.  That  is,  that  a  judgment  rendered  before 
the  representation  of  insolvency,  is  not  within  the  words  or  purview 
of  the  act,  and  is  therefore  not  embraced  by  it.  I  think  this  posi- 
tion equally  untenable  with  the  other.  I  can  discover  no  reason, 
nor  is  any  suggested,  why  there  should  be  a  distinction  drawn  between 
judgments  before  and  after  the  representation.  They  are  both 
equally  destructive  to  the  object  of  the  law,  viz.  a  general  and  equal 
distribution  among  all  creditors  of  the  deceased,  in  proportion  to 
their  respective  claims,  of  all  the  property  of  the  deceased ;  and 
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this  object  is  no  less  frustrated  by  a  sale  of  a  portion  of  the  propcrtf 
under  a  prior,  than  it  would  be  by  a  sale  under  a  subsequenl,  judg- 
ment. Independent,  however,  of  these  considerations,  I  think  that 
the  statute  does  in  terms,  as  well  as  spirit,  embrace  judgments  be- 
fore the  representation  of  insolvency.  Its  language  b:— "Nol^ 
tion  or  suit  shall  be  commenced  or  sustained  against  Utn  after  tire 
estate  of  the  testator  or  intesute  be  represented  insolvent"  Whtl 
is  meant  by,  "  shall  be  sustained?''  To  what  doef  it  refer,  if  not 
to  suits  then  pending,  either  in  judgment,  or  not  yet  reduced  to  dmt 
condition  ?  And  surely  it  cannot  be  said,  that  it  will  not  be  sustain- 
ing an  action  or  suit  against  the  administrators  b  this  case,  if  an  ex- 
ecution upon  a  judgment  is  permitted  to  be  levied  upon  the  negroes, 
and  they  sold,  to  the  utter  destruction  of  the  estate.  It  is  clear, 
then,  to  my  mind,  that  this  portion  of  the  statute  applies  to  and  em- 
braces a  case  like  the  one  before  me. 

3.  It  is  charged  in  the  answer,  and  relied  upon  in  the  argnmcnt, 
somewhat,  that  the  representation  of  insolvency  was  false  and  fraud- 
ulent.   This  may  be  so;  and,  if  so,  it  would  be  very  good  ground  for 
proceedings  in  the  Probate  Court,  to  have  the  representation  eiam- 
ined  and  set  aside.     But  this  Court  is  not  authorized  to  ioqaireinto 
the  truth  or  falsity  of  the  charge.     The  whole  subject  is  committed 
to  the  sole  jurisdiction  of  the  Probate  Court,  which  is  able  to  regu- 
late and  adjust  it.     This  Court  cannot  revise,  in  this  mode,  their 
proceedings.    Under  this  same  head,  may  be  considered  the  charge, 
indirectly  relied  upon  in  argument,  but  forming  great  ground  of  com- 
plaint in  the  answer,  that  the  administrators  are  improperlj  manag- 
ing the  estate,  and  using  its  income  and  proceeds  for  their  indindual 
ends.     If  this  charge  were  true,  the  remedy  is  full  and  simple,  m  a 
different  tribunal.     The  same  court  that  appointed  the  administra- 
tors, can,  for  any  maladministration  or  misuse  of  the  estate,  remove 
them,  and  appoint  others,  and  more  trust-worthy  persons.    This 
Court  has  no  control  over  the  matter.    The  same  remaii:  applies  to 
the  allegation  of  the  insolvency  of  the  securities  upon  the  tdmiws- 
tration-bond  of  the  complainants. 

Upon  the  whole,  I  am  satisGed  that  the  tnjimction  should  be  le- 
tained. 
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When  a  person  ia  seekiog  relief  in  equity,  against  his  grantor  in  a  deed,  on  account  of  a 
£ulure  in  title  to  the  property  conreyed  by  the  deed,  a  general  charge  of  d^ed  qf  title, 
without  stating  Ai  what  particular  that  defect  conaistt,  ia  not  a  snffident  charge  to  en- 
title him  to  any  relief  therefor. 

Where  the  grantee  in  a  deed  is  let  into  possession  under  his  deed,  and  no  eviction  actual 
or  threatened  is  charged,  the  allegation  of  the  inaoheney  of  the  grantor,  will  not  be 
Boftdflnt  to  entitle  the  party  to  relief,  against  ^  defect  of  title  to  the  property. 

Th0  words,  **  grant,  bargain^  and  ««a,"  in  a  deed,  do  not,  under  the  statute  of  this  State 
amount  to  a  general  warranty,  or  a  covenant  of  seisin  ;  but  merely  that  the  grantor 
has  not  done  any  act,  nor  created  any  incunbranoe,  whereby  the  estale  might  be  da- 


Ths  complainant,  in  this  case,  states,  that  on  the  26th  of  De- 
cember, 1835,  be  purchased,  of  Morgan  &  Fitz,  land,  at  the  price 
of  $21,000,  payable,  $7000  in  cash,  $7000  1st  January,  1837, 
$7000  1st  January,  1838,  all  secured  by  notes  dated  26tb  Dec, 
1835  :  that  by  deed  of  trust  to  H.  G.  Johnson  and  Gideon  Fitz, 
be  conveyed,  on  the  same  day,  land,  to  secure  the  payment :  that 
the  first  two  notes  have  been  satisfied  :  that  the  trustees  are  about 
to  sell  the  land  to  satisfy  the  remaining  sum  :  that  Morgan  &  Fitz, 
at  the  time  of  his  purchase,  assured  him  that  he  was  getting  land  en- 
tirely free  from  difficulty,  as  to  title  :  that  by  their  deed  they  war- 
rant ''  a  good  and  sufficient  title,  free  from  all  claims  whatever  :  " 
that  the  title  to  all  parts  of  said  tract  of  land  is  involved  in  difficulty 
and  obscurity;  and,  instead  of  being  free  from  all  difficulty,  seems 
to  be  liable  to  be  claimed  by  all  persons  ever  owning  it  prior  to  Mor- 
gan &  Fitz :  that  he  subscribed  stock  in  the  Union  Bank,  and  the 
title  was  considered  defective,  and  the  stock  could  not  be  had  on  it  : 
that  he  had  contracted  to  sell  the  land  on  fair  terms,  but,  in  conse- 
quence of  defects  of  tide,  lately  disclosed,  bad  to  take  it  back  :  that 
Morgan  &  Fitz,  he  believes,  are  insolvent,  &c. 

He  prays  a  rescission  of  contract,  an  injunction  against  the  sale 
by  the  trustees,  and  general  relief.  The  bill  was  sworn  to  by  an 
agent  of  the  complainant,  'Uo  the  best  of  bis  knowledge  and  be- 
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lief.''  The  injunction  was  granted,  and  the  defendants  demur  to 
the  bill)  and  move  to  dissolve  the  injunction  ;  and  upon  this  motioD, 
and  the  demurrer,  the  case  was  submitted  to  the  Chancellor. 

Briggs,  for  the  complainant. 

[Mr.  Briggs  was  the  original  counsel  in  the  cause  who  filed  the 
bill  in  the  case  ;  he  furnished  the  Court,  however,  widi  do  brief, 
on  the  hearing  of  this  motion.] 

JV.  Thompson  J  for  defendants. 

The  motion,  in  this  case,  is  made  to  dissolve  the  injuncuoaior 
the  want  of  equity  on  the  face  of  the  bill,  because  the  bill  is  not 
properly  sworn  to. 

Complainant  states,  that  on  the  26th  December,  18S5,  Ilepu^ 
chased  of  the  defendants,  Morgan  &  Fitz,  a  tract  of  land  in  Hinds 
county,  designated  in  the  exhibit  to  his  bill.  Purchase-moDey, 
$21,000,  payable  as  follows  :  $7000  at  the  execution  of  the  deed, 
$7000  on  the  1st  of  January,  1837,  and  $7000  on  1st  January, 
1838,  all  evidenced  by  promissory  notes,  dated  26th  December, 
1835,  and  the  payment  secured  by  deed  of  trust  of  same  date, 
made  to  H.  G.  Johnston  and  Gideon  Fitz,  as  trustees;  two  first 
notes  settled,  and  but  one  remains  due.  The  trustees  have  ad?e^ 
tised  the  land  for  sale  to  pay  the  third  note. 

Complainant  protests  against  the  sale,  as  he  says,  on  the  follow- 
ing grounds  : 

1st.  In  purchasing  the  land,  he  was  assured  that  he  was  gettiog 
land  free  from  difficulty  as  to  title. 

2d.  That  the  deed  made  to  him  contains  a  warranty  of  title. 

3d.  That  "  the  title  to  all  the  parts  of  said  kod  is  involred  in 
difficulty  and  obscurity,  and  liable  to  be  claimed  by  anj  or  all 
persons  ever  owning  them  prior  to  the  deed  of  Morgan  &  Fitz*" 

The  bill  states,  that  complainant  cannot  go  into  an  accaiate  spe- 
cification in  this  matter  of  title,  but  hopes  it  will  be  sufficient  to  say, 
be  could  not  prociu*e  stock  on  it  in  the  Union  Bank. 

Complainant  slates,  that  even  if  a  title  to  a  part  of  said  land  was 
in  Morgan  &  Fitz,  certain  lots  containing  261^^^^  acres,  a  part  of 
said  tract,  and  designated  as  S.  i  sec.  20,  and  S.  W.  i  N.  W.  i 
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same,  sec.  16,  range  2,  west,  are  involved  in  insuperable  difficulty  ; 
that  said  vendors  never  had  a  clear  or  good  title  to  the  same. 

He  also  avers,  that  this  lot  of  36 1-^^^^  acres  is  perhaps  the  only 
useful  and  valuable  part  of  it :  without  this,  he  never  would  have 
purchased  it,  nor  would  any  sensible  man  have  done  it.  The  bill 
vaguely  alleges  a  wilful  suppression  of  the  defects  of  title  :  com- 
plainant states  he  bad  sold  the  land,  and  had  to  take  it  back, 
because  he  could  not  make  a  good  title.  The  bill  prays  for  a  re- 
scission of  the  contract. 

Complainant  was  let  into  possession  and  now  occupies  the  land, 
as  is  shown  by  bis  own  Exhibit  A,  the  advertisement  of  ^'  the  plan- 
tation now  occupied  by  said  Latham,"  and  his  Exhibit  B,  the  deed 
of  trust,  by  the  terms  of  which  he  is  to  retain  the  possession,  and 
to  receive  the  rents  and  profits. 

It  is  conceived,  from  the  very  vague  and  unsatisfactory  statements 
of  the  bill,  that  complainant's  only  object,  in  obtaining  the  injunction, 
18  delay.  Complainant  purchased  the  land  in  1835,  and  was  let  into 
possession,  and  at  the  same  time  received  a  deed  with  covenants 
warranting  the  title,  and  has  had  the  use  and  occupation  for  more 
than  four  years,  and  there  is  not  an  insinuation  that  he  has  ever  been 
disturbed  or  molested  in  the  possession,  or  that  his  title  has  ever 
been  questioned  by  any  one  pretending  to  claim  adversely.  Al- 
though he  charges,  that  the  title  of  defendants,  Morgan  &  Fitz,  is 
not  good,  to  at  least  a  part  of  the  land,  yet  he  does  not  pretend  to 
state  the  nature  of  the  alleged  defect  of  title  ;  nor  does  he  state  in 
whom  there  is  an  adverse  title.  The  bill  does  not  charge  insolvency 
of  the  vendors  in  a  way,  as  we  conceive,  that  should  have  any  in- 
fluence on  the  motion  to  dissolve  :  in  the  last  of  the  bill  it  is  said, 
^*  your  orator  believes  said  Morgan  &  Fitz  to  be  insolvent,  and  so 
charges."  The  fact  of  insolvency  should  be  stated  as  a  substan- 
tive charge,  and  made,  at  least,  '^  from  information  and  belief;"  and, 
from  the  rule  established,  and  the  principle  m  analogous  cases,  it  is 
very  questionable  whether  the  charge  upon  ^^  information  and  be- 
lief" alone,  would  be  sufficient.  It  certainly  cannot  be  good,  when 
made  in  this  intangible,  unmeaning  way,  that  he  ^'  believes,  and  so 
charges." 

The  vendors  live  in  the  country  (as  the  bill  shows,  or  should 
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show,  for  the  residence  of  parties  is  required  by  the  rule  of  Govt, 
to  be  stated).  The  complainant  does  not  state  that  he  ever  applied 
to  them  for  information  in  relation  to  any  supposed  defects  of  title, 
or  a  request  that  the  same  should  be  remedied,  which  applicatioii 
good  faith  would  require  should  have  been  made,  after  receiving  the 
deed,  before  he  endeavored  to  withhold  the  purchase-money ;  and 
more  especially,  when  complainant  has  had  such  long  and  umoter- 
rupted  enjoyment  of  the  premises. 

Upon  an  executed  contract,  the  vendee  cannot  resort,  except 
under  peculiar  or  exuraordinary  circumstances,  to  a  court  of  equity, 
but  must  rely  upon  the  remedy  which  the  covenants  in  his  deed  give 
him.  Upon  this  subject,  the  Court  is  referred  to  Fonbboque, 
I  book,  page  288  (top  paging),  and  the  note  thereto,  and  cases 
cited.  See  also  3  Marsh.  334  ;  3  J.  J.  Marsh.  583,  701  ;  1  J. 
J.  Marsh.  481,  483  ;  4  Bibb.  273  ;  4  Monroe,  75. 

As  to  the  swearing  to  the  bill,  if  the  complainant  had  snora  Co  it 
himself,  he  would  have  been  required  to  have  stated,  that  the  fiicts 
set  forth,  as  of  his  own  knowledge,  are  true,  and  those  stated  iSrom 
information,  be  believes  to  be  true.  The  legislature  have  sttd,  no 
injunction  should  be  granted,  unless  the  chancellor  shall  be  satisfied 
of  the  complainant's  equity,  either  by  affidavit,  certified  at  the  foot 
of  the  bill,  that  the  allegations  thereof  are  true,  or  by  other  means. 
Now,  a  person  who  signs  the  affidavit  as  agent  for  O.  W.  Latham, 
ewears  to  the  *^  truth  of  the  foregoing  bill  of  compbunt,"  so  fiir  as 
he  is  informed,  and  verily  believes.  W6  contend,  that  this  is  oo 
such  swearing  as  the  law  requires,  and  that  there  is  no  precedent  lor 
it :  that  it  is  not  enough  to  satisfy  the  mind  <^  the  chancellor  of  the 
truth  of  the  (acts  set  out  in  the  bill. 

Jlfoyes,  for  complainant,  in  reply. 

It  b  contended  by  the  defendant,  with  reference  to  the  biU, 
1st.  That  it  is  manifest,  from  the  vague  and  unsatbfiictoiy  state* 
ments  of  the  bill,  that  the  compbunant's  only  object  is  deby.  I 
answer,  the  bill  seeks  to  rescind.  If  our  only  object  is  delay,  the 
defendants  may,  by  closing  with  our  proposition  to  rescmd,  defeat  at 
once  that  only  object,  and  drive  us  to  the  necessity  of  paying  the 
money,  or  submitting  to  a  sale  by  the  trustees.     For  the  Coorf  (if 
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the  defeDclants  put  us  to  our  election  to  pay  or  rescind)  will  compel 
us  to  make  that  elecpon  speedily,  or  we  will  speedily  make  it  with- 
out being  forced  to  do  so.  We  might  well  retort,  that  the  com- 
plainant's only  motive  for  demurring,  was  to  avoid  exposing  his  fraud 
by  exhibiting  his  papers,  and  thus  leading  to  a  rescission  of  the  con- 
tract. 

2d.  The  vagueness  of  the  statements  of  the  bill  is  objected  to. 
It  is  alleged,  positively,  that  the  complainant  believes  '^  that  no 
good  title  has  been  given  or  can  be  given  him  by  the  vendors,  to  this 
tract  of  land,  or  any  part  thereof."  By  tlie  demurrer,  then,  it  is 
admitted,  *'  that  no  good  title  can  be  given  to  any  part  of  the  land," 
Can  a  court  of  equity  say,  although  the  vendees  make  assi^rances 
that  they  have  good  title,  and  have  not  and  cannot  make  title  to 
any  part,  and  are  insolvent,  they  may  proceed  with  a  good  con- 
science (and  consistently  with  equity)  to  enforce  the  deed  of  trust  f 

3d.  But  it  is  said,  in  defendants'  brief,  *^  the  complainant  pur- 
chased the  land  in  1835,  and  was  put  into  possession,  and  at  the 
same  time  received  a  deed  with  covenants  of  warranty,  and  has  had 
the  use  and  occupation  for  now  more  than  four  years.  How  do  we 
know  anytbiog  of  this  possession,  or  that  the  use  and  occupatioa 
continues  ?  it  nowhere  appears  in  the  record.  For  ought  we  know, 
it  is  waste  land,  purchased  on  speculation,  without  a  stick  cut  on  it. 
If  the  facts  are  as  stated,  let  the  defendants  answer,  and  say  so,  and 
then  avail  themselves  of  it.  But  now,  we  know  nothing  respecting 
possession,  or  use :  we  Only  learn,  from  the  deed  of  trust,  that  the 
trustees  were  to  permit  him  to  have  it. 

4di.  It  is  said,  that  we  have  not  applied  to  defendants  for  infor- 
mation of  any  alleged  defects  of  title.  We  here  apply,  in  the  most 
solemn  form  ;  we  say  to  them,  in  our  bill,  you  had  no  good  title, 
you  can  never  make  one  ;  we  call  on  you,  if  this  is  not  true,  to  ex- 
hibit it.  We  have  endeavored  to  get  stock  in  the  Union  Bank, 
and,  being  unable  to  show  title,  lost  the  stock.  We  made  a  good 
contract  for  the  sale  of  the  land,  but  could  not  show  title,  and  hnd 
to  abandon  the  contract.  Now,  show  title,  if  you  have  it,  for  we 
are  unable  to  find  it  out.  Are  we  to  show  what  they  have  not,  or 
shall  they  be  held  to  show  what  they  have  ? 

5tb.  But  it  is  said,  it  is  an  executed  contract,  and  equity  wffl  not 
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enjoin  the  payment  of  the  purchase-nioney  on  an  executed  contract ; 
that  the  party  must  be  evicted,  &c. 

The  authorities  referred  to  do  not  apply,  for  two  reasons. 

1st.  They  are  cases  where  the  party  has,  by  the  covenants  in  the 
deed,  provided  himself  with  a  legal  remedy,  which  is  adequate. 
Here,  although  we  have  covenants,  they  are  unavailing,  for  the  de- 
fendants are  insolvent. 

2d.  They  are  cases  where  the  covenants  are  not  already  broken. 
But,  by  the  laws  of  Mississippi,  every  conveyance  of  land  imports 
a  covenant  of  seisin.  See  Laws  of  Mississippi,  page  304.  The 
covenant  of  seisin  is  here  broken,  if  the  allegations  of  the  bill  be 
true  ;  and  a  court  of  equity  would  as  soon  interpose  (the  covenant 
of  seisin  being  broken),  as  it  would  where  there  was  only  the  gen- 
eral warranty,  and  an  eviction  had  taken  place,  even  if  insolvency 
was  not  alleged.  Not  only  is  it  apparent,  that  the  covenants  io  the 
deed  are  broken,  so  that  tve  now  have  cause  of  action  at  Jaw,  but 
that  we  cannot  have  the  fruits  of  a  judgment,  by  reason  of  insol* 
vency.  The  deed,  containing  the  words,  ^^  grant,  bargain,  and 
sell,"  which  raise  the  covenant  of  seisin,  is  not  exhibited,  and  this 
may  remove  the  force  of  the  last  ground  ;  but  if  we  naay  go  out  of 
the  record  to  learn  that  defendants  were  let  into  possession,  and  still 
retain  it,  we  may  go  out  of  it  to  learn  that  there  was  a  coFenant  of 
seisin. 

But  a  conclusive  argument,  it  is  conceived,  is,  that  the  defend* 
ants  have  sold  land,  that  the  land  is  valuable,  but  the  title  defective, 
or  involved  in  such  doubts,  that  neither  would  the  bank  receive  it, 
nor  a  purchaser  from  the  complainant  accept  it ;  and,  these  clouds 
hanging  over  the  title,  the  vendors  seek  to  force  it  into  market  in 
such  a  condition,  that  a  sacrifice  would  inevitably  ensue.  They  are, 
in  conscience,  bound  to  remove  these  obstructions  to  its  bringing  a 
fair  price,  before  they  bring  it  into  market.  Taking  the  bill  to  be 
true,  the  defendant,  by  his  demurrer,  says  to  the  chancellor  :  true, 
I  did  induce  the  complainant  to  believe  he  obtained  a  good  and 
perfect  tide ;  true,  I  warranted  that  it  was  such  ;  true,  the  title  is 
imperfect  and  invalid,  and  never  can  be  perfected  ;  true,  I  have 
received  $14,000  on  this  sale  ;  and,  true,  I  am  insolvent.  Now,  I 
ask  of  your  Honor,  in  equity,  to  permit  me  to  proceed  and  sell  the 
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land  for  the  remaining  sum  of  the  purchase-money,  although  I  can** 
not  rerund  it,  and  ahhough,  under  the  circumstances,  the  land  must 
be  sacrificed.  Do  not  require  me  to  exhibit  a  valid  title,  so  that 
the  man  I  deceived  may  get  a  Tair  price,  but  let  roe  sacrifice  my 
vendee,  if  the  title  is  good,  by  withholding  the  exhibition  of  that 
^ood  title.  I  know  the  state  of  the  title,  the  world  does  not,  and  I 
can  make  a  fair  speculation,  as,  under  the  circumstances,  there  can 
be  no  fair  competition  ;  and,  if  it  is  invalid,  I  also  have  an  advan- 
tage, for,  by  purchasing  in  the  land,  I  can  never  be  sued  on  my 
covenants  of  warranty,  &c.,  they  coming  to  me  from  my  vendee, 
with  the  land.  I  will  thereby  save  the  $14,000,  which  1  have  re- 
ceived for  land  to  which  I  have  no  title. 

The  Chancellor  will  surely  see,  that  the  title  is  free  from  dispute, 
80  that  the  land  may  come  fairly  into  market.  The  trustees  are 
trustees  for  both  parlies ;  they  should  not  bring  the  property  into 
market,  without  seeing  that  all  impediments  to  a  fair  price  were 
removed  ;  and  for  them  to  sell  land,  the  title  being  defective,  would 
be  a  fraud  on  the  purchasers.  It  would  be  inequitable  for  them  to 
sacrifice  an  honest  vendee,  who  has  been  deceived  by  his  vendor, 
and  thus  to  put  a  fraudulent  vendor  in  possession  of  the  fruits  of 
bis  misrepresentation.  It  would  be  equitable  in  them  to  say  to 
liiro,  exhibit  a  fair  tide  to  the  property  you  sold,  that  your  vendee 
oiay  have  an  opportunity  of  getting  a  fair  price,  and  that  bid- 
ders may  know  what  they  are  buying,  whether  lawsuits,  expense, 
and  vexation,  or  an  unincumbered  estate  ;  or  sales  may  be  re^ 
strained  in  all  cases  where  they  are  inequitable,  or  may  operate  a 
fraud  on  tbe  rights  and  interesU  of  third  persons.  2  Story's  £q. 
224.  All  injunctions  are  discretionary,  and  granted  on  the  cir* 
cumstaaces  of  the  case.  Ambl.  99  ;  2  John.  Ch.  R.  202*  Of  late 
granted  more  liberally  than  formerly.     7  Yes.  307. 

As  to  the  objection  that  tbe  bill  is  not  sworn  to,  I  answer,  if 
tbe  affidavit  of  the  party  would  be  sufficient,  a  fortiori^  will  the 
affidavit  of  a  credible  disinterested  person.  If  tbe  affidavit  mad^ 
is  defective  in  substance,  the  Court  will  give  time  to  make  a  suffi- 
cient affidavit.  That  mode  was  considered  sufficient  by  the  judge 
who  granted  tbe  injunction,  and  if  the  Chancellor  be  of  a  different 
opinion^  he  wjl(  only  make  an  order,  that  tl^e  injunction  stand  dis* 

VOL.  I.  76 


«ie         SUPERIOR  COURT  OP  CHANCERY. 

Lathtm  9.  Morgmti  flt  Fits. 

tolved,  unless  bj  a  given  day  such  affidarh  be  made  ts  be  maj 
deem  sufficient. 

Chakcellok.  The  bill  in  this  case  makes  a  general  chirp  of 
defect  of  tide,  without  stating  in  what  particular  it  consbts,  or  in 
whom  the  adverse  or  paramount  title  is  vested.  This  is  a  M 
defect.  The  complainant  is  bound  to  set  forth  in  what  the  defect 
of  title  consists,  tliat  the  Court  maj  determine  whether  it  tmoaots 
to  an  actual  defect  or  not.  Thb  objection  to  the  bill,  of  itself, 
would  demand  a  dissolution  of  the  injunction.  But  the  conplaio- 
ant  is  not  entided  to  the  relief  he  asks,  (or  another  and  distinct  rn- 
son.  He  shows,  that  he  has  received  a  deed  with  corenants  of 
warranty,  and  his  exhibits  made  a  part  of  the  bill,  show  also,  that 
he  was  let  into  possession  under  his  deed.  No  eviction,  actual  cr 
threatened,  is  cliarged.  Under  such  circumstances,  theaotbori- 
ties  are  unifonn,  that  he  is  not  entided  to  the  interposition  or  aid 
of  this  Court.  It  is  true,  there  is  a  charge  of  his  belief  of  the 
insolvency  of  his  rendors  ;  even  if  this  insolvency  were  postetdy 
charged,  under  the  repeated  decisions  of  this  Court,  it  would  not 
be  sufficient. 

It  is  insisted,  howerer,  and  assumed,  that  the  deed  cootaimBg 
the  words  **  grant,  bargain,  and  sell,"  amount  to  a  covenant  of 
seisin,  under  the  laws  of  Mississippi ;  that  that  coveoaot  is  bat 
shown  to  have  been  broken,  and  that  it  is  tantaunouot  to  an  evictioi 
at  law,  under  tlie  covenant  of  warranty  ;  which  state  of  thiap 
would  induce  thiis  Court  to  interfere. 

I  find  that  the  same  fanguage  used  in  our  statute,  is  used  ifl  tha 
statutes  of  Pennsylvania,  Delaware,  Illinois,  Indiana,  Missoon, 
and  Alabanna,  viz :  that  the  words  ^^  grant,  bargain,  aod^"  >* 
conveyances  in  fee,  shall  amount  to  a  covenant,  **  that  the  gnnttff 
was  seised  of  an  estate  in  fee,  freed  from  mcumbrancesdooe  or 
suffered  by  him,"  and  for  quiet  enjoyment  against  his  acts,  i^ 
the  Supreme  Court  of  Ponnsylvania,  in  2  Binoey's  Rep.  95,  held, 
that  those  words  did  not  amount  to  a  general  warranty,  but,  tbef 
were  qualified  to  mean  merely,  that  the  grantor  had  not  done  aay 
act,  nor  created  any  mcumbraoce<  whereby  the  estate  mighi  be 
defeated ;  and  to  this  extent  only,  I  apprehend,  would  a  aooad  ess* 
struction  of  the  statute  of  Mississippi  go. 
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The  precise  language  of  the  statute  (How.  &  Hutch.  349,  sec. 
32)  is,  ^'  In  all  deeds  or  conveyances,  whereby  an  estate  of  in- 
heritance in  fee  simple  shall  hereafter  be  limited  to  the  grantee  and 
his  heirs,  the  words  ^  grant,  bargain,  and  sell'  shall  be  adjudged  an 
express  covenant  to  the  grantee,  his  heirs,  and  assigns,  to  wit : 
that  the  grantor  was  seised  of  an  indefeasible  estate  in  fee  simple^ 
freed  from  incumbrances  done  or  suflered  from  the  grantor,  as  also 
for  quiet  enjoyment  against  the  grantor,  his  heirs,  and  assigns."  To 
my  mind,  nothing  can  be  plainer,  than  that  these  words  do  not 
amount  to  a  general  warrantee,  and  that  their  legitimate  meaning 
cannot  be  extended  further  than  to  import,  that  the  grantor  has  not 
incumbered  the  estate.  The  words  are  adjudged  an  express  cov- 
enant of  what  ?  That  the  grantor  \va8  seised  of  an  estate,  freed 
from  incumbrances  done  or  suffered  by  the  grantor ;  and  a  cov- 
enant for  quiet  enjoyment  by  the  grantee,  as  against  the  grantor, 
bis  heirs,  and  assigns.  It  extends  no  further.  It  embraces  the 
claims  of  no  others.  I  am  not  disposed  to  extend  its  construction, 
and  interpret  words,  that  bear  no  such  meaning  on  their  face,  be- 
yond what  the  stricteat  construction  of  the  statute  will  justify. 

The  mocioB  to  dissolve  the  injuoctioD  roust  be  sustained. 
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Where  the  property  of  an  intestate  is  sold  by  ord^r  of  the  probate  court,  the  records  of 

that  court  must  show  that  the  statutory  prerequisites,  for  the  Talidity  of  such  a  saJe, 

ha^e  been  complied  with ;  otherwise,  such  sale  wnold  pass  no  title. 
A  purchaser,  at  an  administrator's  sale,  who  had  not  complied  with  the  prerequisites  of 

the  law,  in  obtaining  the  order  of  sale,  can  obtain  an  injunction  to  the  payment  of  the 

purchase-money  therefor. 
In  a  sale  by  a  person  who  acts  as  the  mere  agent  of  the  law,  or  ministerial  officer,  ibera 

is,  as  a  general  rule,  no  implied  warranty  of  the  quatiJty  or  property  of  the  thing  sold ; 

yet  this  rule  does  not  apply,  where  such  agent  or  officer  assumes  an  authority  wheiv 

none  is  giren  by  law  ;  in  such  case,  equity  will  grant  relief. 

The  bill  in  this  case  was  filed  to  enjoin  the  collection  of  a  note 
given  for  property  purchased  at  an  administrator's  sale.  It  is  not 
necessary  to  give  a  more  detailed  statement  of  the  facts  of  the 
case,  than  is  given  in  the  opinion  of  the  Court ;  the  questions  in- 
volved being  principally  questions  of  law,  and  the  facts  being  ad- 
mitted by  the  demurrer  to  the  bill.  The  case  was  suboiiued  upon 
the  demurrer,  and  a  motion  to  dissolve. 

Chancellor.  No  principle  of  law  is  better  settled,  than  that 
the  judgments  of  inferior  courts  of  special  and  limited  jurisdictioa 
are  void,  and  confer  no  rights,  unless  the  facts  upon  which  this 
jurisdiction  attaches  appear  upon  the  face  of  the  proceedings  ;  and 
nothing  is  to  be  presumed  in  their  favor.  5  Cranch,  173.  And, 
although  our  courts  of  probate  are  not,  in  a  general  sense,  courts 
of  special  and  limited  jurisdiction,  their  jurisdiction  being  full  and 
complete  over  all  those  subjects,  of  which  they  have  cogninoce 
as  courts  of  probate,  yet  the  power  given  to  the  probate  court  to 
order  a  sale  of  the  property  of  a  deceased  person,  is  of  special 
jurisdiction,  and  does  not  necessarily  belong  to  the  jurisdictioa  of 
a  probate  court.  To  that  extent,  they  are  to  be  regarded  as  courts 
of  inferior  and  special  jurisdiction.  The  manner  of  exercising 
that  jurisdiction  is  pointed  out,  limited,  and  defined  by  tbe  statute 
(How.  &  Hutch.  417,  418,  420,  sec.  110,  113,  119}  ;  and,  in 
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order  to  give  validity  to  a  proceeding  under  the  statute,  for  the 
efiectiog  a  sale  like  the  one  in  the  present  case,  it  must  appear 
upon  its  face  on  the  records  of  the  Court,  thus  proscribed  in  its 
jurisdiction,  that  there  has  been  a  compliance  with  those  previous 
steps  which  alone  authorize  the  act.  In  other  words,  the  ground 
of  the  jurisdictiont  must  appear  in  connection  with  the  exercise  of 
that  jurisdiction,  and  if  it  does  not,  the  proceeding  will  be  con- 
sidered as  coram  nanjudiee.  9  Wheat.  733. 

In  the  case  before  me,  from  the  records  of  tlie  probate  court, 
it  does  not  appear,  and  cannot  be  gathered,  whether  the  sale  of  the 
real  estate  of  the  intestate  was  ordered  for  the  payment  of  debts, 
the  personal  property  having  proved  insufficient,  or  whether  it  was 
ordered  upon  the  suggestion,  that  it  would  be  for  the  benefit  of  the 
heirs,  or  upon  what  grounds ;  nor  does  it  appear,  that  there  was 
any  notice  given,  or  publication  made,  which  were  indispensable 
prerequisites,  to  the  power  of  that  Court,  to  order  the  sale,  and  to 
the  validity  of  the  sale  itself.     How.  &  Hutch.  417,  41S,  419. 

I  am  not  aware  of  any  principle  upon  which  the  sale  in  this  case 
can  be  sustained  upon  the  supposition,  that  the  heirs  were  before 
the  Court  contesting  its  validity.  And  yet,  I  apprehend,  this  cause 
must  be  regarded  in  that  light,  and  treated  as  though  it  were  in  that 
attitude.  It  is  true,  the  title  of  a  purchaser  under  execution,  or  order 
of  sale,  cannot  be  affected  by  any  errors  in  the  judgment  or  order, 
under,  and  by  virtue  of  which,  the  sale  takes  place,  if  the  judg- 
ment or  order  be  not  absolutely  void,  for  want  of  jurisdiction,  or 
other  cause.  Nor  can  the  title  of  a  purchaser  be  affected  by  any 
irregularity  or  misconduct  of  the  officer  making  the  sale,  and  in 
which  the  purchaser  did  not  participate  ;  a  purchaser,  in  such  case, 
is  not  bound  to  look  into  the  regularity  of  the  sale.  (Haynes  v. 
Oldham^  3  Monroe,  Rep.  103  ;  2  J.  J.  Marsh.  342.)  But  these 
principles  do  not  apply  to  the  present  case.  Here  the  order  of 
sale  was  absolutely  void,  for  the  reasons  I  have  already  given.  No 
presumptions  can  be  indulged  in  favor  of  the  correctness  of  the 
proceedings  of  the  probate  court.  They  must  speak  for  them- 
selves. 

It  is  said,  that  in  sales  like  the  present,  there  is  no  warranty, 
end  that,  therefore,  no  such  relief  can  be  given  as  is  asked.    AI- 
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though  Una  goDeral  nile»  that  there  is  no  impUed  warranty  m 
sales  nade  by  persoas  who  act  as  the  mcve  agents  of  the  bv,  or 
as  minbterial  officers^  yet  this  rule  applies  exclusively  to  the  quality 
and  property  of  the  thing  sold  ;  it  does  not  apply,  where  suchageot 
or  ofitcer  assumes  an  authority  where  nooe  is  given  by  law  ;  where 
the  tendor,  in  fact,  assumes  a  character  to  whieh  he  is  Mit  I^u* 
mately  entitled.  Id  such  case,  it  would  not  do  to  say  the  pmchaser 
would  be  without  remedy.  (1  HilPs  Ch.  Rep.  494.  la  every 
view  of  the  case,  I  think,  the  compbioants  are  entitled  to  re- 
lief. 

The  motioD  to  dissolve  the  injuiictioii  must  be  overruled. 


JUNE  TERV,  lS4a.  fin 

JtJNE  TERM,  1842. 
Theophilus  Freeman  v.  W.  H.  Finnall,  tt  aL 

F.  iQed  his  bill  against  W.  F.,  alleging  that  they  had  been  partners,  and  that  W.  F.  was 
iBdcbted  to  him  oa  their  partaership  lUbilitiea,  aad  aka  on  hia  privaia  aeooaol,  in  a 
hffga  taai,  not  ladaoed  lo  jadgasal,  nnd  scakiag  to  attach  adabt  due  by  M.  an4  D.  to 
W.  F.,  to  be  appropriated  to  the  payment  of  W.  F.'s  debt  to  F. ;  held,  that  the  court 
of  chancery  had  no  jarisdiction  of  the  case. 

A  bill  aaitiag  partaarahip  and  piivata  iamatids^  filed  hf  ona  partaer  ■gainst  anolhar,  a 
iatally  defecUra. 

A  creditor  st  large,  cannot  come  into  a  court  of  chancery  upon  a  purely  legal  claitn,  and 
anjoin  his  debtor  from  salltng,  Teceiving,  or  disposing  of  his  effects. 

Whflfe  a  bill  for  i^jaoctioa  had  hc«n  fiWd  tvelve  months,  and  the  answer,  daayiag  ita 
allegatioas,  been  filed  four  months,  and  by  law  the  complainant  was  sathorix^  to  tska 
testimony  in  thirty  days  aAer  the  bill  was  filed,  and  a  motion  was  made  to  dissolre  the 
i^vnction ;  Aeld,  that  a  eontniaaaee  of  the  motion  will  aot  be  graated,  to  eaahle  tha 
plalatiff  to  ptocaia  tastimooy  to  sustain  his  bill. 

The  bill  in  this  case  was  filed  by  Theophilus  Freeman,  against 
the  defendant,  W.  H.  Finnall,  and  others,  and  stated,  that  Finnall 
was  a  citizen  of  Virginia ;  that,  in  1834,  the  complainant  and  Fin- 
nall commenced  business  jointly  and  in  copartnership,  for  the 
period  of  three  years,  in  the  purchase  and  sale  of  negroes  ;  that  a 
full  and  final  settlement  of  all  the  matters  and  things  touchiiig  their 
copartnership  had  not  yet  been  had  ;  but,  on  such  settlement,  he 
verily  believed,  that  said  defendant  would  be  indebted  to  the 
complainant  in  the  sura  of  $11,818*99,  and  that  such  balance 
would  arise  ouC  of  the  payment,  by  complainant,  of  the  sums  of 
money  particularly  specified  in  the  bill,  on  the  joint  and  private 
account  of  complainant  and  defendant,  and  advanced  by  him, 
for  the  use  and  benefit  of  said  defendant,  and  for  property  sold  to 
him.  The  statement  of  the  several  items  shows,  that  they  had  con* 
aectioa  with  and  pertained  as  well  to  the  partnership,  as  their  indi- 
vid4ial  private  business.  The  bill  charged,  that  Finnall  was  utterly 
insolvent,  that  be  claimed  the  benefit  of  a  note,  made  by  Benjamin 
L.  Miles,  to,  and  indorsed  by,  Murchison  and  Doyle,  and  others, 
dialed  on  the  8th  day  of  October,  1836,  for  ten  thousand  dollars, 
Oft  which  he  bad  recovered  judgment,  and  was  endeavoring  to  col- 
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lect  the  same,  and  refused  to  appropriate  the  same,  or  any  part 
thereof,  to  the  satisfaction  of  the  just  ckim  of  the  complaioaot. 
1'be  bi]]  makes  Finnall,  and  Murchisoo  and  Doyle,  aod  Samuel 
Cotton  (who  bad  become  security  in  the  forthcoming  bond  in  ibe 
execution  at  law),  defendants  to  said  bill.  The  prayer  of  (be  bill 
was  '^  forasmuch  as  said  Finnall  has  no  property  or  estate  vitbio 
the  State  of  Mississippi,  except  said  judgment,  that  said  Muicbisoo 
and  Doyle,  and  Cotton,  be  enjoined  from  paying  over  to  (he  said 
Finnall  the  amount  of  said  judgment,  or  any  part  thereof,  uo(3  (be 
claims  of  complainant  could  be  heard  in  equity  ;  and,  on  final  bear- 
ing, that  they  may  be  decreed  to  pay  to  the  complainant,  so  much 
as  shall  appear  to  be  due  him  from  said  Finnall ;  and  be  is  vililos 
to  lake  a  transfer  of  said  judgment  and  note,  upon  which  it  is 
founded,  in  satisfaction  of  so  much  of  the  claim  upon  said  FioDall) 
if  said  Finnall  will  make  it,  or  your  Honor  decree  it,''  and  pnjed 
also  for  general  relief. 

The  subpana  was  executed  on  Finnall  on  the  25th  JaDua7, 
1841  ;  on  the  13tb  September,  1841,  be  filed  his  answer,  admits  the 
partnership  with  complainant,  for  the  purpose  of  trading  in  shves, 
and  that  it  continued  for  the  time  chained.  He  admits,  that  the 
partnership  dealings  had  not  been  fully  settled,  but  had  been  in  part 
adjusted,  and  shows  to  the  Court,  that  defendant  and  compbiDaot 
agreed  to  submit  the  whole  matters  of  partnership  dealings  to  (be 
arbitrament  of  Thomas  Botts,  and  Richard  C.  Moncure  of  Frede- 
ricksburgh,  in  the  State  of  Virginia,  for  final  settlement ;  tbattbej 
had  awarded  in  part  a  division  of  the  promissory  notes  then  on  band, 
free  from  disputes  and  difficulty.  Some  notes  and  bills  bad  been 
previously  put  in  suit  by  said  Freeman,  and  some  by  the  defeodaot, 
the  fate  of  which  being  doubtful,  were  left  open  for  future  award, 
when  it  should  be  ascertained  whether  the  same  could  be  collected 
or  not ;  some  of  said  notes  had  since  been  collected  and  accoonted 
for  :  and  be  insisted,  that  the  matters  which  have  been  submitted  to 
said  arbitrators  should  be  suffered  to  remain  subject  to  that  friendly 
jurisdiction  until  a  final  award  was  made,  or  the  arbitrators  refused 
to  act  in  the  premises.  The  defendant  denied  most  of  the  items 
charged  in  the  bill,  and  to  the  others  set  up,  in  avoidance,  that  the 
same  matters  were  submitted  to  the  arbitrators  in  Virginia,  and  that 
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they  were  allowed  by  them  ;  upon  this  state  of  pleading,  a  motion  to 
dissolve  an  injunction,  granted  by  a  circuit  judge,  was  made,  and  the 
cause  submitted  on  that  motion.  The  complainant  asked  for  a  con- 
tinuance of  the  motion  to  take  depositions. 

Montgomery,  and  Boyd,  for  the  motion  to  dissolve. 

Sandtrsy  for  complainant,  in  reply. 

The  material  allegation  of  the  complainant's  bill  is,  that  the  de- 
fendanty  Finnall,  is  indebted  to  him,  the  complainant,  out  of  their 
transactions,  in  the  sum  of  about  $11,818*99.  This  allega* 
tion  is  nowhere  denied  in  the  defendant's  answer,  and  although  the 
bill  may  not  as  fully  as  it  should  have  done  charge,  that  the  said 
note  on  Miles  was  a  partnership  debt  due  the  concern,  yet  such  is 
the  fact,  and,  from  the  whole  tenor  of  the  bill,  it  may  be  fairly  in- 
ferred ;  why  else  the  language  of  the  bill,  speaking  of  said  notes  and 
judgment  on  Murchison  and  Doyle,  ^^  and  is  endeavoring  now  to  col- 
lect the  same,  and  refuses  to  appropriate  the  same,  or  any  part  there- 
of, to  the  satisfaction  of  the  joint  claims  of  the  complainattt"  The 
answer  does  not  pretend,  that  the  said  note  did  not  originate  in  said 
partnership  transactions,  or  that  it  belongs  exclusively  to  defendant,  or 
bad  ever  been  set  apart  to  him  by  division  or  otherwise  ;  this  is  his 
language  on  that  branch  of  the  case  :  ^*  Respondent  admits,  that 
be  claims  the  benefit  of  B.  L.  Miles's  note,  described  in  com- 
plainant's bill,  and  insists,  that  no  cause  has  been  shown  in  the 
complainant's  false,  malignant,  and  multifarious  bill^  to  warrant  this 
Honorable  Court  in  interposing,  to  deprive  him  of  his  legal  right 
thereto. " 

In  this  condition,  this  cause  is  submitted  upon  bill  and  answer 
(togjetber  with  the  affidavit  of  Freeman  the  complainant,  for  a  con- 
tinuance, on  the  ground  of  want  of  time  to  take  his  depositions ; 
the  names  of  the  witnesses  are  exhibited,  and  what  he  expects  to 
prove  by  each,  and  that  they  reside  in  four  different  States,  two  of 
which  are  remote  from  this  ;  that  he  and  the  defendant  are  resi- 
dents of  different  States) .  It  is  true,  that  the  bill  is  inartificially 
drawn,  but  to  the  enlightened  Court,  there  is  enough  shown  for  the 
purpose  of  retaining  the  injunction,  at  least,  until  the  complainant 
may  have  an  opportunity  of  procuring  his  testimony. 
VOL.  I.  77 
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Story,  in  his  Equity  Comaieotaries,  lays  down  this  principle ; 
^^  another  species  of  tacit  or  implied  trust,  or  perhaps,  strictly 
speaking,  of  tacit  or  implied  pledge  or  lien,  is  that  of  each  partner 
in  and  upon  the  partnership  property,  whether  it  consists  of  lands, 
or  stock,  or  cbattek,  or  debts,  as  his  indemnity  against  the  joint 
debts,  as  well  as  his  security  for  the  ultimate  balance  doe  u>  him 
for  his  own  share  of  the  partnership  effscts."  Vol.  2,  page  490, 
491.  If  it  is  permissible,  I  am  prepared  to  offer  affida?its  to 
show  that  the  said  note  of  ten  thousand  dollars  was  given  for  part* 
nership  property,  and  I  here  have  in  my  possession,  and  suhmil  to 
the  Court,  the  origiml  deed  of  trust  from  Miles  to  Freeman,  to  se* 
cure  the  payment  of  the  said  note  of  ten  thousand  dollars*  I  bave 
discovered,  since  this  motion  was  made,  that  the  bill  is  not  as  foB 
upon  this  point  as  it  should  have  been,  and  have  so  advised  my 
client  thereof,  who  will  in  due  time  offer  an  amendment. 

I  hope  the  Court  will  find  sufficient  to  retain  the  injunction,  at 
least,  until  the  next  term. 

Chancellor.    The  complainant,  in  this  case,  entered  into  part* 
nership  with  Finnall,  one  of  the  defendants,  in  the  trade  of  baying 
and  selling  negroes,  for  the  space  of  three  years.     He  charges  in 
his  bill,  that  the  defendant  became  indebted  to  him,  for  money  paid 
on  account  of  their  partnership  liabilities,  and  for  money  advanced 
by  him  to  the  defendant,  for  tus  individual  use  ;  the  indebcedneas 
on  both  accounts,  amounting  to  about  eleven  thousand  dollars.    He 
states  further,  that  Finnall  had  recovered  a  judgment  for  about  ten 
thousand    dollars,   against  the  other  defendants,  Murchisoa  and 
Doyle,  and  he  prays  an  injunction  to  prevent  the  collection  of  that 
debt  by  Franall,  and  that  it  may  be  applied  to  bis  own  claim 
against  Finnall.     Independent  of  the  denials  of  the  answer  of  Fin- 
nall, I  think  it  would  be  difficult  to  sustain  the  injuncti<Hi  of  the 
complainant,  regarding  this  bill,  as  true  in  all  its  statem^ats.    It  is 
not  pretended  in  the  bill,  that  the  judgment  against  Murchison  and 
Doyle,  is  partnership  property  or  effects.     If  it  were  so,  it  is  dif- 
ficult to  perceive  how  the  complainant  could  have  overlooked  a 
fact  so  important  to  the  support  of  his  bill. 

A  not  less  palpable  defect  in  the  bill  is  the  joinder  of  private  and 
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partnership  liabilities.  If  the  complainant  has  advanced  more  than 
his  portion  in  payment  of  the  partnership  liabilities,  this  would  con- 
stitute him  to  that  extent  a  creditor  of  the  firm,  to  which  he  must 
look  in  the  first  instance  for  reimbursement,  and,  lastly,  to  the  indi- 
vidual effects  of  his  partner,  and  there  is  no  allegation  that  the  part-  , 
nership  efiTects  are  not  adequate  to  bis  indemnity.  The  advance- 
ment of  money  by  the  complainant  on  account  of  the  individual 
indebtedness  of  the  defendant,  would  create  nothing  more  than  the 
ordinary  relation  of  debtor  and  creditor  ;  to  the  adjustment  of 
which  a  court  of  law  would  be  amply  adequate.  There  is  no  in- 
stance of  allowing  a  creditor  at  large  to  come  into  this  Court  upon 
a  purely  legal  claim,  and  enjoin  bis  debtor  from  selling,  receiving, 
or  disposing  of  his  effects.  This  can  only  be  done  after  the  credi- 
tor has  reduced  his  claim  to  the  shape  of  a  judgment. 

But  apart  firom  this  view  of  the  case,  the  answer  of  Finnall 
contains,  I  think,  a  fuO  denial  of  the  most  important  charges  in  the 
bill.  The  complainant  asks  for  a  contmuance  of  the  motion,  to 
enable  him  to  procure  testimony  to  sustain  his  bill.  The  bill  was 
filed  about  twelve  months  before  the  meeting  of  this  Court,  and 
the  answer  four  months  prior  thereto.  Under  our  statutes  upon 
that  subject,  the  complainant  can  proceed  to  take  testimony  at  any 
time  after  the  expiration  of  thirty  days  from  filing  his  bill.  I  do 
not  think,  therefore,  that  the  complainant  is  entitled  to  the  indul- 
gence  he  asks. 

The  iojuDCtion  must  be  dissolved. 
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p.,  being  administratrix  upon  the  estate  of  S.  P.,  exchanged  some  notes  of  her  intestate, 
for  two  negroes,  which  were  iDrentoried  as  the  property  of  the  estate  of  S.  P. ;  P.  in- 
tennarried  with  S.,  against  whom  judgment  was  afterwards  obtained,  and  exBcntioiL 
thereon  levied  on  one  of  these  negroes ;  hdd,  that  the  negro  wa»  the  property  oC  the 
estate  of  S.  P.,  and  not  liable  to  the  judgment. 

If  an  administrator  bay  property  with  the  means  of  his  intestate,  tbe  property  so  booght 
will  be  considered  and  treated  in  equity  as  part  of  the  estate  of  the  deoedenL 

Where  an  administrator  buys  property  with  the  effects  of  his  intestate,  and  inventoricB 
that  property  so  purchased,  in  (he  inyentory  of  his  intestate's  effects,  in  the  probate 
court,  and  the  inventory  is  recorded  in  that  court,  the  records  of  the  inventory  wiU  be 
notice  of  the  fiduciary  character  of  the  property  so  purchased  and  inventotied. 

An  administrator  may  have  a  right  given  to  him  by  statute,  of  a  trial  at  law  of  the  right 
of  property  of  his  intestate's  effects,  when  levied  on  by  execution,  without  hnpairing 
the  right  of  the  adnunistiator  to  relief  in  equity. 

The  coroplaiDants,  Edward  Shaw,  and  his  wife  Mahala  Shaw, 
late  Mahala  Powell,  state  in  their  bill  that,  at  the  May  t^roa,  1834, 
of  tbe  Holmes  Probate  Court,  letters  of  administration  on  the  estate 
of  Samuel  R.  Powell,  were  granted  to  his  widow,  one  of  tbe  com* 
plainants;  that,  before  tbe  administratrix  made  any  inventoiy  of  the 
estate,  she  exchanged  tbe  i^ote  of  A.  G.  M'Nutt,  tbe  property  of 
her  intestate,  for  two  negro  slaves;  she  afterwards  made  an  inven- 
tory, and  put  said  negroes  in  it,  and  returned  it  to  the  Probate 
Court,  where  it  was  recorded;  afterwards  she  married  the  complain- 
ant, Shaw ;  that  they  bold  said  negroes  in  their  fiduciary  capacity; 
that  Samuel  R.  PowelPs  debts  were  not  all  paid,  nor  had  the  said 
estate  been  finally  settled;  that  Martha  Ann  and  Samuel  R.  Powell 
were  infants,  beirs,  without  statutory  guardians,  of  said  Samuel  R. 
Powell,  deceased;  and  that  no  distribution  of  tbe  estate  bad  been 
made;  that  Simeon  Thompson  obtained  a  judgment  in  the  Circuit 
Court  of  Holmes  county,  against  Edward  Shaw,  individually,  on  a 
forthcoming  bond,  and  against  one  Wm.  Anderson,  as  his  surety, 
for  upwards  of  $500;  that  execution  thereon  had  been  levied  on  one 
of  tbe  negroes,  bought  as  stated  in  tbe  bill,  and  that  the  sheriff  would 
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sell,  unless  presented  ;  that,  as  admiDistrator  and  administratrix,  thej 
could  not  try  the  right  of  property  at  law  under  the  statute,  and  they 
pray  for  injunction  and  for  general  relief. 

To  this  biU  the  defendants  demurred,  and  the  case  was  submitted 
upon  that  demurrer. 

FUch^  and  Brotony  for  the  demurrer. 

P.  W.  Tompkinsy  for  complainant. 

Chancellor.  The  complainant,  Mrs.  Shaw,  in  this  case,  be- 
fore her  intermarriage  with  her  co-complainant,  became  the  admin- 
istratrix of  Samuel  R.  Powell,  her  deceased  husband.  Before  she 
made  any  return  of  an  inventory  of  her  intestate's  effects,  she  ex- 
changed a  note  belonging  to  his  estate,  for  two  negroes,  which  she 
immediately  inventoried  as  the  property  of  her  intestate;  and  this 
inventory  was  received  and  admitted  to  record  in  the  Probate  Court 
of  Holmes  county.  After  her  intermarriage  with  Shaw,  one  of  bis 
judgment-creditors  levied  an  execution  against  him  on  one  of  these 
negroes;  and  Shaw  and  his  wife,  as  representatives  of  their  intestate, 
filed  their  bill,  praying  for  an  injunction.  The  demurrer  of  the  de- 
fendants to  the  bill,  presents  for  my  decision  the  questions  involved 
in  the  case. 

The  defendants  insist,  1.  That  tlie  legal  title  to  the  negroes  is  in 
the  complainants;  that  they  could  have  sold  the  negroes,  and  made 
a  good  title  to  their  vendee;  and  that,  as  a  consequence,  they  are 
liable  to  the  judgment  obtained  against  Shaw,  in  bis  individual  right. 
They  contend  that  the  administrators  cannot,  in  their  fiduciary  capa- 
city, make  a  purchase  of  property  to  which  the  character  of  assets 
would  attach,  except  such  purchase  should  be  authorized  by  the 
Probate  Courtj  under  the  act  of  1830.     Law»of  Miss.  316. 

2.  That  the  remedy  of  the  complainants,  if  any,  is  legal;  that  the 
adounistratbrs,  in  their  fiduciary  capacity,  might  have  the  statutory 
remedy,  of  the  trial  of  the  right  of  property;  and,  3.  l%at  the  ad- 
ministrators will  not  be  heard  in  an  attempt  to  protect  themselves 
against  their  own  Hlegal  act 

Tbe  first  and  third  objection,  taken  to  the  bQl,  are  but  the  same 
objection,  in  a  different  shape ;  they  involve  tbe  questions  of  the 
power  of  an  administrator  to  dispose  of  the  effects  of  his  intestate; 
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and  of  bow  far  a  court  of  equity  will  follow  propertj  of  an  intes- 
tate, in  the  hands  of  other  persons,  and  clothe  it  with  the  character 
of  assets.  Although  a  court  of  chancery  would  not  encourage  the 
purchase  of  property,  by  an  administrator,  with  the  money  or  other 
effects  of  the  deceased,  and  though  the  validity  of  auch  sale  migfac 
be  questioned,  yet,  when  such  a  purchase  has  been  made,  and  it  is 
attempted  to  turn  the  property  thus  bought  to  a  different  purpose 
from  that  intended,  to  divert  it  from  its  legitimate  channel,  it  is  surely 
the  duty  of  this  Court  to  interfere.  Even  in  England,  where  it  has 
been  held,  that  an  administrator  might  make  a  valid  aale  of  eiects 
of  his  intestate,  they  have  also  held,  that  if  the  fact  could  be  estab* 
liahed,  that  the  purchaser  had  notice  that  the  property  he  was  buy- 
11^  of  the  administrator  was  assets  of  his  intestate;  that,  dien,  the 
property  might  be  pursued  and  taken  in  his  hands  by  distribotaes  or 
creditors  of  the  intestate.  Was  there  not  notice  in  thb  case,  con- 
structive, at  least,  that  the  negroes  thus  purchased  by  Mrs.  Shaw, 
with  her  intestate's  property,  had  themselves,  by  that  purchase,  be- 
come assets  of  her  former  husband's  estate,  and  of  the  trust-cfaaiac- 
ter  thus  affixed  to  them.^  I  think  there  was.  It  is  distinctly  alleged  in 
the  bill,  that  these  negroes  were  purchased  before  any  inventory  of 
Powell's  estate  was  made  out,  and  that  immediately  upon  their  pur- 
chase, they  were  inventoried  as  effects  of  Powell,  and  that  tins 
inventory  was  admitted,  according  to  law,  to  record  in  the  Probate 
Court.  This  is  sufficient  to  fix  upon  them  the  character  of  assets, 
and  to  convey  notice  to  all  persons  of  that  fact. 

In  4  Desaus.  153,  it  was  held,  that  the  court  would  follow  a  note 
of  hand,  as  the  property  of  an  estate,  if  really  taken  in  payment  c( 
assets  of  the  estate  sold  by  the  administrator;  and  that,  too,  thoi^ 
the  note  be  payable  to  the  administrator  in  bis  private  name ;  and  wiD 
enforce  the  righu  of  the  estate,  by  injunction  agamat  the  private 
creditors  of  the  administrator,  seeking  relief  at  law.  Widi  eqa«l 
propriety  would  slaves,  similarly  situated,  be  subjected  to  the  same 
rule. 

But  it  is  said,  that  the  adramistrators  are  not  the  proper  parties, 
at  whose  instance  the  Court  would  interpose,  if  at  all.  This  objec- 
tion is  not,  however,  a  valid  one.  This  is  not  a  case  of  administfm- 
tors,  who  have  sold  property  of  their  intestate  as  their  own,  seeking 
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to  set  aside  such  sale.  It  is  not  necessary  that  I  should  determine 
whether  the  Court  would  interfere  at  their  instance  or  not,  in  such  a 
case. 

Here,  the  administrators  have  never  set  up  a  right  to  the  property- 
levied  mi,  nor  are  they  asserting  a  claim  to  it  as  their  own  ;  they 
have  uniformly  continued  to  treat  them  as  assets  of  their  intestate, 
in  their  hands  to  be  administered.  They  bought  them  for  the  estate 
ot  Powell,  inventoried  them  as  such,  and  hold  them  as  such.  They 
are,  then,  seeking  to  protect  from  illegal  seizure  and  sale  their  in- 
testate's property,  held  by  them  in  trust;  this  they  have  a  right  to  do. 

With  reference  to  the  second  objection  to  this  bill,  taken  by  de- 
(!endants,  that  the  remedy  of  the  complainants  is  at  law,  it  is  suiS- 
eient  merely  to  say,  that,  if  they  have  the  remedy,  spoken  of,  at 
hw,  it  does  not  take  away  from  them  the  right  to  be  heard  also, 
and  obtain  relief,  in  this  Court.  The  remedy,  if  it  exist  at  all,  is  one 
given  by  statute,  and  was  not  designed  to  take  away  any  rights  that 
previously  existed. 

Let  the  demurrer  be  overruled. 
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RODNET. 

By  the  oonstitntion  of  Mississippi,  **  a  separate  superior  coart  of  chancery*'  is  created, 
**  with  fall  junsdiction  in  all  mattera  of  equity ;»  it  is  provided,  tint  *<  the  dmccllor 
shall  be  elected  by  the  qualified  electors  of  the  whole  State,  for  the  tenn  oi  six  years, 
aod  shall  be,  at  least,  thirty  years  old  at  the  time  of  his  election ;"  the  legiskture 
afterwafds  pasted  a  law,  providing  for  the  appointment  of  a  special  chanedkv,  by 
aelection  of  the  parties  litigant,  or  by  lot,  if  they  ooold  not  agree,  to  set  in  the  trial  oi 
any  case,  where  the  chaacellor,  from  interest  or  other  cause,  was  disqualified  from 
trying  the  case ;  fields  that  the  act  of  the  legislature  was  not  nnconstitutional. 

The  atatote  authorizing  circuit  judges  to  grant  i^jnnctians,  **  within  tfaeir  raspediTe 
circuits,"  limits  their  power  to  cases  which  have  originated  within  the  districts  over 
which  their  jurisdiction  extends  ;  and  an  injunction  in  a  case  originating  and  to  operate 
beyond  their  districts,  granted  by  a  circuit  judge,  is  void. 

A  banking  corporation  baa  power  to  make  an  assignment  of  iu  efifects,  fir  the  benefit  of 
its  creditora,  to  trustees,  and  such  an  assignment  will  be  upheld  in  equity. 

The  legislature  of  Mississippi,  in  the  year  1840,  passed  an  act,  declaring,  that  **  no  bank 
in  this  State  shall  transfer,  by  indoreement  or  otherwise,  any  note,  bill  reeetraUe,  or 
other  evidence  of  debt ;"  held,  that  this  act  did  not  take  away  from  a  bank  in  (ailing 
drcumstanoes  the  right  to  make  a  general  assignment  of  its  efiTecU,  for  the  benefit  of 
its  crediton. 

Qiuers.  Is  not  a  law,  ''prohibiting  corporations  from  the  perfoimaace  of  acts  not  ihd- 
hibited  by  their  charter,  and  not  extending  the  prohibition  to  indiTiduala,  in  cooilkl 
with  that  clause  of  the  constitution  declaring  '*  all  freemen,  when  they  form  a  sodal 
conqMet,  equal  in  rights  V 

The  bill,  in  this  case,  averred,  that  the  complainants  were  two  of 
the  stockholders  of  the  Commercial  Bank  of  Rodney  :  that  at  a 
meeting  of  the  stockholders,  at  which  they  were  not  present,  and  of 
which  they  had  no  notice,  it  was  agreed  to  assign  the  bank  to  trus- 
tees for  the  benefit  of  the  creditors  :  that  the  directory  of  the  bank 
accordingly  made  such  an  assignment,  on  the  28th  of  March,  1843, 
to  the  defendants,  Freeland  and  Murdock,  two  of  the  directory. 
By  this  assignment,  the  directory  transferred  to  the  trustees  ^^  aU 
the  stocks,  bills  receivable,  books,  judgments,  accounts,  noortg^ges, 
deeds  of  trust,  claims,  demands,  and  rights  of  action,  as  set  forth 
in  the  schedule  annexed  "  to  the  assignment,  and,  by  the  same  as- 
signment, conveyed  all  the  other  property  of  the  bank,  real  and  per- 
sonal, describing  the  same  ;  and  also,  as  well  that  enumerated  spe- 
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cificaliy,  as  that  not  described  in  full :  that  the  trustees  bad  accepted 
the  trust,  and  entered  upon  the  discbarge  of  their  duties. 

The  bill  charges,  that  the  assignment  was  contrary  to  the  act  of 
the  legislature  prohibiting  assignments  on  the  part  of  banks  ;  was 
contrary  to  law,  and  was  designed  to  defraud  the  stockholders 
and  creditors  of  the  bank  :  that  an  application  for  a  quo  warrantOj 
for  a  supposed  forfeiture  of  the  charter  of  the  bank,  bad  been  made 
to  the  Circuit  Court  of  Jefferson  county  ;  that  it  was  in  appre- 
hension of  tlie  result  of  that  proceeding,  that  the  assignment  had 
been  made  :  that,  by  the  assignment,  the  bank  had  ceased  to  be  a 
body  corporate  and  politic. 

The  bill  was  lengthy,  and  recited  the  terms  and  peculiarities  of 
the  assignment,  which  was,  of  all  the  effects  of  the  bank,  to  pay  its 
creditors  generally  ;  first,  however,  paying  the  salaries  of  the  trus- 
tees, and  of  their  clerk. 

The  bill  prayed  for  an  injunction  against  the  defendants'  acting 
further  as  assignees,  and  for  a  total  rescission  of  the  deed  of  assign- 
ment, and  other  relief. 

An  injunction  was  granted  by  the  Hon.  A.  6.  Brown,  one  of  the 
circuit  judges,  whose  district  did  not  embrace  the  county  of  Jeffer- 
son, in  which  the  bfink  was  located. 

To  this  bill,  there  was  a  general  demurrer. 

[Thomas  Freeland,  Esq.,  one  of  the  trustees,  and  the  former 
president  of  the  bank,  was  a  near  connection  of  the  present  chancel- 
lor, and  the  chancellor  considered  himself,  therefore,  disqualified  to 
sit  in  the  case :  be  accordingly  directed  that  a  special  chancellor 
should  be  appointed,  in  the  mode  prescribed  by  the  act  of  1840. 
W.  R.  Miles,  Esq.,  of  the  county  of  Yazoo,  was  selected,  in  the 
appointed  manner,  and  presided  in  the  trial  of  the  case. 

The  constitutionality  of  the  law  under  which  he  was  appointed, 
was  one  of  the  questions  presented  for  bis  decision.  For  the  more 
perfect  elucidation  of  the  opinion,  the  section  of  the  constitution, 
and  the  different  acts  of  the  legislature,  referred  to  by  Mr.  Miles,  in 
his  opinion,  have  been  subjoined.] 

George  S.  Yerger^  for  the  defendants. 

This  bill  is  one,  uuly,  of  an  extraordinary  character.     The 
TOL.  I.  78 
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complainants  are  two  stockholders  in  the  Rodney  bank ;  and,  as 
such,  they  allege,  that  the  directory  called  a  meeting  of  the  stock- 
holders ;  that  some  six  or  eight  attended  ;  and  that,  in  pursuance  of 
a  resolution  made  by  these  stockholders,  the  directors  made  a  con- 
veyance or  assignment  of  all  its  property  and  efiects,  to  pay  its 
debts,  to  Thomas  Freeland  and  Jno.  Murdock,  which,  it  alleges, 
was  void.  There  are  very  extraordinary  features  in  the  bill,  which 
will  be  stated,  in  the  different  points  hereinafter  set  forth.  Suffice 
it  to  say,  that  tliese  two  stockholders  have  enjoined  the  assignees, 
and  all  others,  from  paying  and  receiving  money,  collecting  judg- 
ments, &c.,  to  the  amount,  as  alleged  in  the  bill,  of  $600,U00  or 
(1(700,000  dollars  ;  and  the  immense  damage  their  injunction  may 
occasion,  is  secured  by  a  bond  of  $2000. 

Ist.  I  am  desirous  of  having  this  case  decided  on  the  merits. 
The  first  point  raised  in  the  bill,  is,  that  a  majority  of  the  stockhold- 
ers did  not  direct  the  assignment  to  be  made.  To  this,  it  is  an- 
swered, the  directory,  without  any  directions  of  the  stockholders, 
bad  ample  p6wer  to  make  an  assignment  of  all  the  property  of  the 
bank,  to  secure  its  debts.  This  point  has  so  frequently  been  adju- 
dicated, that  a  bare  reference  to  the  cases  is  sufficient. 

All  the  cases  were  minutely  examined,  and  the  point  decided,  in 
the  case  of  the  Real  Estate  Bank  of  Arkansas,  reported  in  pamph- 
let* Also,  the  recent  decision  of  the  Supreme  Court  of  Pennsyl- 
vania^  in  the  case  of  the  assignment  of  the  United  States  Bank  of 
Pcnnsylvanilt ;  and  in  the  following  cases  :  7  Gill  and  Johns.  468  ; 
6  ib.  205)  363  ;  Angell  and  Ames»  on  Corp.  59,  64,  509  ;  6  Conn. 
Rep.  233  ;  Pope  v.  JBrandon,  2  Stew.  Rep.  400  ;  5  Peters,  647. 

2d.  It  is  next  insisted)  that  the  assignment  is  prohibited  by  the 
7tb  section  of  the  bank  act  of  1840. 

That  section)  although  general  in  its  termS)  was  intended  merely 
to  prohibit  transfers  of  individual  notes,  so  as  to  prevent  them  from 
being  paid  in  the  paper  of  the  bank.  It  never  was  designed  to  pre* 
vent  an  assignment  of  all  its  property,  for  the  payment  of  its  debU) 
where  that  assignment  stipulated,  on  its  face  (as  this  does))  that  tlM 
debtors  of  the  institution  might  pay  their  debts  in  the  paper  of  the 
bank. 

But,  if  it  were  otberwiae,  the  act  is  unconatitntionaL     The  char* 
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ter,  ttd<  — — -  sectioD,  gives  ample  and  express  power  to  the  bank 
to  dispose  of  its  property  and  effects,  in  any  way  :  and  if  no  sucb 
express  power  was  given,  it  was  necessarily  implied* 

It  is  by  virtue  of  this  power,  that  the  bank  has  authority  to  make 
a  general  assignment.  This  power  being  granted  by  the  legia* 
lature,  they  have  no  power,  afterwards,  to  prevent  its  exercise. 
Vide  3  Story's  Com.  Con-  242, 243,  258,  259  ;  People  v.  Mar- 
shaU,  9  Wend.  351. 

•.  3d.  It  is  again  objected,  that  the  bank  owed  State  and  county 
tfxes,  which  were  assessed  before  the  assigoment ;  and,  that  the  as* 
signment  is  a  fraud  on  the  State. 

If  this  is  so,  the  State  can  protect  itself.  If  it  is  a  fraud  on  the 
State,  it  is  void  only  as  to  the  State ;  and,  as  these  complainanta 
are  not  the  State,  it  is  presumed  it  does  them  no  damage. 

But  this  is  not  so  ;  if  anything  is  due  for  taxes,  the  assessment 
constituted  a  lien,  or  preference,  in  payment;  and  the  State  can  en* 
force  this,  notwithstanding  the  assignment.  Act  of  1841,  page  ^9^ 
sec.  19.  It  is  not  pretended,  that  the  taxes  shall  not  be  paid  ;  no 
provision  was  made  for  the  payment  of  the  taxes,  nor  was  any 
necessary,  because  the  law  bad  made  it. 

4th.  It  is  next  objected,  that  the  assignees,  or  trustees,  gave  no 
security,  nor  was  any  required  by  the  deed.  The  law  does  not  re- 
quire  trustees  to  give  security,  except  executors,  administrators,  and 
guardians.  If  the  Urustees  are  improper  persons,  or  do  acts  incon- 
sistent with  thei  rduty,  the  Court  will  remove  them  :  but  it  does  not 
invalidate  the  trust.  In  none  of  the  .cases  cited,  in  the  first  point, 
was  security  required,  except  in  the  Arkansas  case  ;  and  in  that 
case,  the  deed  of  assignment  made  it  necessary,  otherwise  it  would 
not  have  been  required.  A  natural  or  artificial  person  may  assign 
its  property  to  trustees,  both  with  or  without  imposing  the  condition, 
that  security  shall  be  given.  If  .the  trust  is  abuaed,  the  trustee  will 
be  removed- 

5th.  It  is  again  objected,  that  the  directors  made  two  of  thear 
own  body  the  assignees.  It  is  not  perceived  why,  if  they  have  the 
power  of  making  an  assignment,  they  should  not  appoint  one  of 
their  own  body.  Any  person  may  act  as  trustee.  The  dir^tory 
does  not  convey  to  the  directory;  they  cpav^y  t»  A.  B«  and  C.  D., 
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as  individuals.     This  precise  point  arose  in  the  case  of  Pope  ▼. 
Brandon^  2  Stew.  Rep.  400. 

6tb.  It  is  again  charged,  that  an  rnrormatton,  in  the  natnre  of  a 
quo  warranto,  was  issued  against  said  bank,  to  show  by  what  war- 
rant she  exercised  the  right  of  banking ;  here  it  charges,  that  ibe 
assignooent  to  trustees  was  made  to  forestall  public  justice,  and  to 
avoid  the  consequences  of  a  judgment  of  seisure. 

To  tills  novel  charge,  it  is  scarce  deemed  necessaiy  to  saj  any- 
thing. It  has  been  heretofore  considered,  that  an  assignment  made  to 
prevent  honest  debts  from  being  paid  was  fraudulent.  But  this  is 
the  first  time  that  it  has  been  contended,  that  an  assignment  made  to 
pay  debts  was  fraudulent,  because  a  proceeding  was  instituted 
against  a  bank,  which,  if  successful,  would  prevent  it  from  paying 
its  debts. 

'i'he  law  on  this  subject  is,  however,  well  settled  ;  all  transfers 
and  conveyances  made  by  a  corporation,  before  judgment  of  sebure, 
are  valid. 

But  if  there  is  anything  in  this  objection,  it  will  be  high  time 
to  make  it  when  the.  judgment  on  the  quo  warranto  is  given. 

It  may  be,  it  never  will  be  given.  And  it  would  be  a  peculiar 
novelty  to  set  aside  a  conveyance,  by  a  corporation,  upon  the 
ground  it  was  intended  to  avoid  a  judgment  of  seisure,  before  such 
judgment  of  seisure  was  rendered. 

Again,  what  right  has  a  stockholder  to  complain  ?  He  is  not  in- 
jured by  it.  He  is  benefited.  If  this  puerile  objection  were  availa- 
ble at  all,  it  could  only  be  taken  advantage  of,  by  those  genihmen 
dtbtorny  who  rely  on  the  quo  warranto  as  a  ^'  new  way  to  pay  old 
debts.'' 

But,  if  there  were  a  judgment  in  the  ^tio  warranto,  and  the  as- 
signment was  made  with  a  view  to  prevent  extinguishment  of  the 
debts,  and  to  provide  against  it ;  so  far  from  its  being  fraudulent,  the 
purpose  is  a  just  one,  and  will  be  sustained  in  law.  That  was  the 
object  of  the  assignment,  in  the  case  of  Pope  v.  Brandon,  2  Stew. 
Rep.  401.  The  charter  was  about  to  expire,  and  the  debts  there- 
by would  have  been  extinguished,  &c.  To  prevent  this  effect  the 
assignment  was  made. 

6.  T.  JUartin,  for  the  com  plainants. 
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IF.  R.  MiltSy  special  Chancellor,  delivered  the  following 
opinion. 

This  cause  was  submitted  on  motion  to  dissolve  the  injunction, 
for  want  of  equity  on  the  face  of  the  bill.  The  argument  at  the 
bar  rested  upon  the  following  points. 

1st.  The  unconstitutionality  of  the  act  of  1840,  providing  for 
the  appointment  of  a  special  chancellor^  when,  by  reason  of  in- 
terest, or  other  cause,  the  chancellor  is  incompetent  to  sit. 

2d.  The  right  or  power  of  a  circuit  court  Judge  to  grant  an  in- 
junction, without  the  limits  of  his  own  district ;  and, 

3d.  The  power  of  a  banking  corporation  to  make  a  general 
assignment  of  its  assets  to  trustees,  for  the  benefit  of  creditors  since 
the  act  of  1840. 

1st.  I  will  premise,  in  reference  to  the  first  question,  that,  al- 
though the  inclination  of  my  own  mind  should  tend  most  strongly  to 
the  conclusion,  that  the  act  of  1640*  is  unconstitutional,  I  would 


*The  following  is  the  act  of  1840,  referred  to  by  Mr.  Miles : 
**An  act  to  provide  for  the  determination  of  certain  causes  in  the  Superior  Omrt 

of  Chancery, 

**  StcTtoN  I.  Be  it  enacted  by  the  legislature  of  the  State  of  Mississippi, 
that  in  all  cases  depending  in  the  Saperior  Court  of  Chancery  of  this  State, 
where  the  chancellor  is  incompetent  to  sit  by  reason  of  interest,  or  for  other 
causes,  the  cause  or  causes  shall  be  heard  and  determined,  as  well  upon  final 
hearing  as  upon  applications  for  interlocutory  orders,  in  the  following  manner, 
to  wit : 

"  The  parties,  by  their  counsel,  shall  select  some  member  of  the  bar  in 
attendance  on  the  Court,  and,  in  the  event  they  do  not  make  such  selection, 
then  it  shall  be  the  duty  of  the  Court  to  designate  at  least  four  of  the  members 
of  the  bar  in  attendance  as  aforesaid,  not  of  counsel  interested  or  related  to 
the  parties,  and  from  that  number  one  shall  be  chosen  by  lot ;  when  such 
aeleetion  in  either  of  the  two  modes  aforesaid  shall  be  made,  it  shall  be  the 
duty  of  the  ohancellor  to  retire  for  the  time  from  the  bench,  and  the  said 
member  of  the  bar  so  selected  shall  take  his  place,  and  hear  and  detezmiDethe 
cause  or  causes  fur  which  he  shall  have  been  so  selected. 

'*  Sec.  3.  Be  it  further  enacted,  that  in  all  eases  and  in  eyery  cause  tried, 
heard,  and  determined,  according  to  the  provisions  of  the  foregoing  section,  it 
shall  be  the  duty  of  the  chancellor  to  enter  the  proceedings  in  the  Court,  by 
Tirtae  of  this  act,  as  if  the  same  were  had  before  him  ;  and  it  shall  be  his  duty 
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hesitate  long  before  &o  pronouDciog  it.  The  cbaoeeUor,  whose 
place  I  now  temporarily  occupy,  has  repeatedly  held  it  to  be  coa- 
stitutiooal ;  and,  unless  the  question  was  made  to  appear  so  clear, 
as  to  leave  not  the  shadow  of  a  doubt  resting  upon  it,  J  should 
hardly  be  expected  to  adopt  a  different  rule  of  decision. 

As  presented,  it  is  a  question  of  no  little  difficulty  ;  and  the 
most  enlightened  members  of  the  profession  may  well  entertaiQ 
different  opinions  upon  it.  By*  the  16th  sec.  of  the  4th  art  of  the 
new  constitution,  it  is  provided,  that  ^*  a  separate  superior  court  of 
chancery  shall  be  established,  with  full  jurisdiction  in  all  citatters  of 
equity, '^  &c.,  &c.,  and  that  ^^tlie  chancellor  shall  be  elected  by 
tlie  qualified  electors  of  the  whole  State,  for  the  term  of  six  years, 
and  shall  be  at  least  thirty  years  old  at  the  time  of  his  election." 
This  language  would  seem  to  indicate,  pretty  clearly,  that  no  one 
can  legally  occupy  the  chancellor's  chair,  unless  he  shall  have  at- 
tained the  age  of  thirty  years,  and  have  been  elected  by  the  qual* 


to  sign  all,  and  every,  and  any  decree  or  decrees  to  be  tendered  in  tlie  eaaae 
or  causes,  as  the  same  would  have  been  signed,  had  the  decree  been  rendered 
by  him  when  presiding  in  Court ;  and  in  every  other  respect,  the  records, 
minutes,  and  proceedings,  shall  be  and  appear  as  if  the  seleciion  provided  for 
by  this  act  had  not  been  made. 

*'  Sec.  3.  Be  it  further  enacted,  that  in  all  causes  tried,  heard,  and  detei^ 
mined,  according  to  the  provisions  of  this  act,  appeals  and  writs  of  error  shall 
be  granted  and  allowed  by  the  chancellor,  or  otherwise,  as  by  law  now  pro- 
vided in  other  causes. 

'*  Ssc.  4.  And  be  it  further  enacted,  that  this  act  shall  commenoe  and  be  is 
force  from  and  after  the  passage  thereof. 

<<  Approved  February  20,  1840." 

*  The  following  is  the  16th  section  of  the  4th  article  of  the  present  oonstitn* 
tion  of  Mississippi : 

**  A  separate  superior  coart  of  chaaoery  shall  be  estaUished,  with  fqll  jiiii»<' 
dietbn  in  all  matters  of  equity  iproMed^  howeoer^  the  legisLatare  may  give  to 
the  circuit  courts  of  each  county,  equity  junsdtctioa  m  all  cases,  where  tha 
value  of  the  thing  or  amount  in  controversy  does  not  exceed  five  handred  dol« 
lars ;  also,  in  all  cases  of  divorce,  and  for  the  foreclosure  of  mortgages.  The 
chancellor  shall  be  elected  by  the  qualified  electors  of  the  whole  State,  fiur 
the  term  of  six  yean,  and  shall  be  at  leaat  thirty  years  old  at  the  tisM.  of  lua 
electiaa." 
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ified  electors  of  the  whole  State.  Yet  we  find,  that  in  1833,  an 
act  was  passed,  which,  if  constitutional,  precludes  the  idea  of  in- 
dulging in  such  a  construction.*  How.  &  Hutch.  Dig.  95,  sec.  26. 
It  is  provided  by  this  act,  that  ^^  when  any  vacancy  shall  occur  in 
any  State  office,  the  unexpired  term  of  which  does  not  exceed 
twelve  months,"  &c.,  the  governor  may  fill  the  same  by  execu- 
tive appointment.  Should  the  chancellor  die,  or  resign,  leaving  an 
Unexpired  term  of  one  year,  or  less,  the  governor  is  authorized  t6 
fill  it  by  appointment.     This  act  was  passed  nearly  contempora- 


*  Tha  act  of  1833,  is  as  follows  : 
**  An  act  to  provide  for ,  and  prescribe  (he  manner  of,  filling  vacancies  in  public 

offices, 

"  Srction  1.  Be  it  enacted  by  the  legislature  of  the  State  of  Mississippi, 
That  all  vacaocies  which  exist  at  the  time  of  the  passage  of  this  act,  or  which 
may  occur  before  the  general  election  in  May  next,  in  any  State  or  county 
office  in  this  State,  where  ihe  officers  filling  the  same  are  required  by  law  to 
be  commissioned  by  the  governor,  shall  be  filled  by  executive  appointment ; 
which  appointment,  so  made,  shall  continue  in  force  until  the  general  election 
in  May  next,  and  until  the  successor  or  person  elected  to  any  such  office,  is 
duly  qualified,  and  the  incumbent  be  notified  thereof,  by  a  certificate  of  the 
(lerson  before  whom  the  oath  is  administered,  that  the  person  elected  has  re* 
eaivod  a  commission  from  the  governor,  and  has  taken  and  subscribed  before 
him  the  oath  of  office,  prescribed  by  the  constitution. 

"  Sec.  9.  Be  it  further  enacted,  That  when  any  vacancy  shall  occur  in 
any  Sute  office  in  this  State,  by  death,  resignation,  removal,  oi  otherwise, 
after  the  general  election  in  May,  1833,  when  the  unexpired  term  of  the  office 
•o  vacated  shall  not  exceed  one  year,  the  same  shall  be  filled  by  executive 
appointment;  and  whenever  any  vacancy  shall  occur  in  any  such  office, 
when  the  unexpired  term  thereof  shall  have  more  than  one  year  to  run,  it 
shall  be  the  duty  of  the  governor,  when  notified  of  such  vacancy  or  vacancies, 
to  issue  a  writ  or  wriu  of  election,  requiring  an  election  to  be  held  to  fill  the 
aoexpired  term  of  said  office,  in  the  particular  district,  or  in  the  State,  as  the 
case  may  be  ;  which  election  shaU  be  held,  in  the  case  of  filling  any  vacancy 
in  the  office  of  a  district  officer,  on  thirty  days*  notice ;  and  in  the  case  of  a 
State  or  general  officer,  on  sixty  days'  notice :  provided,  however,  that  the 
governor  of  the  State  may  make  a  temporary  appointment  to  any  office,  a  va^ 
«9aaey  in  which  oooars,  to  have  efileet  and  be  in  force  until  the  elections  so  or^ 
dorad  by  himsbaU  have  been  held,  and  the  successor,  or  person  elected  to  the 
a,  bedaly  qualified,  k  the  manner  pnsoribed  by  this  act" 
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neously  with  the  adopiion  of  the  new  constitutioo.  Id  the  legisk* 
ture  that  passed  it,  was  a  large  number  of  the  delegates  who  framed 
the  constitution.  From  that  day  to  the  present,  no  one  lias  bad 
the  temerity  to  call  in  question  its  constitutional  validiij.  The  mem- 
bers of  the  bar,  the  executive  of  the  Sute,  the  courts  of  justice, 
from  lowest  to  highest,  have  all,  with  an  unbroken  unanimity,  decided 
in  favor  of  its  constitutionality.  There  is  scarcely  a  judicial  post 
in  the  State,  the  incumbent  of  which  has  not,  at  some  point  of 
time  since  1833,  rested  his  claim  to  administer  the  law  upon  office, 
the  tenure  of  which  was  thus  obtained. 

If,  then,  the  act  of  1833  be  constitutional,  why  is  not  the  act  of 
1840  ?  The  chancellor,  who  has  uken  his  seat  by  virtue  of  an 
executive  appointment  under  the  act  of  1833,  is  not  elected  by  tbe 
qualified  electors  of  the  whole  State !  any  more  than  is  tbe  special 
chancellor,  who  takes  his  seat  under  tbe  provisions  of  tbe  act  of 
1840.  The  same  rule  of  construction,  applied  to  both  acts,  will 
alike  render  them  valid  or  invalid. 

But,  again.  In  turning  to  the  4th  section  of  the  schedule  ap* 
pended  to  tbe  new  constitution,  we  find  the  following  language : 
**  All  laws  now  in  force  in  this  State,  not  repugnant  to  this  consti- 
tution, shall  continue  to  operate,  until  they  shall  expire  by  their 
own  limitation,  or  be  altered  or  repealed  by  the  legislature."  It 
bence  becomes  necessary,  to  inquire  bow  tbe  law  stood  in  relation 
to  this  matter  before  the  adoption  of  the  new  constitution.  Tbe 
chancellor  at  that  time,  it  is  true,  was  not  elected  by  tbe  qualified 
electors  of  the  whole  State,  but  his  election  to  ofiice  was  as  pe- 
remptory in  its  terms,  and  as  unqualified  in  its  results.  Rev.  Code, 
550,  sec.  6  ;  548,  sec.  17  ;  84,  sec.  2.*     As  the  chancery  court 


*  Sections  of  the  Ivw  of  1821,  organising  the  old  Chancer j  Coart,  relexied 
to  by  Mr.  Miles  : 

»» CHAPTER  XII. 

**^EC.  2.  The  said  Court  shall  have  exctusiYe  jarisdiction  over  all  matteis, 
pleas,  and  plaints,  whatsoever,  belonging  to,  or  cognizable  in,  a  court  of  equity: 
and  the  chancellor  shall  have  power,  either  in  yacation,  or  tenn  time,  to  gnat 
writs  of  injunction,  to  stay  waste^  to  enjoin  execution  of  a  judgment,  or  to 
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was  then  established,  its  jurisdiction  was  as  ample,  its  powe'rs  as 
full,  and  its  incidents  the  same,  as  belong  to  it  under  its  present 
organization.  It  will  be  seen,  by  consulting  the  law  of  that  daj, 
that  whenever  the  chancellor  was  incompetent  to  sit  in  any  cause, 
it  was  removed  into  the  Supreme  Court  for  trial  and  determination. 
Rev.  Code,  86,  sec.  7.  The  judges  of  that  Court,  under  the  old 
constitution,*  had  no  original  chancery  jurisdiction.  They  were 
appointed  to  fill  another  and  distinct  office  ;  and,  unless  it  can  be 
made  to  appear,  that  an  election  and  qualification  to  discharge  the 
duties  of  one  office,  ip$o  faetOy  renders  the  person  elected  corn- 


stay  proceedings  at  law ;  to  gnxii  writs  of  m  exeat^  and  all  other  remedial 
writs,  retamable  into  said  Court,  and  properly  belonging  to  a  coart  of  chancery, 
and  to  hear  and  determine  the  same,  according  to  the  rules  of  proceeding 
hereinafler  prescribed.  Rev.  Code,  88,  sec.  3. 

"  Sec.  7.  When  the  chancellor  shall  be  interested  in  any  cause  depending 
in  the  Superior  Court  of  Chancery,  or  related  to  either  of  the  parties,  or  in 
any  manner  situated,  so  as  to  render  it  improper,  in  his  judgment,  to  preside 
at  the  trial,  it  shall  be  the  duty  of  the  chancellor  to  enter  upon  the  record  the 
cause  of  such  unfitness,  and  that  he  is  unwilling  to  preside  at  the  trial ;  and 
thereupon  such  cause  shall  be  removed  into  the  Supreme  Court,  and  such  pro- 
ceedings may  be  had  therein  as  in  other  suits  in  chancery :  and  the  said  Su- 
preme Court  shall  proceed  to  a  decision  thereon,  and  certify  the  same  to  the 
Superior  Court  of  Chancery  of  the  proper  district,  to  be  there  entered  as  the 
final  decree  of  the  Court  in  the  cause,  and  execution  may  issue  thereon,  as  in 
other  cases.  Rev.  Code,  86,  sec.  7." 

*The  following  are  the  sections  of  the  old  constitution  referred  to  : 

"ARTICLE  4. 
**  Sac.  17.  The  appointment  of  alt  officers  not  otherwise  directed  by  this 
eonsUtution,  shall  be  by  the  joint  vote  of  both  houses  of  the  general  assembly; 
the  votes  shall  be  given  vtoa  vwx^  and  recorded  in  the  public  journal  of  each 
house ;  provided^  that  the  general  assembly  be  authorised  to  provide  by  law 
for  the  appointment  of  all  inspectors,  collectors,  and  their  deputies,  surveyors 
of  highways,  constables,  and  such  other  inferior  officers,  whose  jurisdictions 
may  be  confined  within  the  limits  of  the  county.       Rev.  Code,  548,  sec.  17.** 

•*AhTlCLE5. 

**  Sbc.  6.  The  legislature  shall  have  power  to  establish  a  court  or  courts 
of  chancery,  with  exdnaive  original  equhy  jurisdiction  ;  and,  until  the  estab> 
liahmeat  of  aneh  of  oomrt  or  oourta,  the  said  jmiadietion  shall  be  vested  in  the 
Mperior  eoaxts leq^eetivaly.  Rev.  Code,  660,  aeo.  6." 

VOL.  I.  79 
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petent  to  discharge  the  duties  of  any-  or  every  other  office  id  the 
State,  it  will  be  impossible  to  Ond  a  higher  constitutional  sanction 
for  their  acts,  than  for  those  of  the  present  incumbent.  They  der 
termined  such  causes,  not  as  judges  of  the  Supreme  Court,  but 
as  special  chancellors,  under  the  ict  before  cited.  Rev.  Code,  86, 
sec.  7.  The  question  then  recurs,  is  this  act,  of  1832,  repugnant 
to  the  new  constitution  ?  If  it  be,  it  is  only  so,  because  of  the 
difference  in  the  manner  of  the  chancellor's  election  under  the 
old  and  new  constitutions.  I  apprehend,  that  this  difference  cannot 
be  relied  on,  with  any  degree  of  plausibility,  for  the  purpose  of 
proving  the  act  of  1822  incompatible  with  the  mandate  of  the  new 
constitution.  If,  then,  the  old  Supreme  Court,  as  a  special  chan* 
eery  court,  although  it  bad  no  equity  jurisdiction,  except  in  cases 
of  appeal,  might  try  and  determine  chancery  causes,  under  an  act 
of  the  legislature  ;  and  if  that  act  is  still  in  force  by  the  4th  sec- 
tion of  the  schedule  appended  to  the  constitution  ;  and  if,  by  the  pro- 
visions  of  that  act,  the  judges  of  the  present  Supreme  Court  might, 
as  special  chancellors,  try  and  determine  this  cause ;  why  may  not 
a  member  of  the  bar,  as  special  chancellor,  under  the  act  of  1840, 
.  passed  for  a  similar  purpose,  and  containing  in  substance  the  same 
provisions  with  the  act  of  1822,  try  and  determine  it  ?  I  am  at  a 
loss  to  perceive  why  he  may  not,  unless  the  trappings  of  office,  that 
hang  around  a  man  as  judge  of  the  Supreme  Court,  clothe  him 
with  powers  sufficient  to  try  causes  in  any  and  all  the  courts  of  the 
State. 

There  is  another  view  of  this  question,  that  deserves  a  careful 
consideration.  Conceding  to  the  argument  of  complainant's  coun- 
sel its  fullest  weight,  it  yet  seems  to  me,  that  an  application  of  an 
obvious  rule  of  construction  to  this  question,  will  furnish  an  uner* 
ring  criterion  by  which  it  may  be  determined.  In  construing  a 
grant  in  the  federal  constitution,  the  power  sought  to  be  exercised 
must  be  deduced  from  the  plain  and  obvious  meaning  of  the  con« 
text ;  or,  it  must  be  indispensably  necessary  for  carrying  into  effect 
the  expressly  delegated  power.  But,  in  giving  a  construction  to  a 
grant  in  a  Stale  constitution,  a  rule  diametrically  opposite  prevails ; 
and  everything  not  inhibited,  every  power  not  expressly,  or  by 
necessary  implication^  uken  away,  may  be  exercised  by  the  Siai# 
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goTerament.  Now,  although  it  is  declared  hy  the  new  coostitution, 
that  ^^a  separate  superior  court  (^  chaucery  shaiJ  be  created,  with 
full  jurisdiction  ia  all  matters  of  equity,"  and  that  ^^  the  chancellor 
shall  be  elected  by  the  qualified  electors  of  the  whole  State,  for 
the  term  of  six  years,"  &c.  ;  yet  I  apprehend,  this  grant  does  not 
prohibit  the  legislature  (when  tlie  chancellor  from  any  cause  is  in- 
competent to  try  a  particular  case,  depending  in  his  court)  from 
providing  the  only  means,  and  passing  the  only  law,  that  could  be 
passed,  to  insure  the  speedy  and  effectual  administration  of  justice, 
in  this  same  ^^  superior  court  of  chancery,"  Unless  this  construc- 
tion shall  obtain,  the  14tb  section  in  the  ^^  Bill  of  Rights,"  will  be 
most  shamefully  violated.  For  how  would  any  person,  whose  in- 
terest conflicted  with  the  chancellor's,  and  whose  ri^its  were  of  an 
equitable  cliaracter,  avail  himself  of  that  grant,  wherein  it  is  said, 
*^  that  all  courts  shall  be  open,  and  every  person,  for  an  injury  done 
him,  in  bis  lands,  goods,  person,  or  reptHation,  shall  have  remedy 
by  due  course  of  law,  and  right  and  justice  administered  without 
sale,  denial,  or  delay,"  if  it  be  not  in  the  power  of  the  legislature 
to  provide  some  means  of  trying  such  cases  ?  If  the  legislature 
has  not  this  power,  the  grant  in  the  Bill  of  Rights  is  without  meaning, 
and  it  was  a  work  of  folly  and  supererogation,  to  engraft  it  on  the 
charter  of  our  rights.  I  coom,  therefore,  to  the  conclusion,  that  the 
«ct  of  1840  is  coostitutfonal,  and  will  accordingly  proceed  to  deter- 
mioe  the  case  upon  its  merits. 

3d.  The  powers  of  circuit  court  judges,  in  granting  injunctions, 
have  been  so  repeatedly  limited  and  defined  by  the  decisions  of  this 
Count,  that  I  might  safely  rest  ray  opinion  upon  them.  I  will, 
however,  refer  lo  the  statute,  the  positive  and  peremptory  lan- 
guage of  which  leaves  no  room  for  doubt.  By  the  act  it  is  de- 
clared, that  ^^  the  judges  of  the  said  (circuit)  courts,  shall,  within 
their  respective  circuits,  have  power  to  grant  writs  of  injunction, 
and  ne  txeat^  either  in  vacation,  or  term  time,  ftc,  &c.  How.  It 
Hutch.  Dig.  486,  sec.  25.  This  language  is  susceptible  of  but 
two  interpretations,  to  wit :  either  tiiat  the  circuit  court  judge,  at 
the  time  be  grants  an  injunction,  must  be  within  the  limits  of  liis 
district ;  or  the  case,  requiring  his  fiat  for  an  injunction,  must 
Jittva  originated  within  his  district.    It  surely  need  jioc  be  argued, 
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that  the  latter  is  the  correct  hiterpretation.  A  moroent^s  reflectkm, 
upon  the  extent  of  jurisdiction  conferred  by  the  constitution  and 
laws  upon  each  circuit  court  judge,  will  afford  a  satisfactorj  sdn- 
tion  of  the  question.  Unless  the  act  of  1S41  repealed  the  act  just 
cited,  there  can  be  no  doubt,  that  the  fiat  in  this  case  was  ff^med 
by  an  incompetent  person.  That  act  declares,  ^^  that  writs  of  in- 
junction and  ne  exeat,  orders  requiring  bail  in  chancery,  &c.,  may 
be  granted  by  any  circuit  judge,  &c.,  in  all  cases  in  which,  by  kw, 
the  same  may  be  properly  granted.  Sheet  acts  of  1S4I,  123 
and  124,  sec.  1.  It  is  clear  to  my  mind,  that  this  act  does  not 
repeal  the  act  of  1822  ;  but  simply  gives  the  circuit  court  judges 
the  right  to  grant  injunctions  and  other  remedial  process  in  all  cases, 
in  which,  by  law,  the  same  might  be  properly  grantable ;  and,  of 
course,  reference  must  be  had  to  the  law,  as  it  existed  prior  to  the 
passage  of  this  act,  in  order  to  give  it  a  correct  construction.  It 
is,  therefore,  manifest,  that  Judge  Brown,  who  granted  the  in- 
junction in  tliis  case,  transcended  his  power  ;  und  bis  fiat  is  therefore 
void. 

dd.  The  power  of  a  banking  corporation  to  make  ftssignments  to 
trustees  for  the  benefit  of  creditors,  is  a  principle  of  law  too 
well  settled  to  require  reference  to  authorities  to  support  it.  In- 
deed, counsel  for  complainant  admitted  its  correctness  at  the  bar ; 
but  contended,  that  this  principle  of  the  general  law  had  been  Ihn- 
ited,  if  not  entirely  repealed,  by  the  act  of  1840.  See  Sheet  acts, 
15,  sec.  7.  By  the  provisions  of  this  act,  ^'no  bank  in  this  State 
shall  transfer,  by  indorsement  or  otherwise,  any  note,  bill  receir* 
able,  or  other  evidence,  of  debt ;  and  if  it  shall  appear  ia  evidence 
upon  the  trial  of  any  action  upon  any  such  note,  bill  receivable,  or 
other  evidence  of  debt,  that  the  same  was  so  transferred,  the  same 
shall  abate,  upon  the  plea  of  tiie  defendant"  To  ascertain  whether 
the  construction  put  upon  this  statute  of  complainant's  counsel  be 
correct,  I  will  apply  some  familiar  rules  of  construction.  1st.  What 
was  the  law  before  the  passage  of  this  act  ?  2d.  What  was  the 
mischief  for  which  the  law  did  not  provide  f  and,  3d.  What  remedy 
was  attempted  to  be  provided  for  the  suppression  of  the  existing 
evil  ? 

By  the  law,  as  it  had  been  declared  before  the  passage  of  the  act 
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of  1840,  last  referred  to,  any  of  the  numerous  banks  in  this  State 
might  have  transferrecl  their  notes,  bills  of  exchange,  &c.  by  indorse- 
ment or  delivery.  See  FUckner  v.  U.  8.  Bank^  8  Wheat.  Rep. 
S35  to  363.  The  evil  complained  of  was,  that  many  of  the  banks, 
under  shelter  of  the  law  thus  declared,  were  transferring  large 
amounts  of  their  bills  receivable,  in  some  instances,  to  preferred 
creditors;  but  in  many,  if  not  in  most  cases,  these  assignments  were 
made  to  nominal  creditors  only,  for  the  purpose  of  consummating 
the  most  enormous  and  cunningly  devised  fraud  upon  their  note- 
holders. This  transfer  of  their  bills  receivable  by  the  banks  dimin- 
ished, to  an  amount  equal  to  the  gross  sum  assigned,  the  legitimate 
fund  for  the  redemption  of  their  circulation.  This  caused  a  rapid 
and  unexampled  depreciation  of  their  notes,  which  resuhed  in  so 
much  clear  loss  to  the  community  ;  especially,  when  it  is  recollected, 
that  the  assignees  of  these  bills  receivable  refused  to  take  the  bank 
circulation  in  payment,  and  insisted  on  gold  and  silver.  The  debtors 
of  the  banks,  after  notice  of  the  assignment  of  their  liabilities,  could 
not  procure  the  bank  notes,  and  plead  them  as  sets-ofi*.  The  con- 
sequence was,  that  the  circulating  medium  of  the  State  suffered  a 
reduction,  upon  its  nominal  value,  of  from  50  to  90  per  cent., 
whilst  the  community,  who  held  the  bank's  paper,  —  in  whose  pos- 
sessbn  it  had  thus  been  caused  to  depreciate,  and  become  compara- 
tively valueless,  and  a  large  number  of  whom  were  also  indebted 
to  these  same  banks,  —  were  compelled  to  discharge  their  assigned 
liabilities  in  gold  and  silver;  and,  at  the  same  time,  were  shut  out 
from  all  hope  of  having  the  depreciated  paper  in  their  possession 
converted,  upon  presentation,  into  the  constitutional  currency,  or  its 
equivalent. 

To  remedy  this  evil,  the  legislature  passed  the  act  last  referred 
to.  To  manifest  moVe  clearly,  if  possible,  its  intention,  a  supple- 
mental act  was  passed,  at  the  same  session,  declaring  that  all  banks 
in  this  State  shall,  at  all  times,  receive  their  respective  notes  at  par, 
in  liquidation  of  all  claims  due  them.  Sheet  acts  of  1840,  21  and 
^,  sec.  2.  At  a  subsequent  session,  an  act  was  passed,  extending 
the  beoe6ts  of  the  supplemental  act  to  all  persons,  who  should  be 
garnisheed  as  debtors  of  any  bank  within  this  State.  See  Sheet  acts 
of  1842,  140  and  141,  sec.  2  and  3. 
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Taking,  therefore,  all  the  legislation  on  this  subject  togeiber,  it  is 
manifest,  to  roy  mind,  that  the  act  of  1840  was  never  designed  to 
operate  upon  or  prevent  such  an  assignment  as  this;  but  was  intended 
alone  to  prevent  those  partial  and  fraudulent  assignments,  conceived 
in  sin,  and  carried  out  in  iniquity,  the  obvious  tendency  of  wLich 
was,  to  depreciate  and  render  worthless  the  paper  of  all  those  banks 
that  made  them,  and  so  to  diminish  the  fund  pledged  for  the  redemp- 
tion of  their  circulation  as  to  banish  all  hope  of  its  ever  being 
taken  up. 

But  it  may  well  be  questioned,  whether  the  act  of  1840  possesses 
any  binding  or  obligatory  force  whatever.  The  Supreme  Court,  at 
its  last  January  session,  in  the  case  of  The  Commtrciml  Bank  of 
Manchester  v.  John  T.  JVoIan,  ei  a/.,  held  that  a  bank  is  a  person, 
artificial,  it  is  true,  but  endowed  with  all  the  privileges  of  a  natural 
person,  except  such  as  are  expressly  denied  or  inhibited  ia  its  char- 
ter. Now,  1  ask,  if  it  be  competent  for  the  legislature,  by  t  special 
act,  to  say  that  A,  or  A,  B,  and  C,  shall  not  assignor  transfer  any 
of  his  or  their  bills  receivable,  by  indorsement  or  otha-wise ;  wbilst 
every  other  man  in  the  community  is  left  free  to  do  so?  Would  not 
such  a  law  be  in  direct  and  palpable  conflict  with  the  1st  article  of 
the  ^^Bill  of  Righu,"  wherein  it  is  dechred,  ^Hhat  all  freemen, 
when  they  form  a  social  compact,  are  equal  in  rights?"  If,  then,  a 
corporation  possesses  every  power  and  privilege  comnrran  to  a  natu- 
ral person  ;  and  if  the  charters  of  the  banks  in  this  State  do  not  pro- 
hibit them  from  **  assigning"  or  ^^  transferring"  their  bills  receivaUe 
or  other  evidences  of  debt  (and  they  do  not),  I  am  at  a  loss  to  per- 
ceive, —  until  the  Suprenoe  Court  shall  alter  its  opinion,  and  curtail 
the  powers  and  privileges  of  corporations,  —  from  what  source  the 
legislature  derived  its  power  and  authority  to  pass  the  act  of  1840, 
denying  to  banks  the  right  of  assigning  their  bills  receivable. 

In  every  light  which  I  have  been  aUe  to  view  this  question,  my 
mind  has  returned,  after  each  effort,  with  renewed  energy  to  the  con- 
clusion, that  the  assignment  to  Freeland  and  Murdock,  as  trustees 
for  the  benefit  of  the  creditors  of  the  bank,  was  lawfully  made;  that 
it  is  such  a  conveyance  as  the  contracting  parties  were  competent  to 
make;  and  is,  therefore,  valid  in  law.  The  bjuoction  naust,  ac* 
cordiogly,  be  dissolved. 
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Avn  fairLT  WAEBBir,  hj  ber  next  friend,  «.  Philip  £» 
Halet,  el  a/. 

8L,  bf  dead  of  gift,  ooBveyad  to  F.  certain  negroes,  in  iheae  words, "  in  trust  fyr  the  vse 
and  benefit  of  my  daughter  Ann,  and  her  lawful  heirs  ;"  "  in  trust  for  the  proper  use 
and  benefit  of  the  said  Ann,  and  her  heirs  forever;**  held,  that  these  words  eonreyed 
to  the  daoghter  an  estate  for  ber  sole,  separate  use,  and  that,  during  her  Ufo,  it  was  not 
subjeci  to  the  debu  of  the  hosband. 

The  words  **  lawful  heirs,"  and  "  her  heirs  foreTer,*'  in  a  deed,  are  words  of  limitation  of 
the  estate  to  the  donee,  and  not  words  of  purchase  for  the  heirs. 

Where  personal  property  is  conTeyed  to  the  wife  and  ber  heirs,  for  her  sole  and  separate 
use,  and  she  dies,  the  husband  surviving  is  entitled  to  the  property,  Jure  marUi,  in 
preference  to  her  next  of  kin. 

The  bill  in  tbis  case  was  filed  by  tbe  complainant,  to  enjoin  an 
execution  upon  a  judgment  at  law,  wbicb  bad  been  levied  upon  some 
negroes,  as  tbe  property  of  Jeremiah  B.  Warren,  and  wbicb  were 
claimed  by  the  complainant,  who  was  an  infant,  and  exhibited  ber 
bill  by  proehein  ami.  The  title,  by  which  tbe  complainant 
claimed,  will  be  found  stated  at  length  in  the  opinion  delivered  in 
tbe  case. 

The  defendant,  Thomas  Freeland,  was  a  near  relative  of  the 
present  Chancellor,  and  he  was,  therefore,  unable  to  sit  in  the  trial 
of  tbe  case.  Judge  Robert  Hughes  was  selected  by  tbe  parties  to 
preside  in  bis  stead. 

Georgt  S.  Yergtr^  for  defendant,  in  tbe  demurrer. 

Tlie  only  question  in  this  case  is,  whetlier  tbe  deed  of  trust  or 
gift,  set  forth  in  the  bill,  conveys  tbe  property  to  tbe  separate  use  of 
tbe  wife.  Tlte  words  used  are,  **  in  trust  for  the  use  and  benefit  of 
nay  daughter,  Ann,  and  ber  lawful  heirs;"  and  afterwards,  tbe  deed 
concludes,  '^  to  hold  the  same  to  tbe  proper  use  and  benefit  of  said 
Ann.''  Tbe  bill  avers,  that  tbe  husband  has  bad  possession  of  tbe 
property,  &c. 

1 .  The  deed  vests  the  property  in  the  husband.  Clancy  on  Rights, 
413,  443;  Duncan  and  Wifi  v.  JMarltn,  7  Terger,  530;  Harper 
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V.  Coulter  J  2  Porter,  463;  3  How.  Rep.  396  ;  —  unless  the  words, 
*\for  ber  use  and  benefit,"  give  to  ber  a  separate  estate. 

2.  Tbe  appointment  or  conveyance  of  property  to  a  trustee,  will 
not  make  it  separate  property,  unless  tbe  language  of  the  deed  gives 
it,  and  tbis  language  roust  be  clear,  express,  and  uneqiiivocai. 
Clancy,  264;  Ltmd  v.  Jlii/b,  5  Ves.  511;  Clancy,  262;  2  Siory^s 
£q.  610. 

3.  It  is  settled,  that  the  words,  **  to  tbe  proper  use  and  benefit  of 
tbe  wife,"  do  not  give  separate  property.  2  Story's  Eq.  610,  and 
cases  cited  in  notes;  PuUhard  v.  «dmef.  Turner  and  Russell,  222; 
Tyler  v.  LuJke,  2  Russell  and  Mylne,  183;  ib.  4  Simon's  Rep.  144; 
Keneington  v.  Dollandj  2  Mylne  and  Keen,  184. 

If  the  words,  ^Mo  be  at  ber  disposal,"  bad  been  added,  this 
would  have  been  sufficient,  because  she  could  not  dispose  of  it  with- 
out it  was  separate  property.   Clancy,  263. 

2.  If  there  was  a  separate  estate  in  the  slaves,  they  vested  in  tbe 
husband  on  the  wife's  death.  7  Johns.  Cb.  Rep.  229,  SUwurl  v. 
Stewart ;  3  How.  Rep.  324,  Tourney  v.  Sinclair. 

John  J.  Ouionj  for  complainant. 

The  bill  in  this  case  is  filed  by  Ann  £roily  Warren,  by  her  next 
friend  and  guardian,  James  Warren,  to  enjoiu  an  execution  in 
favor  of  the  defendant,  levying  upon  a  number  of  slaves,  which  the 
complainant  claims  title  to,  as  the  heir  of  ber  aunt,  Mrs.  Joanna  B. 
Warren,  deceased.  The  bill  sets  forth  the  fact,  that  the  slaves  in 
question  were  conveyed  by  her  grandfather,  to  Thomas  Free- 
land,  as  trustee  of  her  aunt,  Mrs.  J.  Warren  and  her  heirs;  that  said 
Freeland  has  refused  to  act  as  trustee,  and,  being  president  of  said 
bank,  has  directed  the  levy  made  in  this  case,  and  prays  the  ap* 
pointment  of  a  trustee,  &c.  To  this  bill  there  is  a  general  demnrrer; 
and  the  question  for  the  decision  of  the  Court  is,  whether  tbe  con- 
veyance of  John  Snodgrass,  the  grandfather  of  complainant,  of  the 
slaves  in  question,  to  Thomas  Freeland,  for  the  use  of  her  and  her 
heirs,  vested  in  J.  B.  Warren,  her  husband,  the  absolute  title  to  tbe 
property,  so  as  to  subject  them  to  execution,  for  the  payment  of  bis 
debts. 

By  the  complainant  it  is  contended,  that  the  conveyance  vested 
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in  Freeland  the  tide  to  the  slaves  for  the  use  of  Mrs.  Warren,  dur- 
ing her  life,  free  and  exempt  from  any  right  of  property  in  her  hus- 
band; and  that,  as  sole  heir  of  Mrs.  Warren,  she  is  entided  to  the 
property;  and,  in  support  of  this  position,  we  rely  on  the  following 
authorities,  &c.  We  contend  that  the  intention  of  the  grantor  must 
prevail,  if  that  intention  can  be  reasonably  ascertained  from  the 
deed.  This  principle  will  not  be  denied.  The  grant,  it  is  true,  is 
for  the  use  of  Mrs.  Warren  and  her  heirs,  without  any  other  words 
of  limitatron,  and  it  will  doubtless  be  contended  by  the  defendant, 
that  the  word  Keirsj  is  a  word  of  purchase,  apd  not  of  limitation  of 
the  estate  to  any  particular  person  or  object ;  but  we  think  this  view, 
although  a  fair  construction  of  a  deed  to  one  and  his  heirs,  without 
words  of  limitation,  under  ordinary  circumstances,  would  not  apply 
to  this  case,  in  which  the  father  has  certainly  evinced  the  intention 
to  convey  a  separate  estate  in  the  property 'to  his  daughter,  by  the 
intervention  of  a  trustee,  in  wluun  he  has  vested  the  legalHide,  for 
the  express  pwpose,  if  he  had  any  purpose  at  all,  of  preventing  the 
basband  from  disposing  of  the  property.  Jb&iMeii,  si  al.  v.  Tkomp^ 
Mm,  4  Desaus.  £q.  R.  458;  Tucker  v.  The  Executors  of  Sierm$, 
4  Desaus.  533.  Bee  abo  1  Bing.  Rep.  453,  where  it  is  h^ld,  that 
the  words,  "  heirs  of  the  body,"  are  held  to  be  words  of  limitation, 
and  not  of  purchase;  and  that  the  generality  of  the  terms  used  m  a 
deed  will  always  be  restrained  for  the  benefit  of  children,  when  the 
conveyance  of  property  is  made  with  a  view  to  a  marriage,  or  for 
die  bMwfit  of  the  issue  of  such  marriage  —  and  the  authorities  cited 
in  the  notes.  See  also  6  Mmrf'.  132  and  581.  See  also  3  Hawks, 
caae  of  Tyeon  v.  Tyson. 

For  the  contrary  doctrne,  that  the  conveyance  was  absolute,  and 
vested  the  property  in  Warren,  the  husband,  absolgtely,  the  defend- 
ant relies  upon  the  following  authorities  : — 3  Story's  Eq.  610,  and 
notes;  Pukhard  v.  Jimes^  Tunier  and  RusseD,  233,  &c.  fcc.  But, 
I  apprehend,  that,  upon  a  strict  examination  of  these  authorities, 
they  do  not  fully  sustain  the  position  assumed  in  this  case,  but  only 
establish  the  general  principle,  that  the  words,  '*  to  the  use  of  her  aMi 
her  heirs,"  in  a  deed,  without  any  thmg  else  to  control  or  limit  the 
intention  of  the  grantor,  would  be  construed  into  an  absolute  grant; 
bat  in  this  case  we  have  the  &ct,  that  the  properqr  was  conveyed 
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to  a  trustee,  aad  the  legal  title  absolutely  vested  in  bim;  aadiifaoy 
thing  can  be  inferred  from  that  fact,  it  is  clearly  in  support  of  ibe 
position,  that  it  was  the  intention  of  thegrantor  to  prevent  the  hus- 
band from  exercising  any  ownership  over  the  property,  and  subject* 
ing  it  to  the  payment  of  his  debts;  and  if  tliis  infereoce  is  a  le^ 
and  proper  one,  to  show  the  intention  of  the  grantor,  equity  will 
give  it  its  full  force,  in  favor  of  the  rights  of  the  grantee  aod  ber 
heirs,  in  opposition  to  the  husband,  and  those  claimiog  under  kis. 

Rob^t  H%kghu^  special  chancellor. 

The  complainant  filed  her  bill  daiioing  to  be  heir  of  her  ami, 
Ann  Warren,  and  entitled  to  the  negroes  in  the  bill  mentiooed  ub- 
der  the  following  bill  of  sale,  or  deed  of  gift,  to  wit : 

^^  Know  all  men^  that  I,  John  Snodgrass  of  Chiboroe  cowtj, 
and  State  of  Mississippi,  for  and  in  con»deration  of  the  natural 
love  and  affection  I  bear  for  my  daughter  Ana,  hsure  given,  gnmt- 
ed,  and  delivered,  and  by  these  presents,  do  give,  grant,  and  de- 
liver, unto  Thomas  Freeland  of  Claiborne  county,  and  Stale  of 
Mississippi,  in  truat,  for  the  use  and  benefit  of  my  daughter,  Add, 
and  her  kwful  heirs,  the  following  described  negroes,  to  wit,  &c. 
To  have  and  to  hold  the  said  negroes,  to  the  said  lliomas  Free- 
land,  in  trust,  for  the  proper  use  and  benefit  of  the  said  Aoo,  and 
her  heirs  forever,  &o."  The  negroes  were  delivered  to  Jeremiak 
B.  Warren,  at  the  time  husband  of  said  Ann,  and  by  him  placed  on 
a  plantation  in  Warren  county,  held  by  him,  where  they  remained ; 
Aon  the  wife,  departed  this  life  without  issue,  and  complainant  b 
the  only  heir  of  said  Ann,  The  said  Jeremiah  B.  Warren  is  jret 
living -^judgment  obtained  against  said  Jeremiah  B«  Warren,  exe- 
cution upon  which  levied  on  the  negroes  mentioned  in  the  deed  of 
gift,  or  some  of  them.  Freeland  refuses  to  execute  the  trost 
The  bill  prayed  for  injunction  to  sale  under  the  judgment,  which 
was  granted.     There  is  a  demurrer  to  the  bill. 

The  only  question  for  my  determination  is,  whether  the  negroes 
belong  to  Jeremiah  B.  Warren,  or  the  complainant.  If  they  are 
held  by  Freeland,  in  trust,  for  the  complainant,  they  are  not  subject 
to  the  execution  levied  upon  them,  but,  if  the  use  is  in  Jeremiah  B. 
Warren,  then  they  ^re  so  subject,  and  the  demurrer  should  be  al- 
lowed. 
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The  question  is  argued  on  paper  bj  counsel,  and  it  is  insisted  upon 
the  one  side  that,  by  the  deed,  the  negroes  in  contest  are  limited  to 
the  sole  and  exclusive  use  of  Mrs.  Ann  Warren,  bj  the  deed  of 
gift,  and,  consequently,  they  are  not  subject  to  the  disposition. ot 
control  of,  or  liable  to  pay  the  debts  of,  Jeremiah  B.  Warren ; 
while  on  the  other  hand  it  is  insisted,  that  the  deed  of  gift  gave  a 
use  absolutely  to  Mrs.  Warren,  which  was  immediately  jure  mariti 
vested  in  her  husband,  and,  consequently,  he  is  entitled  to  control 
them,  imd  they  are  liable  under  execution  to  pay  his  debts.  I  do 
not  concur  with  counsel  on  either  side  oti  this  point.  I  have 
looked  into  the  authorities  cited  by  both  counsel,  and,  with  all  due 
deference  to  their  greater  ability,  I  do  not  see  ^ow  the  question 
which  is  made  cad  arise  in  this  case  ;  w^re  Mrs.  Ann  Warren  yet 
living,,  and  there  was  a  contest  between  her  and  the  creditors  of  her 
husband,  then  the  question  would  arise,  and  in  that  event  I  am  id* 
clined  to  believe,  after  a  full  examination  of  dll  the  cases,  I  would 
be  of  the  opinion^  that  the  deed  of  gift  intended  to  and  did  secure 
to  Mrs.  Warren  an  estate  for  her  sole,  separate  use,  and  that  dur- 
ing her  life  her  husband  could  not  take  it,  and  consequently  the 
creditors  of  the  husband  would  not  be  entitled^ 

The  question,  however,  is  presented  in  an  entirely  different  view. 
Here  an  heir,  not  a  child,  or  the  issue  of  the  beneficiary  under  the 
deed  of  gift,  is  raising  the  question,  and  upon  her  bill  the  question 
will  have  to  be  decided,  as  if  it  was  a  question  between  her  and 
the  creditors  of  Jeremiah  B.  Warren.  How,  then,  would  it  be 
in  a  contest  between  the  complainant  and  Jeremiah  B.  Warren  ? 
Which  would  be  entided  to  the  property  ?  These  questions  are  to 
be  answered  by  an  examination  of  the  deed  of  gift,  and  by  an  ap- 
plication of  the  rules  of  law  to  it.  The  negroes  are  granted  to 
'^  Thomas  Freeland,  in  trust,  for  the  use  and  benefit  of  my  daugh- 
ter Ann,  and  her  lawful  heirs.  To  have  and  to  hold  for  the  use 
and  benefit  of  the  said  Ann,  and  her  heirs  forever."  Now,  what 
estate  in  the  property  is  created  by  these  words  ?  The  legal  estate 
is  vested  in  Freeland,  and  an  use  in  fee  is  created  in  Ann.  The 
words  lawful  heirs ^  and  her  heirs  forever^  are  used  in  the  deed,  to 
show  the  estate  intended  to  be  vested  in  Ann  ;  they  were  used  as 
words  of  limitation  of  the  estate  to  the  donee,  and  not  as  words  of 
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purchase  for  the  heirs.     See  Reeves's  Domestic  RelatioDs,  455, 

I  think  the  inteDtion  of  the  donor  is  evident ;  he  iotended,  dot 
his  daughter  should  have  a  fee  m  the  use,  and  that  for  her  separate 
use  during  her  life,  but  here  the  intention  stops  ;  after  her  deadi,  the 
law  steps  in  and  disposes  of  the  fee.  In  ordinaiy  cases,  the  next 
of  kin,  bebg  such  as  would  bherit  real  estate,  are  entitled.  But 
between  wife  deceased,  and  husband  surviving,  the  rule  as  to  next 
ct  kin  does  not  apply.  The  husband  surviving  is  entitled  to  the 
chattels  of  his  wife,  not  as  next  of  kin,  but  jwre  tnariH.  See  Lev- 
ry  V.  fTtffton,  3  How.  394,  tt  sef . 

The  husband|  Jeremiah  B.  Warren,  therefore,  upon  thedeaAof 
his  wife,  Ann,  who  was  the  donee,  was  entitled  to  the  negroes  k 
contest,  and  of  course  they  are  subject  to  execution  to  pay  hb 
debts. 

The  demurrer  is  allowed,  the  injunction  dissolved,  and  the  Ul 
dismissed. 
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A, 
account/ 

1.  A  court  of  eqai^  will  enterUio  a  bill  for  diacoveiy,  and  an  accoant  of  ai- 
setBy  agaiitft  an  executor  or  administrator,  upon  a  mere  legal  claim. 

Martki PkatmU if  Co.  v.  Gloiieodt,  did.  17. 

SL  C  filed  his  bill  against  B^  alleging  that  B.  bad  obtained  a  judgment  at  law 
upon  a  note,  to  secure  the  payment  of  which  he  had  conveyed  R  two  ne- 
groes, averring  that  B.  had  been  in  possession  of  one  ever  since  the  sale, 
and  prays  for  an  account  of  hire^  and  of  his  value,  and  for  an  injunction 
against  the  judgment  at  law ;  held,  that,  upon  such  a  bill,  no  injunction  could 
beobuined.    Cn^Y.  BvOard^dlde. 

3.  A  mortgagor  has  no  right  to  force  the  mortgagee  to  take  the  property  at  an 
assessed  value,  and  cannot  call  for  an  account  upon  any  such  principle,  A. 

4.  A  mortgagee,  who  sells  a  portion  of  the  mortgaged  premises,  must  account 
lor  the  valae  of  the  proper^  sold,  and,  if  ibr  slaves,  for  their  hire.    Jk 

ACQUIESCENCE. 
Where  a  vendee  comes  to  the  knowledge  of  a  fraud,  practised  upon  him  in 
the  sale  of  property,  and  afterwards  continues,  for  a  series  of  years,  in  the 
use,  enjoyment,  and  occupation  thereof,  without  taking  any  active  measures 
for  redress,  or  making  known  any  dissatisfaction,  until  a  change  of  times 
may  have  depreciated  its  value,  he  can  have  no  relief  in  equity. 

Ptfiforrf  V.  JUbKtn,  d  oL  12& 

ADMISSIONS. 

1.  Where  the  bill  chaffed  upon  the  defendant  the  iatroductioo  of  negroes  into 

the  State  for  sale,  which  was  positively  denied  by  the  answer,  and  proof  in 

corroboration  of  the  answer  taken,  kkd,  that  proof  of  mere  admissions  of 

the  pai^y  deftmdant,  that  he  had  ao  introdneed  the  nsfioes,  would  net  alone 
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be  mifficieDt  to  overthrow  the  positiTe  denial  of  the  answer  tod  the  combo- 
rative  proof.  Hopt  ▼.  Uvotit,  d  cri.  IU5. 
2i  Proof  of  mere  admiasioDa  of  a  party,  nneoatained  by  any  other  cireaD- 
stancea,  ahould  alwaya  be  eautioualy  weigbedy  becaoae  of  their  litbility  to 
be  roiaunderstood,  the  facility  of  fabricating  them,  and  the  difficulty  of  dii- 
proving  them.    Jb, 

AGENT. 

1.  A  party  who  receivea  from  hia  debtor  the  note  of  a  third  peraon,  as  collat- 
eral aecurity  for  hia  own  debt,  ia  bound  to  uae  doe  diligence  in  collectio;  it, 
and  if  it  ia  loat  by  any  delay  of  hia,  he  becoroea  reaponaible  for  the  imounL 

SUger^  adwunUtratar^  ▼.  Btah,  d  aL  ITl 

2.  A  mere  delay  to  proaecute  the  collection,  unaccompanied  by  coDseqaent 
loaa,  will  not  render  the  creditor  reaponaible.    lb. 

3.  Where  a  creditor,  having  aued  upon  collateral  paper,  granted  a  staj  of 
execution  for  aiz  montha  upon  the  judgment ;  hddy  that  tlie  atay  ia  not  such 
delay  (unleaa  the  atay  ia  the  occaaion  of  the  loaa  of  the  debt)aa  will  render 
the  creditor  reaponaible  for  the  amoant  of  the  collateral  paper.    A. 

AOREBMfiNT. 

R.,  holding  a  mortgage  on  T.*a  property,  agreed  to  receive  aome  money  and 
take  the  property  back,  in  diacharge  of  the  mortgage  ;  T.  paid  the  money, 
but  refuaed  to  deliver  the  property ;  held,  that  the  mortgage  waa  not  diachai]^- 
ed  by  the  agreement    Rohinson  v.  Thompson,  d  oL  454. 

ALIMONY. 

1.  Where,  upon  the  bill  of  the  wife  againat  the  huaband,  a  decree  "a  9utad» 
tnatrimonii^  haa  been  granted,  the  mere  omiaaion  in  that  decree,  to  provide 
for  the  alimomf  of  the  wife,  cannot  affect  the  wife'a  right  to  auch  a  prorisioo 
at  a  aubaequent  time,  by  a  aeparate  and  diatinct  proceeding. 

ShotweU  y.  Shotwdl,5l 

2.  A  circuit  court,  having  decreed  a  divorce  a  vinculo  mairmoniij  at  the  is- 
atance  of  the  wife,  the  auperior  court  of  chancery  haa  jurisdiction  of  a  bill 
by  the  divorced  wife  againat  the  huaband,  to  have  alimony  allotted  to  faer.  i&> 

3.'  A  decree  for  alimony  reaulta  from  the  decree  for  a  divorce,  but  ia  not  iden- 
tical with  it,  or  a  neceaaary  part  of  it    lb. 

AMENDMENT. 

1.  A  complainant,  making  application  to  amend  a  a  worn  bill,  after  the  anever 
of  the  defendant  ia  filed,  muat  ahow  that  the  propoeed  amendment  containa 
matter  important  to  hia  rights,  and  which  was  unknown  to  him  at  the  time  of 
filing  hia  original  bill,  or  else  he  muat  ahow  a  apeeial  reason  which  wiH  ex- 
coee  him  from  negligence  in  the  matter.  EverOt  v.  Warn,  eioL€7. 
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2.  Where  a  decree  of  sale  of  property  is  made,  it  is  generally  left  to  coansel 
to  desigrnate  the  length  of  time  and  mode  of  publicatioo  of  the  sale ;  the 
Court  taking  care  that  the  notice  is  reasonable  and  fair. 

Quise  V.  Middldofii  69. 

3.  A  decree  cannot  be  amended  after  it  is  enrolled,  in  a  matter  of  materialityi 
unless  the  record  exhibits  something  to  amend  by ;  a  mere  clerical  mistake, 
or  miscalculation,  may  be  amended  at  any  time,  when  the  mistake  is  appar- 
ent on  the  face  of  the  decree  or  record,    lb. 

4.  Where  a  decree,  by  mistake,  required  certain  property  to  he  advertised  for 
six  months,  for  sale,  when  it  was  intended  to  be  advertised  for  only  six  weeks, 
and  had  been  enrolled,,  the  Court  leftised  to  amend  it    lb. 

ANSWEB. 
Where  the  original  notes  given  by  a  mortgagor  of  a  tract  of  land  tor  the 
purchase-money  are  taken  up,  and  new  ones  substituted  instead  by  the  ven-  ' 
dee,  and  the  vendor  files  his  bill  to  enforce  his  eqaitabie  lien,  the  answer  of 
the  vendee,  that  the  new  notes  were  received  in  satisfaction  and  discharge 
of  that  lien,  is  not  evidence.  The  Preddeniy  Dvrtdms^  nnd  Company  ^  Me 
PUuOm  Bimk  •/*  (Ae  SUd»  qf  Mmaippi  v.  EduMrd  J.  OuKim^  4a 

APPEAL. 
An  application  for  an  appeal  from  an  interlocutory  djBcree  of  the  chancellor, 
where  money  is  not  required  to  be  paid  or  property  transferred,  by  the  de- 
cree, ia  addressed  lo  the  discretion  of  the  chancellor,  and  will  not  be  grant- 
ed, if  any  important  principle  in  the  cause  remains  undecided. 

Wfigld  V.  PdrityU  aL2a&. 

APPEARANCE. 

1.  A  mere  motion  in  court  to  dissolve  an  injunction  granted  in  a  case,  is  not 
that  formal  entry  of  appearance,  which  will  authorize  the  complainant  to 
take  a  pro  conf^89o  against  the  party  making  the  motion. 

Ckeumingy  eiaLv.  J^^uMtyd  aL  129. 

2.  To  justify  the  complainant's  taking  his  bill  for  confessed,  process  must  either 
have  been  served  upon  the  other  party,  or  his  appeaiafice^  as  a  defendant  to 
the  cause,  formally  entered  of  record,    lb* 

8.  There  are  no  regular  appearance-days  fixed  by  the  rules  of  this  Court;  a 
party  desirous  of  entering  his  appearance  can  do  so  at  any  time  while  the 
Court  is  in  session,  by  making  his  application,  and  luuring  it  entered  of 
record,    lb, 

ASSIGNMENT. 
1.  A  corporate  body  can  make  an  assignment  of  its  property  in  trust,  for  the 
payment  of  its  just  debts,  preserving  to  each  creditor  the  right  of  sharing 
equally,  according  tothe  amount  of  his  claim. 

BMn»^  daLy,  Emhry,  ei  aL  207. 
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3.  TJm  pffopeity  of  a  bukiag  eorpontioo  it  a  tnatrtod  lor  all  its  wumw» 
and  in  an  aMignaent  ^y  aueh  a  corpocatioiit  if  a  piefbraiice  in  fiivor  of  the 
debu  due  to  any  paiticvlar  creditor^  oriet of  cradhon^  it  given, the  aangn- 
mentwin  be  void,    Std  qMert,    lb. 

3.  The  creditors  of  a  corporate  body  can  enforce  their  clain«  againal  any  of 
the  property  of  the  incorporation  in  the  handa  of  peiaone  afieeted  with  a 
knowledge  of  ita  corporate  character.    Au 

4  It  is  eeaential  to  the  validity  of  an  aaaignnentv  by  an  incorpontioD,  thai  the 
aangnor«  by  the  aasignment,  part  abaolately  with  all  title  to  the  piopeilyf 
and  all  anthority  to  control  it,  free  firom  all  reatrictiooa  that  will  i 
rily  delay  creditors ;  there  must  be  no  leeei  ration,  for  the  assignor^  1 
except  of  the  surplus ;  no  authority  given  to  control  or  direct  the  \ 
and  all  the  uses  must  be  expressly  declared;  where  any  of  these  objectians 
exist,  the  asaignment  will  be  void.    lb, 

&  A  banking  company,  to  which  a  railroad  was  by  its  charter  affixed,  having 
nearly  completed  the  road  and  exhausted  its  meana,  being  comp^ed  to  make 
an  assignment  for  the  benefit  of  iu  creditors,  and  the  period  for  oompletiag 
the  road  allowed  by  the  charter  of  the  company  having  nearly  expired,  the 
expiration  of  which  without  the  completion  of  the  road  would  caose  a  for- 
feiture of  the  charter,  and  the  road  in  iU  then  condition  being  comparatively 
worthless,  and  its  not  being  completed  would  be  a  total  loss  to  the  con^any 
of  the  amount  expended,  and  would,  if  not  destroy,  greatly  diminish,  the 
ability  of  the  company  to  meet  its  debts;  bM,  that  a  provision  in  the  deed 
of  assignment,  autiioriiing  the  assignees  to  barrow  9350,000  to  complete  the 
road,  and  pledging  the  assets  of  the  company  and  the  profits  of  the  road  for 
the  payment  of  that  sum  when  borrowed,  before  any  of  the  other  debts  were 
paid,  did  not  vitiate  the  assignment    lb. 

6.  If  an  assignment  be  otherwise  free  from  the  imputation  of  fraud,  it  is  not 
vitiated  by  being  made  in  part  to  secure  anticipated  advances,  especially 
where  those  advances  are  in  aid  of  the  general  purposes  of  the  sasignmenL 

Ik 

7.  A  banking  corporation,  with  a  railroad  annexed,  in  making  assignment  of 
its  effects  to  assignees  to  pay  its  debts,  aasigned  to  the  assignees  the  power 
of  managing  and  controlling  the  railroad ;  beH  that  this  provisiott  of  tbe 
assignment,  merely  assigned  the  profits  of  the  road,  with  the  tempomy  con- 
trol of  the  road  to  the  assignees,  for  the  benefit  of  the  creditoia,  and  id  not 
vitiate  the  aasignment    A. 

8.  In  such  case,  if  the  charter  had  required  a  committee  of  the  direclocy  to 
manage  the  road,  an  assignment  by  the  directory  of  the  management  of  the 
road  to  others  than  a  committee  of  the  directory,  would  be  a  matter  between 
the  directors  and  atockholders,  or  the  latter  and  the  government,  and  could 
not  be  questioned  by  another  person.    A. 

9.  A  provision  in  a  deed  of  assignment  by  a  corporation,  that  the  diredoiy 
should  have  power  to  appoint  new  tn^ees  to  fill  any  vacancy  that  may 
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occur  by  death  or  otherwise,  ie  not  a  reservation  that  will  vitiate  the  assign- 
ment   lb, 

10.  Where,  by  an  assignment  for  the  benefit  of  creditors,  twelve  months  were 
allowed  to  collect  the  debts,  and  convert  into  money,  the  property  of 
the  assignor,  before  distribution  among  the  creditors;  the  debts  being 
numerous,  and  widely  scattered  over  the  country,  and  £he  creditors  of  the 
assignor  residing  at  distant  places ;  hdd,  that  the  time  allowed  was  not  un- 
reasonable, and  would  not  render  the  assignment  void.    lb. 

11.  Where  an  assignment  is  made  by  a  bank  of  its  effects  to  pay  its  debts,  at 
a  period  of  great  pecuniary  embarrassment  and  general  insolvency,  and 
power  is  given  by  the  assignment  to  the  assignees  to  compromise  with  the 
debtors  of  the  bank  in  such  manner  as  would  be  in  the  judgment  of  the 
assignees,  "  to  the  interest  of  the  creditors  of  said  bank  ;**  hdd,  that  the 
assignment  was  not  vitiated  by  such  a  provision,  and  the  power  might  be 
exercised.    lb, 

13.  Where  a  bank,  with  a  railroad  attached,  in  an  assignment  of  its  effects, 
made  the  assignees  the  joint  agents  of  the  bank  and  its  creditors;  in  the 
management  of  the  road,  the  agents  of  the  bank,  and  in  the  receipt  and 
disbursement  of  its  profits,  the  agents  of  the  creditors ;  kdd,  that  the  pro- 
vision in  the  assignment  gave  the  bank  no  control  over  the  assignees,  and 
did  not  avoid  the  assignment    i&. 

13.  A  railroad  built  by  an  incorporated  company,  for  public  travel  and  trans- 
portation, is  a  mere /rancMie,  and  not  assignable  by  the  company.    lb, 

14.  In  an  assignment  by  a  bank  of  its  effects,  a  provision  prohibiting  the 
assignees  from  paying  any  claims,  until  their  validity  has  been  treated 
in  a  mode  pointed  out  in  the  assignment ;  AeU,  not  to  avoid  the  assign- 
ment   lb, 

15.  Where,  in  a  deed  of  assignment  of  its  property,  a  bank  conveyed  in  gen- 
eral words  all  its  effects ;  hddy  that  the  omission  to  annex  a  schedule  of  the 
property  assigned,  is  no  objection  to  the  validity  of  the  assignment    lb, 

16.  In  a  deed  of  assignment  by  a  bank,  a  covenant  on  the  part  of  the  as- 
signees, to  exhibit  periodically  a  statement  of  their  accounts  to  the  board 
of  directors,  is  no  objection  to  the  validity  of  the  assignment    lb, 

17.  Where  a  deed  of  assignment  by  an  incorporation  of  its  effects  for  the 
payment  of  its  debts,  is  void  in  part,  it  is  void  in  Mo.    lb, 

18.  A  provision  in  a  deed  of  assignment,  by  a  bank,  requiring  the  assignees 
**  to  pay  all  the  necessary  expenses  of  the  President,  Directors,  and  Com- 
pany of  the  bank,  in  the  management  of  the  corporation;"  hdd,  not  to 
be  such  a  reservation  for  the  benefit  of  the  grantor,  as  will  make  the  as- 
signment void  upon  its  face ;  the  fund  assigned  for  the  payment  of  the  debts, 
being  not  only  of  a  limited  and  definite  amount,  but  also  of  an  indefinite 
assignment  of  annually  accruing  profits ;  and  the  reservation  not  appearing 
to  be  for  any  fraudulent  purpose.    2b, 

19.  A  corporation  is  trustee  for  the  creditors ;  and  where  a  transfer  of  its 
TOL.  I.  81 
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property  is  made  withoat  valid  consideratioii,  they  may  paisne  the  property, 
and  force  the  assl^ee  thereof  to  account  for  it 

ffright,  eiaLY.Pdrie,  d  aL  2Sl 

ASSIGNOR  AND  ASSIGNEE. 

1.  An  assignee  of  a  note,  who  has  parted  with  all  bis  right  in  it,  and  has  no 
interest  in  the  matters  in  controversy,  and  against  whom  no  relief  or  dis- 
covery is  prayed ;  heU  on  demurrer,  not  to  be  a  necessary  party  to  the  bilL 

EtfcreU  v.  Winn,  ddLGT, 

2i  A  court  of  equity  will  subject  the  d^oMs  m  ociion  of  a  debtor,  in  the  bands 
of  a  voluntary  assignee,  to  the  payment  of  the  debt  of  a  judgment  creditor. 

Wright^  a  al.  v.  Peirie,  et  al.  282L 

8.  P*,  abont  to  trade  with  D.  for  the  note  of  IL,  went  to  H.  to  inquire  if  the 
note  was  good.  H.  answered  it  was  good,  and  would  be  paid  at  maturity; 
P.  thereupon  traded  for  the  note,  and  afterwards  assigned  it  to  J.  (informing 
him  of  H.*s  statement),  who  sued  thereon;  heU  that  H.  was  precluded,  by 
the  representations  made  to  P.,  from  setting  up  as  a  defence  to  the  suit  by 
J.  any  failuro  of  consideration  between  himself  and  D^  the  original  holder 
of  the  note. 

Bamar,  daLy.  Johndon,  d  aL ;  ManhaU  v.  Mmion^  d  dL  5691 

ATTACHMENT. 

1.  Whero  by  statute  a  judgment  creditor,  who  has  ran  his  execution  without 
effect,  can,  by  garnishment  at  law,  bring  in  the  debtors  of  his  judgment 
debtor,  and  divert  their  debts  to  the  satisfaction  of  his  own ;  a  court  of 
equity  will,  by  analogy  to  the  proceedings  at  law,  under  similar  ciicnm- 
Btances,  adopt  a  similar  n^le.     Wright,  d  aL  v.  ShdUm,  d  al.  262. 

%  The  lien  of  an  attachment  commences  and  takes  effect  firom  the  tin***  of 
the  levy,  and  not  from  the  time  of  issuing  the  attachment 

Mean  and  Walker  v.  Wmdow^  d  id.  449L 

B. 

BILL  OF  SALE. 

C.  conveyed  two  negroes  to  E,  by  a  bill  of  sale  absolute  and  unconditional 
upon  its  face ;  hddy  that  it  was  competent  for  C.  to  prove,  by  parol,  that  the 
bill  of  sale  was  intended  as  a  mere  mortgage,  to  secure  B.  a  sum  of  money. 

Craft  V.  BvOard,  966. 

BILL  OP  REVIEW.    . 

1.  A  court  of  mere  errors  and  appeals  cannot  take  original  cognizance  of  a  bill 
of  review.    Mener,  odmmMlruior,  v.  Slark^  479. 
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3.  A  bill  of  review  can  only  be  filed  innhe  court  in  which  the  original  decree 
sought  to  be  reviewed  was  made.    lb. 

3.  If  a  bill  of  review  is  sustained,  in  a  case  which,  when  decided,  was  readj 
for  final  hearing,  but  in  which  the  Court  erred  in  rendering  the  decree, 
merely,  the  whole  case  is  not  thereby  reojMsned,  but  the  Court  will  only  cor- 
rect the  error  in  the  decree,  so  as  to  make  it  conform  to  the  law.    lb. 

4  If  a  bill  of  review  is  sustained,  because  the  case,  when  submitted,  was  not 
in  a  proper  attitude  for  final  hearing,  then  the  whole  case  is  open  for  reezam- 
ination.    R. 

BILL  OF  EXCHANGE  AND  PROMISSORY  NOTE. 

1.  An  assignor  of  a  note,  who  has  parted  with  all  his  right  in  it,  and  has  no 
interest  in  the  matters  in  controversy,  and  against  whom  no  relief  or  dis- 
covery is  prayed ;  hddy  on  demurrer,  not  to  be  a  necessary  party  to  the  bill. 

Everett  v.  Wmn,  ef  a2.  67. 

2.  It  is  a  valid  defence  to  an  action  upon  a  promissory  note  against  the  maker 
that  the  note  belonged  to  a  deceased  person's  estate,  and  that  the  plaintiff 
received  it  in  payment  of  an  individual  debt  of  the  administrator. 

Cotton  V.  Parker^  admnidratriXf  191. 

3.  ^vujore.  Would  the  same  rule  apply,  if  the  note  were  payable  on  its  face, 
to  the  administrator  of  the  deceased's  estate  ?    J6. 

4  A.,  having  purchased  property  at  an  administrator's  sale  of  the  effects  of  B., 
cannot,  when  R'a  estate  is  insolvent,  buy  up  the  notes  of  K  to  ofiiet  them 
against  his  debt  to  the  administrator.    lb. 

5.  G.  G.  bought  slaves  of  N.,  which  were  introduced  into  this  State  and  sold, 
in  violation  of  law;  and,  to  secure  the  jRirchase-money,  executed  a  deed  of 
trust  on  land,  and  afterwards  sold  the  land  to  C.  G.,  which  was  again  sold, 
under  the  deed  of  trust  to  N.,  at  which  sale,  also,  C.  G.  became  the  pur- 
chaser, and  executed  his  note  to  N.  for  the  purchase-money,  and  gave  a  deed 
of  trust  to  secure  their  payment ;  N.  attempted  to  sell  under  the  deed  of 
trust,  and  was  enjoined  by  C.  G.,  on  the  ground  that  this  debt  to  N.  was  the 
assumption  by  him  of  the  debt  of  G.  G. ;  hdd,  that  the  illegality  of  the  con- 
sideration of  the  notes  of  G.  G.  did  not  attach  to  the  notes  given  by  C.  G., 
and  that  N.  was  entitled  to  sell  under  the  deed  of  trust 

Gibson's  heirs  v.  MblH,  d  oL  278. 

6L  When  notes  are  given,  and  a  deed  of  trust  executed  to  secure  their  pay- 
ment, it  is  no  ground  for  enjoining  a  sale  under  the  deed'of  trust,  that  a  suit 
at  law  is  pending  upon  the  notes,  in  which  their  validity  is  questioned,    lb, 

7.  J.  H.  executed  a  note,  with  W.  H.  as  his  surety,  to  L.  M.  &  Co. ;  and,  to 
indemnify  W.  H.,  J.  H.  conveyed  property  in  trust  to  G. ;  L.  M.  &  Ca  trans- 
ferred the  note  to  D.,  who,  J.  H.  becoming  insolvent,  filed  a  bill  to  subject 
the  property  conveyed  in  trust  to  G.,  to  the  satisfaction  of  his  debt;  hdd^ 
that  the  trust-property  was  liable  in  equity  to  tlie  payment  of  the  note  in  the 
hands  of  the  assignee.    Dick^  etoLy.  TruLy^  et  d.  557. 

8.  P.,  about  to  trade  with  D.  for  the  note  of  H.,  went  to  H.,  to  inquire  if  the 
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note  was  good.  H;  answered  that  it  was  g^od,  and  would  be  paid  at  maturity ; 
P.  thereupon  traded  for  the  note,  aflerward  assigned  it  to  J.  (informing  him  of 
H.'s  statement),  who  sued  H.  thereon;  held,  that  H.  was  precluded,  by  the 
representations  made  to  P.,  from  setting  up  as  a  defence  to  the  suit  by  J., 
any  failure  of  consideration  between  himself  and  D.,  the  original  holder  of 
the  note.    Homer,  etoLv,  Johnston,  et  oL;  Marshall  v.  Morton,  d  oL  563. 

9.  Where  a  note,  made  for  discount  at  a  bank,  is  made  payable  to  the  banking 
company,  and  is  signed  by  J.,  als  principal,  and  H.  and  others,  as  surety,  and 
the  bank  refuses  to  discount  it,  and  the  note  is  afterwards  passed  to  W.  in 
payment  of  the  debts  of  some  third  person,  neither  principal  nor  surety  to 
the  note ;  and  without  their  assent,  W.  having  full  knowledge  of  the  object 
of  the  creation  of  the  note ;  hdd,  that  the  note,  in  the  hands  of  W.,  was  not 
obligatory  upon  the  surety.    Herring  v.  Winans,  et  oL  466. 

10.  Where  a  note  is  payable  to  a  banking  company,  and  is  taken  by  W.,  with- 
out  indorsement  from  the  payees,  W.  is  affected  by  all  the  equities  of  the 
makers  of  the  note.    i6. 

BOND  FOR  TITLE. 

H.  bought  land  of  P.  and  L.,  and  gave  his  notes  for  the  purchase«money, 
and  took  their  bond  for  title.  H.  did  not  pay  his  notes  when  due,  and  P.  and 
L.  sold  the  land  to  B.  and  M.,  who  had  knonrledge  of  the  prior  sale  to  H. 
H.  filed  his  bill,  offering  to  pay  the  notes,  andddemanding  title;  hdd,  that  H. 
was  entitled  to  the  land  upon  the  payment  of  the  notes,  and  that  B.  and  M. 
held  the  legal  title  for  the  benefit  of  H.    jERnef  v.  Baiau,  et  oL  530. 

BOND  09  INDEMNITY. 

F.  and  I.  entered  into  partnership  to  transact  the  mercantile  business.  F. 
sold  out  to  I.,  and  I.  gave  F.  a  bond  of  indemnity,  with  surety,  conditioned, 
to  pay  all  the  liabilities  of  the  firm.  I.  died  insolvent,  without  any  legal 
representative,  and  leaving  the  debts  unpaid.  F.  filed  a  bill  against  the 
sureties  in  the  indemnity  bond,  to  compel  them  to  a  specific  performance  of 
their  contract ;  hdd,  on  demurrer  to  the  bill,  that  the  Court  could  not  grant 
the  relief  asked,  and  decree  a  specific  performance  of  such  a  contract 

Foote,  etoLv,  Garland,  et  aL  95. 

C- 

CESTUI  QUE  TRUST. 
A  person  for  whose  benefit  a  trust  is  created  without  his  knowledge,  may 
aflerwards  affirm  it,  and  enforce  its  execution. 

Martin  Pleasants  Sf  Co.  v.  Glasscock,  et  aL  17. 

CHOSES  IN  ACTION. 
1.  A  court  of  equity  will  subject  the  chases  in  adion  of  a  debtor,  in  the  hands 
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of  a  volantary  assignee,  to  the  payment  of  the  debt  of  a  judgment  creditor 

Writrht,  ti  al.  V.  Petrie,  et  aL  282. 
%  The  interest  of  a  mere^mortgagee,  is  in  the  nature  of  a  ehost  in  adUm,  and 
cannot,  therefore,  be  seized  and  sold  under  an  execution  at  law. 

Boisgerard,  et  aL  v.  WaU,  404. 

CIRCUIT  COURT. 
L  The  jurisdiction  of  circuit  courts  in  the  foreclosure  of  mortgages,  is  con- 
current and  coextensive  with  that  of  the  Superior  Court  of  Chancery. 

TooUy  V.  Kaney  et  at.  5ia 
2.  If  it  should  become  necessary  to  file  an  original  bill  to  enforce  a  decree 
for  the  foreclosure  of  a  mortgage,  rendered  by  the  Circuit  Court,  that  Court 
would  have  jurisdiction  to  entertain  such  a  bill,  as  incident  to  its  power  to 
decree  a  foreclosure.    i&. 

See  Mortgage,  26.    Jurisdiction,  21. 

CIRCUIT  JUDGE. 

The  statute  authorizing  circuit  judges  to  grant  injunctions,  **  within  their 
respective  circuits,"  limits  their  power  to  cases  which  have  originated  with- 
in the  districts  over  which  their  jurisdiction  extends ;  and  an  injunction  in 
a  case  originating,  and  to  operate  beyond  this  district,  granted  by  a  circuit 
judge,  is  void.    Montgomery,  etaLy.  Bank  qf  Rodney^  et  oL  632. 

COMMISSIONER. 

L  A  commission  is  not  necessary,  under  the  present  practice  of  this  Court, 
to  take  depositions,  they  can  be  taken  oifnotice. 

Gordon,  sen,  v.  fFaikins,  et  al,  37. 

2.  A  commissioner  in  chancery,  to  effect  a  sale  by  the  Court,  has  no  authority 
or  power  to  substitute  one  purchaser  for  another,  without  tl^  entire  assent 
of  the  first  purchaser.     VanTierson  v.  Cord,  et  al,  345. 

2,  Where  a  commissioner  makes  a  sale  of  mortgaged  premises,  and  the  purchaser, 
fails  to  comply  with  the  precedent  requirements  of  the  decree,  the  commis- 
sioner has  no  authority  to  receive  a  bond  from  another  person  of  the  amount 
of  the  purchaser's  bid ;  but  the  property  remains  in  his  hands,  as  if  no  sale 
had  taken  placa    ib. 

4.  A  commissioner,  having  advertised  the  property  for  sale,  upon  a  failure  from 
any  cause  to  sell  on  the  appointed  day,  has  power,  unless  his  authority  iff 
restricted  by  the  decree  on  its  face,  or  limited  to  a  single  specified  time,  to 
advertise  the  property  for  sale  again  and  again,  until  he  effectuates  the  ob- 
ject of  his  appointment    i&. 

5.  The  powers  of  a  commissioner  to  sell  property  by  decree  of  the  Chancery 
Court,  are  precisely  the  same  that  a  sheriff  has,  when  a  writ  of  ferifadas 
is  placed  in  his  hands.    &. 

6.  JD.  filed  her  bill,  claiming  a  large  sum  to  be  due  from  R.'8  intestate,  V.  (for 
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whom  D.  had  once  been  ^ardian),  for  sama  expended  for  V.  while  she  was 
her  ward.  An  interlocutory  decree  for  ah  account  was  ordered,  and  the 
confmissioner  reported  a  largre  balance  to  be  due  D^  for  the  care  of  V^  not 
only  while  the  relation  of  guardian  and  ward  existed,  but  for  a  period  lon^ 
anterior  to  that  time  ;  which  report,  althoo^^h  excepted  to  by  both  parties, 
was  confirmed,  without  disposing  of  the  exceptions;  heU  upon  final  hearing^ 
of  the  cause,  that  the  report  of  the  commissioner  was  not  res  adpuBada  by  the 
order  of  confirmation,  but  was  under  the  control  of  the  Court,  and  sboald 
be  set  aside  and  cancelled  for  irregularity.    Daoia  y.Eoberfs,  543. 

7.  An  interlocutory  decree  for  an  account  is  always  under  the  control  of  the 
Court,  and  may,  under  peculiar  views,  even  after  confirmation  of  the  report 
by  a  commissioner,  taking  an  account  under  the  decree,  be  reviewed  and 
set  aside.    lb. 

8.  A  sale  of  mortgaged  premises  by  a  commissioner,  is  a  sale  by  the  Coort, 
and  is  not  complete,  or  title  passed  thereby,  until  a  report  thereof  ia  made 
to  the  Court,  and  that  report  confirmed.    TooUy  v.  KmU^  et  aL  518. 

9.  In  case  of  any  error  in  the  proceedings  in  a  commissioner's  sale,  the  Court 
will,  even  after  confirmation  of  the  report,  set  aside  the  confirmation,  and 
rectify  the  evil ;  and  if  necesdary,  upon  petition,  order  a  resale.    Ik 

CONSIDERATION. 

1.  Money  paid  upon  an  illegal  consideration,  cannot  be  recovered  baclL 

Rouxm  ^  Harris  v.  Adams,  doLiA, 

2.  R.  &  H.  introduced  negroes  into  this  State  since  the  first  of  May,  1833;  as 
merchandise,  and  for  sale,  and  sold  them  to  R.,  and  took  in  payment  for 
them  the  notes  of  A.,  payable  to  H.  G.  R.,  and  by  H.  G.  R.  indorsed,  se- 
cured by  mortgage  on  a  tract  of  land ;  heU  upon  this  state  of  fact,  that 
R.  &  H.  were  entitled  to  foreclose  the  mortgage  given  by  A.,  and  assigned  in 
payment  of  the  illegal  consideration  by  H.  G.  R.  to  R.  &  H.    lb, 

3.  A  vendee,  having  purchased  negroes,  introduced  into  this  State  in  violation 
of  the  constitution,  cannot,  in  a  court  of  equity,  escape  the  payment  of  the 
purchase-money,  without  offering  to  surrender  back  the  slaves,  and  accoont 
for  their  hire.    lb. 

4  Taking  property  in  payment  of  a  preexisting  debt,  does  not  make  the  buyer 
a  purchaser  for  valuable  consideration,  in  the  eye  of  the  law,  as  against  one 
holding  a  prior  equity.    lb. 

&  A  party  having  a  valid  defence  to  a  portion  of  the  amount  of  a  judgment 
at  law  against  him,  cannot  have  an  injunction  for  the  whole  amount  of  the 
judgment    Commissioners  of  iht  Sinking  Fund  v.  Patriekj  et  aLUO. 

6.  G.  sold  B.  &  W.  negroes,  introduced  into  this  State  in  violation  of  law ; 
B.  &  W.  executed  a  note  in  payment,  which  M.  indorsed ;  G.  sued  R  &  W. 
at  law  upon  the  note,  and  they  set  up  the  illegality  of  the  consideration  of 
the  note,  and  were  discharged.  G.,at  ^the  same  time,  sued  M.  the  indotser, 
who,  being  ignorant  of  the  consideration  of  the  note,  made  no  defence,  and 
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JBdgment  was  had  against  him.  M.  exhibited  bis  bill,  setting  forth  these 
facts,  and  praying  for  a  perpetual  ii^anction  against  the  judgment  at- law; 
hdd^ibeXM.  was  entitled  to  the  relief  asked,  and  that  the  injunction  should 
be  perpetually  e   oined.    MUler  v.  Gotftvu,  524. 

CONTRACTS. 

L  Where  a  vendee  takes  from  his  vendor  such  title  only  as  the  vendor  had, 
he  cannot  afterwards,  for  mere  defect  in  title,  obtain  a  rescission  of  the  con- 
tract   Piniard  v.  Marlin,  et  al.  126. 

a  Where  a  vendee  comes  to  the  knowledge  of  a  fraud  practised  upon  him  in 
the  sale  of  property,  and  afterwards  continues  for  a  series  of  years  in  the 
use,  enjoyment,  and  occupation  thereof,  without  t&king  any  active  measures 
for  redress,  or  making  known  any  dissatisfaction,  until  a  change  of  times 
may  have  depreciated  its  value,  he  can  have  no  relief  in  equity.    A. 

3.  Where  a  party,  having  knowledge  that  he  has  been  defrauded,  proceeds  to 
4lo  acts  in  confirmation  of  his  contract,  by  voluntarily  entering  into  a  new 
engagement  concerning  it,  be  will  be  held  thereby  to  have  waived  the 
fraud,  and  to  have  renounced  that  relief,  which  Jie  might  afterwards  have 
had  in  equity.    lb, 

4  Fraud  may  be  inferred  from  facts  and  circumstances,  such  as  the  nature  of 
the  centract,  and  the  relation  and  circumstances  of  the  parties. 

Pope  V.  Andrews,  etal.  135. 

5i  A  party,  who  receives  from  his  debtor  the  note  of  a  third  person  as  collat- 
eral security  for  his  own  debt,  is  bound  to  use  due  diligence  in  collecting  it, 
aikd  if  it  is  lost,  by  any  delay  of  his,  he  becomes  responsible  for  the  amount, 

Steger,  administratar,  v.  Bushy  et  al.  172. 

d  A  mere  delay  to  prosecute  the  collection,  unaccompanied  by  consequent 
loss,  will  not  render  the  creditor  responsible.    lb. 

7.  Where  a  creditor,  having  sued  upon  collateral  paper,  granted  a  stay  of  ex- 
ecution for  six  months  upon  the  judgment ;  hdd,  that  the  stay  is  not  such 
delay  (unless  the  stay  is  the  occasion  of  the  loss  of  the  debt)  as  will  render 
the  creditor  responsible  for  the  amount  of  the  collateral  paper.    lb, 

6.  Where  a  party  has  knowingly  entered  into  an  illegal  contract,  and  has 
Toluntarily  made  payment  therein,  he  has  no  claim,  either  in  law  or  equity, 
to  recover  back  the  money  expended.  Hope  v.  Evans,  eialldS, 
fi.  R  sold  H.  a  tract  of  land  and  negroes,  some  of  the  latter  of  which  had 
been  brought  into 'this  State  in  violation  of  law,  for  sale.  H.  made  partial 
payment,  and  filed  his  bill  to  rescind  the  contract  of  sale,  which  he  averred 
was  an  entire  one,  on  account  of  illegality ;  hdd,  that  H.  was  entitled  to  no 
relief;  |hat  the  Court  would  not  decree  a  repayment  of  the  money  already 
paid,  and  would  not  decree  a  partial  rescission  of  the  contract    lb, 

10.  To  discharge  one  party  to  a  contract,  on  the  ground  of  the  failure  of  the 
other  to  perform  his  part,  such  fiulure  must  be  clearly  established  by  full, 
direct,  and  satisfactory  evidence. 

Wr^A<,  €<  oL  V.  Pefne,  d  02. 282. 
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11.  P.  contracted  to  build  a  railroad  for  the  Brandon  Bank  at  a  attpolated 
price,  and,  receiving  money  from  the  bank  for  that  purpose,  executed  a 
mortgage  to  secure  its  proper  application ;  P.  abandoned  the  work  before 
its  completion,  and  while  the  bank  was  in  advance  of  money  to  P^  the  bank 
being  in  embarrassed  and  failing  circumstances,  without  valid  consideration, 
voluntarily  released  the  mortgage,  and  discharged  P.  from  the  debt;  kM, 
that  the  release  of  tlie  mortgage,  and  the  discharge  of  the  debt,  were  fraud- 
ulent and  void  as  to  the  judgment  creditora  of  the  bank.    Ift. 

12.  In  forming  an  estimate  of  the  damages  sustained  by  one  party  fbr  the 
failure  of  the  other  to  perform  a  contract  between  them,  the  possible  pro- 
fits of  money,  or  the  amount  saved  to  the  other,  are  not  proper  criteria.    R. 

13.  P.  being  about  to  construct  a  railroad  for  an  incorporated  company,  wbich 
was  to  make  advances  of  money  for  that  purpose,  executed  a  mortgage  to 
the  company,  to  indemnify  them  against  any  loss  by  reason  of  his  failure  to 
comply  with  his  contract ;  P.,  at  a  time  when  the  company  were  largely  in 
advance  to  him  beyond  the  amount  expended,  abandoned  his  contract;  Md, 
that  as  to  the  sum  so  in  advance  by  the  company,  the  damages  sustained 
by  them  would  be  considered  as  liquidated,  and  so  far  the  mortgage  and 
damages  would  be  subject,  in  equity,  to  a  judgment  creditor  of  the  coon- 
pany, seeking  to  subject  them  as  equitable  assets. 

Wright,  dal.y.Peiyie,Hd.2S2, 

14.  In  a  contract  between  a  company  and  an  individual,  wherein  the  latter 
agreed  to  build  a  railroad  for  the  former,  and  the  former  agreed  to  pay  the 
latter  in  instalments,  as  the  work  progre-ised ;  hdd,  that  the  latter  would 
be  entitled  to  recover  a  ratable  portion  of  the  money  far  the  ratable  per- 
formance of  the  work.    lb. 

15.  Where  one  party  abandons  a  contract,  with  the  consent  of  the  other,  which 
he  has  undertaken,  that  consent  would  bind  the  other  to  pay  for  that  pcv- 
tion  of  the  contract  actually  accomplished.    lb, 

16.  A  rescission  of  a  contract,  on  account  of  alleged  defect  of  title,  will  not 
be  granted,  where,  at  the  hearing  of  the  case,  it  is  apparent  a  perfect  title 
may  be  had,  and  no  fraud  is  alleged  or  proved. 

Ftddiery.  WiUon,  HaLSTG. 

17.  As  a  general  rule,  a  court  of  equity  will  not  rescind  a  contract  fbr  mere 
defect  of  title,  where  the  vendor  has  been  guilty  of  no  fraud,  mistake,  or 
misrepresentations,  unless,  at  the  time  of  the  decree,  it  appeara  that  the 
vendor  is  totally  unable  to  make  title,  and  there  is  no  adequate  remedy 
at  law.    lb. 

18.  Time  is  never  important  in  equity,  unless  made  so  by  the  very  terms  of 
the  contract,  or  is  necessarily  so  from  the  veiy  nature  of  the  property  about 
which  the  contract  is  made.    lb. 

19.  A  vendee,  discovering  a  defbct  in  his  title,  should  at  once,  if  be  designs 
doing  so  at  all,  surrender  the  possession  of  the  property,  and  denuad  a  re- 
scission, and  his  neglect  to  do  so,  is  a  waiver  of  his  right  to  arescisBioiL  Jk 
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20.  Where,  by  a  contract  of  sale  of  real  estate,  part  of  the  purchase-money 
was  to  be  paid  down,  and  the  remainder  in  instalments,  secured  by  deed  of 
trust,  before  the  property  is  to  be  delivered,  and  only  a  portion  of  the  cash 
payment  is  made,  and  Uie  property  is  delivered,  and  the  deed  of  trusts  for 
•the  instalments  taken ;  hdd,  that  the  vendor  has  no  equitable  lien  upon  the 
land  sold,  for  the  unpaid  portion  of  the  purchase-money,  agreed  to  be  paid 
in  cash.    PkUltp*  v.  Saundersany  d  al,  462. 

21.  S.  contracted  with  P.  and  others,  to  do  a  piece  of  work,  for  a  certain  agreed 
price,  and  receive  his  pay  in  the  notes  of  a  certain  bank,  or  their  equivalent, 
the  price  agreed  to  be  paid  being  but  a  fair  compensation  for  the  labor  to 
be  done ;  before  the  work  was  completed,  the  notes  of  the  bank  Agreed 
upon,  depreciated  to  be  worth  but  one  tenth  of  their  value  at  the  time  of 
the  contract  \  S.  filed  his  bill  to  enforce  the  payment  in  good  money  of  the 
debt  due  him,  which  P.  and  others  resisted,  and  claimed  the  right  to  pay  in 
the  notes  agreed,  on ;  hdd,  that  the  great  depreciation  of  the  notes  agreed 
on,  was  a  circumstance  not  looked  to,  or  provided  for  by  either  party,  and 
that  it  would  be  inequitable  to  force  S.  to  receive  them,  and  that  he  was  en- 
tled  to  recover  a  fair  price  for  the  work  done,  in  current  money. 

Sample  v.  Pickens^  et  aL  501. 

22.  H.  bought  land  of  P.  &  L.  and  gave  his  notes  for  the  purchase-money, 
and  took  their  bond  for  title ;  H.  did  not  pay  his  notes  when  due,  and  P.  & 
L.  sold  the  land  to  B.  &  M.,  who  had  knowledge  of  the  title-i^e  to  H. 
H.  filed  his  bill,  offering  to  pay  the  notes,  and  demanding  title ;  hddy  that  H. 
was  entitled  to  the  land  upon  the  payment  of  the  notes,  and  that  B.  &  M. 
held  the  legal  title  for  the  benefit  of  H.    Hines  v.  Batne,  et  aL  530. 

CORPORATION. 

I.  A  corporate  body  can  make  an  assignment  of  its  property,  in  trust,  for 
the  payment  of  its  just  debts,  preserving  to  each  creditor  the  right  of  shar- 
ing equally,  according  to  the  amount  of  his  claim. 

RohinSf  d  al.  v.  Embry,dail,  207. 

3»  The  property  of  a  banking  corporation  is  a  trust-fund  for  all  its  creditors; 
and  in  an  assignment  by  such  a  corporation,  if  a  preference  in  favor  of  the 
debts  due  to  any  particular  creditor,  or  set  of  creditors,  is  given,  the  assign* 
mentwill  be  void.    Sedqware,    Jb, 

SL  Banking  corporations  are  trustees  not  only  for  the  stockholders,  but  also 
for  the  creditors,  who  haVe  a  prior  and  paramount  equity.    A. 

4.  The  creditors  of  a  corporate  body  can  enforce  their  claims  against  any  of 
the  property  of  the  incorporation  in  the  hands  of  persons  affected  with 
knowledge  of  its  corporate  character.    lb* 

5-  It  is  essential  to  the  validity  of  an  assignment  by  an  incorporation,  that  the 
assignor,  by  the  assignment,  part  absolutely  with  all  title  to  the  property,  and 
all  authority  to  control  it,  free  from  all  restrictions,  that  will  unnecessarily  ^ 
delay  creditors ;  there  roust  be  no  restrictions  for  the  assignor's  benefit,  ex- 
cept of  the  surplus;  no  authority  given  to  control  or  direct  the  assignees ; 
VOL.  I.  82 
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and  til  the  uses  must  be  expressly  declared  ;  where  any  of  these  ohjeetioDS 
exist,  the  assignment  will  be  void.  !&. 
6L  A  banking  company,  to  which  a  railroad  was  by  its  charter  affixed,  having 
nearly  completed  the  road,  and  exhausted  its  means,  being  compelled  to 
make  an  assignment  for  the  benefit  of  its  creditors,  and  the  period  for  com* 
pleting  the  road,  allowed  by  the  charter  of  the  company,  having  nearly  ex- 
pired, the  expiration  of  which,  without  the  completion  of  the  road,  would 
cause  a  forfeiture  of  the  charter,  and  the  road  in  its  then  condition  being 
comparatively  worthless,  its  not  being  completed  would  be  a  total  loss  to  the 
company  of  the  amount  expended,  and  would,  if  not  destroy,  greatly  dimin- 
ish, the  ability  of  the  company  to  meet  its  debts ;  kddf  that  a  provision  in 
the  deed  of  assignment,  authorizing  the  sssignees  to  borrow  two  hundred 
and  fifly  thousand  dollars  to  complete  the  road,  and  pledging  the  assets  of 
the  company,  and  the  profits  of  the  road>  for  the  payment  of  that  sum  when 
borrowed,  before  any  of  the  other  debts  were  paid,  did  not  vitiate  the  as- 
signment   lb. 

7.  If  an  assignment  be  otherwise  free  from  the  imputation  of  firaod,  zt  is  not 
vitiated  by  being  made  in  part  to  secure  anticipated  advances^  especiaJiy 
where  those  advances  are  in  aid  of  the  general  purposes  of  the  sssigmnenL 

8.  A  banking  corpoiation,  with  a  railroad  annexed,  in  msking  an  assignment 
of  its  effects  to  assignees  to  pay  its  debts,  assigned  to  the  assignees  the 
power  of  managing  and  controlling  the  railroad;  hdd^  that  this  pronaon  of 
the  assignment,  merely  assigned  the  profits  of  the  road,  with  the  temporary 
control  of  the  road  to  the  assignees,  for  the  benefit  of  the  creditors,  and 
did  not  vitiate  the  assignment,    lb, 

9.  In  such  case,  if  the  charter  had  required  a  committee  of  the  directory  to 
to  manage  the  road,  an  assignment  by  the  directory  of  the  managonent  of 
the  road  to  others  than  a  committee  of  the  directory,  would  be  a  matter  be- 
tween the  directors  and  stockholders,  or  the  latter  and  the  government,  and 
could  not  be  questioned  by  another  person,    lb. 

10.  A  provision  in  a  deed  of  assignment  by  a  corporation,  that  the  directory 
should  have  power  to  appoint  new  trustees  to  fill  any  vacancy  that  may  oc- 
cur, by  death  or  otherwise,  is  not  a  reservation  that  will  vitiate  the  sss^n- 
ment    lb. 

XL  Where,  by  an  assignment  for  the  benefit  of  creditors,  twelve  montkswere 
allowed  to  collect  the  debts,  and  convert  into  money  the  property  of  the  as- 
signor, before  distribution  among  the  creditors ;  the  debts  being  aumerooa 
and  widely  scattered  over  the  country,  and  the  creditors  of  the  assignor  re- 
siding at  distant  places ;  hdd^  that  the  time  allowed  was  not  unreasonable, 
and  would  not  render  the  assignment  void.    IL 

12.  Where  assignment  is  made  by  a  bank  of  its  effects  to  pay  its  debts,  at  a 
period  of  great  pecuniary  embarrassment  and  general  insolvency,  and  power 
is  given  by  the  assigmnent  to  the  assignees  to  compromise  with  the  debtors 
of  the  bank,  in  such  manner  as  would  be,  in  the  judgment  of  the  assignesa^ 
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.«to  the  interest  of  the  creditors  of  said  bank;"  held,  thfX  the  assignment 
was  not  vitiated  by  such  a  provision,  and  the  power  might  be  exercised.  IL 
13b  Where  a  bank,  with  a  railroad  attached,  in  an  assignment  of  its  effectSi 
made  the  assignees  the  joint  agents  of  the  bank  and  its  creditors ;  in  the 
management  of  the  road,  the  agents  of  the  bank,  and  in  the  receipt  and  dis- 
bursement of  its  profits,  the  agents  of  the  creditors ;  heldt  that  the  provision 
in  tha  assignment  gave  the  bank  no  control  over  the  assignees,  and  did  not 
avoid  the  assignment    lb. 

14.  In  an  assignment  by  a  bank  of  its  effects  by  a  provision,  prohibiting  the 
assignees  from  paying  any  claims  until  their  validity  has  been  tested  in  a 
mode  pointed  out  in  the  assignment ;  heU  not  to  avoid  the  assignment    75. 

15.  Where,  in  a  deed  of  assignment  of  its  property,  a  bank  conveyed,  in  gen- 
eral words,  all  its  effects ;  hddj  that  the  omission  to  annex  a  schedule  of  the 
property  assigned,  is  no  objection  to  the  validity  of  the  assignment    Ih. 

16.  In  a  deed  of  assignment  by  a  bank,  a  covenant  on  the  part  of  the  assignees 
to  exhibit,  periodically,  a  statement  of  their  accounts  to  the  board  of  direc- 
tors, is  no  objection  to  the  validity  of  the  assignment    A. 

17.  Where  a  deed  of  assignment  by  an  incorporation  of  its  effects,  for  the  pay- 
ment of  its  debts,  is  void  in  part,  it  is  void  in  toio.    lb. 

18.  A  provision  in  a  deed  of  assignment  by  a  bank,  requiring  the  assignees 
^'to  pay  all  the  necessary  expenses  of  president,  directors,  and  company  of 
the  bank,  in  the  management  of  the  corporation  f  held,  not  to  be  such  a 
reservation  for  the  benefit  of  the  grantor,  as  will  make  the  assignment  void 
upon  its  face ;  the  fund  assigned  for  the  payment  of  the  debts  being  not  only 
a  limited  and  definite  amount,  but  also  of  an  indefinite  assignment  of  annu- 
ally accruing  profits;  and  the  reservation  not  appearing  to  be  for  any  fraud- 
ulent purpose.    lb, 

19.  In  a  contract  between  a  company  and  an  individual,  wherein  the  latter 
agreed  to  build  a  railroad  for  the  former,  and  the  former  agreed  to  pay  the 
latter  in  instalments,  as  the  work  progressed ;  held,  that  the  latter  would  be 
eiititled  to  recover  a  ratable  portion  of  the  money>  for  the  ratable  perform- 
ance of  the  work.    Wrighi^  et  aL  v.  Pdrie,  d  oL  282. 

20.  A  banking  corporation  has  power  to  make  an  assignment  of  its  effects  for 
the  benefit  of  its  creditors,  to  trustees,  and  such  an  assignment  will  be  up- 
held in  equity.   MorUgomery,  etoLv,  Tlie  Commercial  Bank  of  Rodney,  632. 

21.  The  legislature  of  Mississippi,  in  the  year  1840,  passed  an  act,  declaring 
that  ^  no  bank  in  this  State  shall  transfer,  by  indorsement  or  otherwise,  any 
note,  bill  receivable,  or  other  evidence  of  debt;"  hdd,  that  this  act  did  not 
take  away  from  a  bank,  in  failing  circumstances,  the  right  to  make  a  general 
assignment  of  its  effects  for  the  benefit  of  its  creditors.    lb. 

22.  Is  not  a  law,  prohibiting  corporations  from  the  performance  of  acts  not 
prohibited  by  the  charter,  and  not  extending  the  prohibition  to  individuals, 
unconstitutional  ?     Quare,    lb. 
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cosxa 

Where  a  party,  baying  land,  agreed  to  make  a  caai  payment  in  part,  to 
secure  the  remainder  of  the  purchase-money  by  deed  of  trust  on  the  land 
purchased,  and  when  the  sale  was  consummated,  paid  only  a  portion  of  the 
proposed  cash  payment,  and  the  vendor  filed  a  bill  in  equity,  to  enforce  a 
supposed  equitable  lien  for  that  unpaid  portion ;  AeU,  although  the  complain- 
ant was  not  entitled  to  the  relief  asked,  yet  his  bill  shall  be  dismisBed  at  the 
cost  of  the  vendee,  who  occasioned  the  injury. 

PhUlips  V.  Sayndenofty  et  oL  462. 

COVENANT. 

1.  A  covenant  of  general  warranty,  binding  the  grantor  and  his  heirs  in  a  deed 
of  bargain  and  sale  of  real  estate,  is  a  real  covenant  running  with  the  land, 
and  enures  to  the  benefit  of  all  subsequent  purchasers. 

Torrey  v.  Jifinor^  d  aL  489. 

2.  S.  6.  sold  by  deed  of  warranty,  binding  himself  and  heirs,  a  tract  of  land 
to  M.,  who  intermarried  with  A.  G.,  one  of  the  heirs  of  S.  G.  M.  alienated 
the  land,  and  died ;  his  widow  applied  for  dower  in  the  land  so  sold  to  her 
husband ;  held,  tliat  she  was  not  entitled  to  dower  therein.    Ih. 

3.  Where  covenants  are  mutual  and  dependent,  and  have  been  violated  by  one 
party  thereto,  and  the  other  desires  to  absolve  himself  therefrom,  he  most 
oflTer  to  comply  fully  with  his  part  of  the  contract,  before  he  can  do  so. 

Mines  v.  Baine,  d  aL  530. 

4.  Where  an  administrator  sells  property  of  his  intestate,  there  is  an  implied 
covenant  with  the  purchaser,  that  he  has  authority  to  sell. 

Crisman,  etaLy  Btasky,  cdmrnstraiar,  561. 

COURT  OP  CHANCERY. 

1.  A  court  of  chancery  has  jurisdiction  to  decree  a  cancelment  of  a  tax  col- 
lector's deed,  in  a  proper  case.    Bacon^  etaLy  Conuy  346. 

2.  Where  a  judgment  has  been  obtained  against  the  representatives  of  a  de- 
ceased person,  and  the  estate  of  the  deceased  has  been  represented  insol- 
vent to  the  probate  court,  it  is  irregular  under  the  statute  (How.  and  Hutch. 
410)  to  sue  out  an  execution  upon  such  judgment  against  the  estate,  and  a 
court  of  chancery  will  enjoin  it.   Miberfs  administraton  v.   WiUurSfSdQ, 

3.  By  the  constitution  of  Mississippi,  **  a  separate  superior  court  of  chanceiy 
is  created,  *'  with  full  jurisdiction  in  all  matters  of  equity  ;**  it  is  provided, 
that  the  **  chancellor  shall  be  elected  by  the  qualified  electors  of  the  whole 
State,  for  the  term  of  six  years,  and  shall  be  at  least  thirty  years  old  at  the 
time  of  his  election ;"  the  legislature  afterwards  passed  a  law,  providing  for 
the  appointment  of  a  special  chancellor,  by  selection  of  the  parties  litigant, 
or  by  lot  (if  they  could  not  agree),  to  sit  in  the  trial  of  any  case  where  the 
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chanGellor,  from  intereBt  or  other  cause,  was  disqualified  from  trying  the 
case ;  heldy  that  the  act  of  the  legislature  was  not  unconstitutional. 

MorUgomenfj  ei  aL  ▼.  Bank  of  Rodney,  632. 

CREDITORS. 

1.  A  creditor  of  the  estate  of  a  deceased  person  cannot  come  into  equity  to 

subject  to  the  satisfaction  of  his  debt,  property  of  the  decedent  in  the  hands 

of  a  third  person,  who  has  intermeddled  with,  and  possessed  himself  thereof. 

Martin  Pleasants  Sf  Co,  v.  Glasscock,  et  aL  17. 

2l  In  such  case,  the  creditor  has  a  plain,  adequate,  and  unembarrassed  remedy 

at  law.    Ih, 
8.  A  person,  for  whose  benefit  a  trust  is  created  without  his  knowledge,  may 
afterwards  affirm  it,  and  enforce  its  execution.    lb, 

4.  A  sale,  by  one  greatly  in  debt,  and  whose  every  means  were  more  than 
demanded  to  meet  his  immediate  and  pressing  wants,  of  his  property,  on  a 
credit  of  nine,  ten,  and  eleven  years,  is  made  **  with  intention  to  hinder,  de- 
lay, and  defraud  creditors."    Pope  v.  JIndrtws,  et.  aL  135.  ' 

5.  If  a  vendor  make  a  fraudulent  sale  of  his  property,  to  avoid  the  payment  of 
his  debts,  to  a  vendee  ignorant  of  the  fraud  of  the  vendor,  the  vendee  will 
be  protected  as  a  purchaser  for  valuable  consideration.    lb, 

6.  Where  a  creditor,  having  sued  upon  collateral  paper,  granted  a  stay  of  ex- 
ecution for  six  months  upon  the  judgment ;  hdd,  that  the  stay  is  not  such  delay 
(unless  the  stay  is  the  occasion  of  the  loss  of  the  debt)  as  will  render  the 
creditor  responsible  for  the  amount  of  the  collateral  paper. 

Sieger,  administrator,  v.  Bush,  et  aL  172. 

7.  The  property  of  *a  banking  corporation  is  a  trust-fund  for  all  its  creditors ; 
and,  in  an  assignment  by  such  corporation,  if  a  preference  in  favor  of  the 
debts  ^ue  to  any  particular  creditor,  or  set  of  creditors,  is  given,  the  assign- 
ment will  be  void.    Sed  quare,    Robins,  etoLv.  Embry,  et  aL  207. 

8.  Banking  corporations  are  trustees,  not  only  for  the  stockholders,  hot  also 
for  the  creditors,  who  have  a  prior  and  paramount  equity,    lb. 

9.  The  creditors  Of  a  corporate  body  can  enforce  their  claims  against  any  of 
the  property  of  the  incorporation,  in  the  hands  of  persons  affected  with  a 
knowledge  of  its  corporate  character.    Ik 

10.  P.  contracted  to  build  a  railroad  for  the  Brandon  Bank,  at  a  stipulated 
price ;  and,  receiving  money  from  the  bank  for  that  purpose,  executed  a 
mortgage  to  secure  its  proper  application.  P.  abandoned  the  work  before 
its  completion,  and  while  the  bank  was  in  advance  of  money  to  P.;  the  bank, 
being  in  embarrassed  and  failing  circumstances,  without  valid  consideration, 
voluntarily  released  the  mortgage,  and  discharged  P.  from  the  debt ;  hdd, 
that  the  release  of  the  mortgage,  and  the  discharge  of  the  debt,  ifere  fraud* 
ulent  and  void,  as  to  the  judgment  creditors  of  the  bank. 

Wrig}d,etaLy.  Petrie,  etal,Q82. 

11.  A  corporation  is  trustee  for  the  creditors;  and,  where  a  transfer  of  its 
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property  is  made  without  valid  cooaideratioii,  they  may  pame  the  property, 
and  force  the  aaaignee  thereof  to  account  for  it    A 

12.  A  court  of  equity  will  subject  the  choses  in  action  of  a  debtor,  in  the 
hands  of  a  voluntary  assignee,  to  the  payment  of  the  debt  of  a  judgment 
creditor.     fFright,  et  oLy.  Petrit^  d  aL  882L 

13.  P.,  being  about  to  construct  a  railroad  for  an  incorporated  company,  which 
was  to  make  advances  of  money  for  that  purpose,  executed  a  moitgage  to 
the  company,  to  indemnify  them  against  any  loss  by  reason  of  his  failure  to 
comply  with  his  contract:  P.,  at  a  time  when  the  company  was  lai^ly  in 
advance  to  him  beyond  the  amount  expended,  abandoned  hiscqptxact;  UdL 
that,  as  to  the  sum  so  in  advance  by  the  company,  the  damages  sustained  by 
them  would  be  considered  as  liquidated  ;  and,  so  far,  the  mortgage  and  dam- 
ages would  be  subject,  in  equity,  to  a  judgment  creditor  of  the  company 
seeking  to  subject  them  as  equitable  assets.    i6. 

14  Where  a  judgment  creditor  has  his  execution  returned  "  mdla  honOf"  but 
afterwards  levies  tho  same  on  personal  property,  in  which  the  defendant  in 
the  execution  has  merely  an  equitable  interest,  and,  pending  the  levy,  files 
his  bill  in  the  court  of  chancery,  to  subject  the  equitable  interest  of  the 
defendant  to  the  payment  of  his  judgment  debt ;  held,  that  the  right  of  the 
complainant  to  the  equitable  relief,  was  established  by  the  retnm  of  '^  wuBa 
hofna^  and  was  not  disproved  by  the  levy  upon  property  not  subject  to  sale 
under  execution.    Ih, 

15.  Where  a  bill  of  exchange  was  taken  by  a  judgment  creditor  &om  his 
debtor,  the  amount  of  which,  if  paid,  was  to  be  credited  on  the  judgment, 
and  the  bill  was  not  paid;  hdd,  on  a  bill  filed  by  the  judgment  debtor  to 
enjoin  so  much  of  the  judgment  at  law,  that  the  judgment  creditor  most 
either  credit  the  judgment,  or  deliver  back  the  bill  of  exchange. 

A*eu;ifian  v.  Afedt,  331. 

16.  Where  debts  due  to  a  partnership,  in  five,  ten,  and  fifleen  years,  the  cred- 
itors of  the  partnership  could  not  have  any  more  summary  remedy  on  the 
mortgages,  than  the  partners  themselves  would  have. 

BoisgarardydaL  v.  Wall,  404. 

17.  yVhere  each  partner  executes  a  mortgage  to  the  partnership,  for  the  pur- 
pose of  ^  binding  and  rendering  himself  liable  to  pay  the'*  partnership  debta^ 
and,  in  the  condition  of  the  mortgage,  recites,  that  the  mortgage  is  to  be 
discharged,  when  the  liabilities  of  the  partnership  are  all  paid ;  htH  that 
one  of  the  objects  of  the  mortgage  was,  to  secure  the  payments  of  the  debts 
of  the  partnership,    lb. 

CROSS-BILL. 

1.  Persons  not  parties,  defendants  to  the  original  bill,  have  no  right  to  file  a 
cross-bill  in  the  case;  but,  where  the  complainants  elect  to  treat  such  pro- 
ceedings as  a  cross-bill,  by  answering  it,  it  will  not  be  dismissed  on  motion, 
before  the  final  hearing.     Paynt  v.  CotDon,  ef  at  26. 


INDEX.  671 

2.  Whether,  in  such  case,  any  decree  can  be  given  upon  such  bill,  at  the  final 
hearing^.     Qu/ere.     lb. 

3.  A  defendant,  in  his  cross-bill  against  the  complainant,  cannot  introduce  new 
and  distinct  subjects  of  litigation,  from  those  which  are  in  controversy  in  the 
original  suit.    Fletcher  v.  Wilsotij  et  al.  376. 

4.  A  defendant  to  a  bill,  having  any  right  in  the  property  in  controversy,  not 
noticed  in  the  original  bill,  may  assert  that  right  by  way  of  cross-bilL    lb. , 


DAMAGES. 

1.  In  forming  an  estimate  of  damages  sustained  by  one  party,  for  the  failure 
of  the  other  to  perform  a  contract  between  them,  the  possible  profits  of  the 
one,  or  the  amount  possibly  saved  to  the  other,  are  not  proper  crUerift. 

Wrighi,  d  aL  v.  Pdrit,  etoL  282. 

2.  P.,  being  about  to  construct  a  railroad  for  an  incorporated  company,  which 
was  to  make  advances  of  money  for  that  purpose,  executed  a  mortgage  to 
the  company,  to  indemnify  them  against  any  loss  by  reason  of  his  failure  to 
comply  with  his  contract  P.,  at  a  time  when  the  company  were  largely  in 
advance  to  him  beyond  the  amount  expended,  abandoned  his  contract;  hdd^ 
that,  as  to  the  sum  so  in  advance  by  the  company,  the  damages  sustained  by 
them  would  be  considered  as  liquidated,  and  so  far  the  mortgage  and 
damages  would  be  subject  in  equity  to  a  judgment  creditor  of  the  company, 
seeking  to  subject  them  as  equitable  assets.    lb, 

DANCING  RABBIT  CREEK  TREATY. 

]«  The  refnsal  of  the  agent  of  the  United  States,  residing  with  the  Indians,  to 
register  the  application  of  the  Indians  claiming  under  the  14th  Art  of  the 
Dancing  Rabbit  Creek  treaty,  does  not  afibct  the  validity  of  the  claims 
tnd  application  of  such  Indians. 

Hein  of  Chadu  Land  v.  Heirs  tf  Thomaa  Land,  158. 

3.  The  right  of  the  head  of  a  Choctaw  fieimily  to  a  reservation  under  the  I4th 
Art  of  the  Dancing  Rabbit  Creek  treaty,  eesfed  whenever  such  Choctaw 
signified  his  intention  to  the  agent  of  the  United  States,  of  becoming  a 
citizen  of  the  State,  and  that  right  became  complete  whenever  a  residence 
on  the  land,  for  five  years  subsequent  to  the  ratification  of  the  treaty,  was 
accomplished,    lb. 

d.  Under  the  14th  Art  of  the  Dancing  Rabbit  Credc  treaty,  granting  reser- 
vations of  land  to  the  head  of  each  Choctaw  family,  and  to  each  of  his 
children,  the  treaty  intended  to  secure  to  the  head  of  tiie  family  only  one 
section,  and  to  each  of  the  children  the  amounts  stipulated  by  the  treaty ; 
hddy  therefore,  that  the  bill  of  a  Choctaw  Indian,  setting  up  titie  in  himself 
to  the  portion  of  land  reserved  for  his  children,  must  be  dismissed. 

PidoKM  V.  Harper^  d  al.  539. 
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DECREE. 

1.  Where  a  decree  of  sale  of  property  is  made,  it  is  generally  left  to  coonsd 
to  designate  the  length  of  time  and  mode  of  pablication  of  the  sale;  the 
Court  taking  care  that  the  notice  is  reasonable  and  fair. 

Guite  V.  Middldont  8d. 

2.  A  decree  cannot  be  amended  after  it  is  enrolled,  in  a  matter  of  materiality, 
unless  the  record  exhibits  something  to  amend  by ;  a  mere  clerical  mistake, 
or  miscalculation,  may  be  amended  at  any  time,  when  the  mistake  is  appaieot 
on  the  face  of  the  decree  or  record,    lb, 

3.  Where  a  decree  by  mistake,  required  certain  property  to  be  advertised  for 
six  mordhst  for  sale,  when  it  was  intended  to  be  advertised  for  only  sir  teedb^ 
and  the  decree  bad  beea  enrolled,  the  Court  refused  to  amend  it    &, 

DEED. 

1.  Whenever  the  description  given  in  a  deed  is  imperfect,  yet  sufficient  to 
point  inquiry  to  the  true  locality  and  boundary  of  the  land,  there  the 
deed  is  not  void  for  uncertainty,  but  the  defect  may  be  cured  by  the  aid  of 
parol  evidence  in  giving  identity  to  the  premises  intended  to  be  conveyed. 

JerUdnSyjum  v.  Bodlty^  d  dL  338L 

2.  Where  general  language  in  a  deed  of  marriage  settlement  is  inconastent 
and  in  conflict  with  the  purposes  as  defined  in  the  deed,  which  the  parties 
had  in  contemplation  by  the  settlement,  such  general  language  will  be 
qualified  and  restricted  by  the  definite  recital  of  the  deed. 

Williams  v.  Claiborne,  a  al  355. 
3*  In  the  construction  of  deeds,  the  intention  to  be  gathered  from  the  whole 
instrument  must  prevail,  unless  inconsistent  with  settled  rales  of  law.    Jb. 

4.  W.  (in  debt)  and  H.  (possessed  of  large  property),  being  about  to  many, 
by  deed  of  settlement  before  the  marriage,  convey  to  a  trustee  for  IL's  sole 
and  separate  use,  all  her  property,  and  the  interest,  income,  and  proceeds 
thereof,  on  trust ;  1.  For  the  use  of  W.  and  H.,  for  their  natural  lives,  sub- 
ject to  disposal  by  H.,  by  wilL  2.  That  H.  should  have,  during  her  lifi^ 
full  control  over  the  property,  and  that  it  should  not  be  subject  to  W.'s  debts 
or  his  control.  3.  That  the  trustee  might  sell  when  requested ;  heU  that 
W^  on  the  death  of  H.,  had  no  right  in  the  property  thus  conveyed,  or  to  a 
participation  in  the  proceeds,  income,  or  profits  of  it    3. 

5.  W^  about  to  marry  H.,  declared  by  deed,  his  intention  to  secure  to  H.  the 
separate  use  and  disposal  of  the  property  conveyed  by  the  deed,  and  abo 
the  income  and  profits  of  it;  held,  that  W.  is  estopped  by  the  recital  of  the 
deed,  to  set  up  a  claim  either  to  the  property,  or  the  profits  thereof.    Jk 

6.  If  the  description  of  land  in  a  deed,  though  not  certain  in  itself^  points  U> 
anything  which  will  give  exact  information  of  the  locality  and  boandaiy  of 
the  premises,  it  is  sufficient  to  charge  a  subsequent  purchaser  with  notice. 

Bingaman  v.  HifaUyetaL  437. 

7.  A  description  in  the  following  words ;  *<  lying  and  being  in  the  coonty  of 
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Yazoo,  and  State  of  Mississippi,  situate  on  Short  Creek,  about  three  miles 
from  Manchester,  in  township  eleven,  range  two,  west,  in  sections  eight,  nine, 
ten,  and  fiAeen,  containing  about  two  thousand  acres ;''  held^  to  be  sufficient 
to  affect  future  purchasers  with  notice.  lb, 
8.  The  words  **  lawful  heirs"  and  *'her  heirs  forever''  in  a  deed,  are  words  of 
limitation  of  the  estate  to  the  donee,  and  not  words  of  purchase  for  the  heirs. 

Warren  v.  Haky^  et  al.  647. 

DEED  OP  TRUST. 

I.  G.  6.  bought  slaves  of  N.,  which  were  introduced  into  this  State,  and  sold 
in  violation  of  law,  and  to  secure  the  purchase-money  executed  a  deed  of 
trust  on  land ;  and  afterwards  sold  the  land  to  C.  G.,  which  was  again  sold 
under  the  deed  of  trust  to  N.,  at  which  sale  also,  C.  G.  became  the  purchas- 
er, and  executed  his  notes  to  N.,  for  the  purchase-money,  and  gave  a  deed 
of  trust  to  secure  their  payment;  N.  attempted  to  sell  under  the  deed  of 
trust,  and  was  enjoined  by  C  G.,  on  the  ground  that  this  debt  to  N.  was  the 
assumption  by  him  of  the  debt  of  G.  G. ;  hMy  that  the  illegality  of  the 
consideration  of  the  notes  of  G.  G.,  did  not  attach  to  the  notes  given  by  G. 
G.,  and  thatN.  was  entitled  to  sell  under  the  deed  of  trust 

Gibson's  heirs  v.  Niblet,  et  aL  278. 

2l  Where  notes  are  given,  and  a  deed  of  trust  executed  to  secure  their  pay- 
ment, it  is  no  ground  for  enjoining  a  sale  under  the  deed  of  trust,  that  a  suit 
at  law  is  pending  upon  the  notes,  in  which  their  validity  is  questioned.    B. 

DEFENCE  AT  LAW. 
1.  A.  having  made  a  payment  upon  a  note,  which  is  credited  upon  the  back  of 
it,  being  sued  at  law  upon  the  noie,  permits  judgment  to  be  rendered 
against  him  for  the  whole  amount  of  the  note,  without  pleading  payment, 
or  calling  the  attention  of  court  and  jury  to  the  credit  on  \hb  back  of  the 
note,  is  not  entitled  to  relief  in  a  court  of  equity. 

ComnMsioners  i^  the  Sinking  Fund  v.  PcAruk,  et  aL  110. 
9L  a  party  having  a  valid,  legal  defence,  which,  by  gross  negligence,  he  failed 
to  make  at  law,  cannot  be  heard  to  make  it  in  a  court  of  equity.    lb, 

3.  It  is  a  valid  defence  to  an  action  upon  a  promissory  note  against  tlie  maker, 
that  the  note  belonged  to  a  deceased  person's  estate,  and  that  the  plaintiff 
received  it  in  payment  of  an  individual  debt  of  the  administraior. 

Cotton  V.  Parker^  admini^ratrrv,  125. 

4.  Quart.  Would  the  same  role  apply,  if  the  note  were  payable  on  its  face 
to  the  administrator  of  the  deceased's  estate  ?    lb, 

5.  A.  having  purchased  property  at  an  administrator's  sale  of  effects  of  B., 
cannot,  when  &'s  estate  is  insolvent,  buy  up  the  notes  of  B^  to  offset  them 
against  his  debt  to  the  administrator,    lb, 

6.  R.  obtained  a  judgment  against  F.  in  Louisiana,  by  default,  and  sold  a  tract 
of  land  to  F.,  in  discharge  of  the  judgment,  and  gave  a  receipt  accord- 
ingly ;  subeeqaently,  R.  fraudalently  procured  the  judgment  by  default  in 

TOL.    I.  83 
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LoaitiaBa  to  be  rendered  final ;  and  thereupon,  brongbt  a  record  thereof  to 
Miuiseippiy  and  sued  F.,  who  permitted  jadgment  to  go  by  defmult,  and 
filed  his  bill  in  this  Court,  alleging  as  bis  reason  for  not  defending  at  law, 
that  the  final  judgment  in  Louisiana  was  junior  to  the  date  of  the  receipt; 
held^  that  the  defence  of  F.  was  purely  legal,  and  that  the  reason  given  for 
not  making  the  defence  at  law,  was  insufficient    FLdcher  v.  Rapp^  374. 

7.  M.  indorsed  a  note  in  favor  of  G.,  upon  which  the  maker  afterwards  paid 
part,  and  renewed  the  balance  of  a  new  note,  which  M.  also  indorsed. 
Suit  was  afterwards  brought,  and  judgment  obtained  against  M.,  when  he 
exhibited  his  bill,  stating,  that  the  note  had  been  given  for  an  illegal  con- 
sideration, which  he  was  not  aware  of,  till  after  judgment  was  given  against 
him,  and  therefore  he  did  not  defend  at  law ;  held,  that  the  ezcose  for 
not  making  the  defence  at  law  was  insufficient,  and  equity  could  grant 
no  relief.    Miller  v.  GaMns,  534. 

8.  An  allegation,  that  the  complainant  did  not  come  to  the  knowledge  of  the 
defect  of  his  vendor's  (who  was  an  administrator)  power  to  sell,  until  after 
the  judgment  at  law  in  favor  of  the  vendor  for  the  purchase-moDey,  m  a 
sufficient  ezcoae  for  not  having  made  the  defence  at  law. 

Crisman  ▼.  Beatky,  admmitiniorf  561. 

DEPENDANTa 

].  Persons  not  parties  defendants  to  the  original  bills  have  no  right  to  file  a 
cross-bill  In  the  case ;  but  where  the  complainants  elect  to  treat  such  pro- 
ceeding as  a  cross-bill,  by  answering  it,  it  will  not  be  dismissed  on  motioQ, 
before  final  hearing.    Pcnfne  v.  Cotoan^  tt  al,  26. 

S.  Whether,  in  such  case  any  decree  can  be  given  upon  such  bill  at  the  final 
hearing.     Qiuere.    lb. 

3.  A  defendant,  charged  with  colluding  with  his  codefendant  in  regard  to  the 
transaction  sought  to  be  impeached,  cannot  be  a  witness  for  his  codefendant, 
especially  where  he  is  liable  for  costs.    Pope  v.  Andrews,  e<  d.  135. 

4.  A  vendor  of  land,  who  takes  a  deed  of  trust  to  secure  to  himself  the  pur- 
chase-money, is  not  a  competent  witness  for  the  vendee,  when  the  sale  is 
attacked  as  fraudulent,  to  prove  its  fairness,  or  testify  in  relation  to  it,  he 
being  directly  interested  in  upholding  the  sale,  in  order  to  enforce  payment 
of  the  notes  secured  by  the  deed  of  trust    lb, 

DEMURRER. 

1.  A  bill  which  sets  up  one  sufficient  ground  for  equitable  relief,  and  then 
states  another,  upon  which  no  relief  can  be  had,  is  not  thereby  muUifaiious. 

Martin  Pleasants  <J-  0>.  v.  Glasscock^  et  al.  17. 

2.  In  such  case,  the  defendant  should  demur  to  one  part,  and  answer  to  the 
other;  or  answer  generally,  and  object  at  the  hearing  to  that  part  which  is 
without  claim  to  equitable  cognizance.    lb. 
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3.  To  render  a  bill  mnltifarioQfli  the  matters  thereof  must  not  only  be  sepa- 
rate and  distinct,  but  each  must  be  of  character,  entitling  the  complainant 
to  separate  equitable  relief.    Hk 

4.  If  a  bill  be  multifarious,  it  cannot  be  demurred  to  on  that  account,  unless 
the  prayer  be  also  multifarious.    lb. 

5.  A.  and  B.  being  indebted  in  a  joint  note  to  C,  each  executed  mortgages 
upon  their  respective  property  to  secure  the  note ;  C  filed  his  bill  against 
both,  to  foreclose  both  mortgages ;  heldy  on  demurrer  to  the  bill,  that  it  was 
not  multifarious,  and  that  a  decree  to  foreclose  both  mortgages  could  be 
rendered  at  the  same  time.     Wilcox,  et  al.  ▼.  MUls,  et  ai,S5. 

* 

DEPOSITIONa 

1.  Depositions,  taken  to  be  read  on  behalf  of  defendants  to  the  original  bill, 

upon  notice  given  by  counsel  not  representing  any  of  the  defendants  to  that 

bill,  are  irregularly  taken,  and  will  be  suppressed. 

Payju  V.  Cowan,  et  al,  06. 
%  It  is  a  sufficient  ground  to  suppress  a  deposition,  that  the  witness  testifying 

is  a  defendant  to  the  original  bill,  and  no  order  of  court  had  been  given, 

authorizing  his  deposition  to  be  taken.    lb. 

3.  A  deposition  will  be  suppressed,  only  for  the  irregularity  in  the  taking  of 
it     Gordon^  St.  v.  Waikms,  et  al  37. 

4.  If  the  objection  relates  to  the  competency  of  the  witness,  it  can  only  be 
made  at  the  final  hearing.    lb. 

&  A  commissioner  is  not  necessary,  under  the  present  practice  of  this  Court, 

to  take  depositions,  they  can  be'  taken  on  notice.    R, 
6L  Justices  of  the  Peace,  are  snthoriied  to  take  depositions  to  be  read  in  this 

Court    lb. 
7.  The  evidence  of  service  of  a   notice  to  take  depositions  must  be  by 

the  return  of  the  sheriff,  or  affidavit  of  the  party  serving  the  notice.    Ih. 

DISTRIBUTEE. 

A  bill  filed  by  a  distributee  of  his  father*s  estate,  against  the  administrator 
thereof,  dismissed,  upon  answer  of  the  administrator,  and  proof  that  he  had 
paid  over  to  the  regularly  appointed  guardian  of  the  complainant,  his  en- 
tire distributative  portion.     Young  v.  Suggs,  et  al.  393. 

DIVORCE, 

1.  Where,  upon  tiie  bill  of  the  wifii  against  the  husband,  a  decree  a  vinado 
ffurfriimmu  has  been  granted,  the  mere  omission  in  that  decree  to  provide  for 
the  alimony  of  the  wife  cannot  affect  the  wife's  right  to  such  a  provision,  at 
a  subsequent  time,  by  a  separate  and  distinct  proceeding. 

SMuM  V.  jSMimO,  5L 

2L  A  circait  court  having  decreed  a  difOft#  a  vlneirfs  mukmamii  at  the  in- 
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stance  of  the  wife,  the  eaperior  coort  of  chancery  has  jansdictkm  of  a  bill, 
by  the  divorced  wife  against  the  husband,  to  have  alimony  allotted  to  her.  A. 

3.  A  decree  for  alimony  results  from  the  decree  fw  a  divorce,  bat  is  not  iden- 
tical with  it,  or  a  necessary  part  of  it    A. 

DOWER. 

1.  F.  and  others,  administrators  of  B ,  sold  the  real  estate  of  B.  to  EL,  and  filed 
their  bill  to  foreclose  the  statutory  lien  for  the  purchase-money ;  R's  wife 
had  dower  allotted  to  her  in  the  land,  and  sold  her  right  of  dower  to  Eb,  who 
dies ;  E.'s  widow  resists  the  application  to  foreclose  the  statutory  lien,  and 
claimed  dower  in  the  dower-right  purchased  by  E.;  heU  that  the  purchase 
of  E.,  of  the  dower-right  of  B/s  widow,  enured  to  the  benefit  of  the  admin- 
istrators, and  that  E^'s  widow  was  not  entitled  to  dower  in  the  premises. 

Ftshar^  d  alL^  administrator»y  v.  Grtaies,  107. 

2.  A  wife  is  dowable  only  of  an  estate  of  inheritance;  a  mere  life-estate  is 
not  the  subject  of  dower.    lb. 

3h  S.  G.  sold  by  deed  of  warranty,  binding  himself  and  heirs,  a  tract  of  land  to 
M.,  who  intermarried  with  A.  G.,  one  of  the  heirs  of  S.  G. ;  M.  alienated  the 
land,  and  died ;  his  widow  applied  for  dower  in  the  land  so  sold  by  her  hus- 
band ;  hddj  that  she  was  not  entitled  to  dower  therein. 

Torrey  v.  JMtnor,  d  dL  489. 

4.  A  statute  of  limitati'ons  of  possessory  actions  embraces  an  application  for 
dower.    R, 

5.  The  right  of  a  widow  to  dower  in  the  ]ands  of  her  deceased  husband,  until 
ascertained  and  admeasured  by  metes  and  bounds,  is  a  mere  potential  inter- 
est, amounting  to  nothing  more  than  a  thote  in  adion^  and  cannot  be  seized 
and  sold  under  an  execution  at  law.    lb. 


EQUITABLE  ASSETa 

.  P.,  being  about  to  construct  a  railroad  for  an  incorporated  company,  which 
was  to  make  advances  of  money  for  that  purpose,  executed  a  mortgage  to  the 
company,  to  indemnify  them  against  any  loss  by  reason  of  his  failure  to  com- 
ply with  his  contract;  P.,  at  a  time  when  the  company  were  largely  in 
advance  to  him  beyond  the  amount  expended,  abandoned  his  contract; 
heldf  that,  as  to  the  sum  so  in  advance  by  the  company,  the  damiges  sua- 
tained  by  them  would  be  considered  as  liquidated,  and  so  far  the  mortgage 
and  damages  would  be  subject  in  equity  to  a  judgment  creditor  of  a  com- 
pany, seeking  to  subject  them  as  equitable  assets. 

WrigkL,  dalv.  Pdrie,  d  aL  282. 

.  Where  a  judgment  creditor  has  his  execution  returned  **  nuUa  bona^  but 
afterwards  levies  the  same  on  personal  property,  in  which  the  defendant  in 
the  execution  has  merely  an  equitable  interest,  and,  pending  the  levy,  files 
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his  bill  in  the  court  of  cbancOTy,  to  subject  the  equitable  interest  of  the 
defendant  to  the  payment  of  his  judgment  debt;  hddj  that  the  right  of  the 
complainant  to  the  equitable  relief  was  established  by  the  return  of  ^nvBa 
bwa^  and  was  not  disproved  by  the  levy  upon  property  not  subject  to  sale 
under  execution.    Jb, 

ESTATES  OF  DECEDENTa 

1.  A  creditor  of  the  estate  of  a  deceased  person  cannot  come  into  equity  to 
subject  to  the  satisfaction  of  his  debt,  the  property  of  the  decedent,  in  the 
hands  of  a  third  person,  who  has  intermeddled  with  and  possessed  himself 
thereof.    Martin  PUcaants  fy  Co,  v.  Glasscock^  d  aL  17. 

2.  In  such  case  the  creditor  has  a  plain,  adequate,  and  unembarrassed  remedy 
at  law.    lb. 

3.  W.  B.  dies,  intestate ;  S.  B.  administers  upon  his  estate,  and  leaves  the 
country  with  the  property  of  W.  B.  in  possession ;  hdd^  that  the  chancery 
court  has  jurisdiction  of  a  suit,  by  the  distributees  of  W.  B.,  to  attach  the 
property  of  S.  R  left  in  this  State,  and  subject  it  to  the  payment  of  his  lia- 
bility to  the  estate  of  W.  B.,  that  being  clearly  ascertained  by  the  pleadings 
and  proof,  and  it  appearing  that  the  executor's  debts  were  all  paid,  and  no 
administration  then  pending  qpon  the  estate. 

Barrowy  daLv,  BarrotPf  101. 

4  If  the  debts  were  unpaid,  or  administration  de  bania  non  existing,  in  either 
case,  tlie  bill  would  have  to  be  filed  by  the  administrator  (/e  borvUnony  to  sub- 
ject the  property  for  the  benefit  of  the  creditors,  and  ascertain  the  amount 
of  the  indebtedness  of  the  first  administrator.    B, 

5.  An  administrator,  in  selling  the  property  of  his  intestate,  must  follow  strictly 
the  mode  pointed  out  by  the  statutes  on  that  subject 

Steger,  administralor,  v.  Bushy  d  aL  172.  - 

6L  Where  the  statute,  regulating  sales  of  estates  of  deceased  persons,  requires 
the  administrator  to  take,  of  the  purchaser,  ''bond  with  approved  security ;" 
hM,  that  the  bond  of  the  purchaser,  and  not  the  transfer  of  the  note  of  any 
third  person,  was  contemplated  by  the  law.    lb. 

7.  An  administrator  sold  property  of  his  intestate,  and  took  of  the  purchaser 
his  bond  for  the  payment,  and  also  the  note  of  a  third  person,  and  agreed  to 
collect  the  proceeds  of  that  note,  aqd  apply  them  to  the  payment  of  the  pur- 
chaser's bond ;  htldy  that  no  neglect  on  the  part  of  the  administrator  to  col- 
lect the  note,  and  the  consequent  loss  thereby,  could  have  the  effect  of 
relieving  the  purchaser  from  the  payment  of  his  bond,  or  of  discharging  the 
statutory  mortgage  thereon.    lb, 

8.  In  such  case,  the  administrator  would  be  regarded  as  the  agent  of  the  pur- 
chaser quoad  hoc,  the  collecting  the  note,  and  not  of  the  estate.    i5. 

9.  It  is  a  valid  defence  to  an  action  upon  a  promissory  note  against  the  maker, 
that  the  note  belonged  to  a  deceased  person's  estate,  and  that  the  plaintiff 
received  it  in  payment  of  an  individual  debt  of  the  administrator. 

CotUm  v.  Farker^  admnistratrix^  125. 
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10.  Qumrt.  Would  the  same  rale  applji  if  the  note  were  ptjable  on  its  &ce 

to  the  admioistrator  of  the  deceased's  estate  ?    A. 
IL  A.  having  purchased  propertj  at  ao  administrator's  sale  of  the  eflfeeta  of  BL, 

cannot,  when  R's  estate  is  insolvent,  bnj  up  notes  of  B^  to  oAet  than 

against  his  debt  to  the  administrator.    R. 

12.  Where  A.  and  B.  have  respectively  mutual  and  subsisting  demands  against 
the  other,  and  A.  dies  insolvent,  B.'s  debt  against  A.  will  be  a  valid  o£bet  to 
A.*s  debt  against  B.,  notwithstanding  A.*s  insolvency.    Ik 

13.  Where  a  legacy  was  given,  payable  out  of  a  fund  in  Louisiana,  and  the 
testator  had  property  in  this  Sute,  which  the  legatee  attempted  to  subject  to 
the  payment  of  his  legacy;  heU^  that  the  property  in  this  State  could  sot  be 
resorted  to,  until  the  fund  in  Louisiana  was  shown  to  be  insufficient 

Montgomery,  et  uxor,  v  MUliken,  et  uxor,  et  al.  idSk 

14.  Where,  by  the  law  of  Louisiana,  a  person  who  has  married  a  second  wife, 
and  who  has  children  by  his  former  wife,  is  interdicted  frooi  leaving  his 
widow  more  than  one  fifth  of  his  estate,  and  that  only  as  an  usufruct;  yet, 
makes  a  will,  leaving  to  his  wife  a  large  sum  of  money  absolutely,  the  leg- 
acy is  invalid  and  the  bequest  void.    R. 

15.  An  administrator,  who  sells  property  of  his  intestate,  and  takes  insufficient 
security  for  the  purchase,  is  liable  for  the  amount  lost  thereby,  if  be  did  so 
from  bad  faith,  not  otherwise.  Davis,  administraior,  ▼.  Yerby,  auadrix,  50& 

16.  C.  filed  his  bill,  alleging  that  B.,  administrator,  sold  a  lot  of  ground  of  hie 
intestate  to  him,  representing  that  be  had  full  power  to  sell,  when  in  fact  he 
had  none,  and  no  order  of  court  had  been  obtained  for  that  purpose  ;  that  he 
had  executed  his  note  for  the  purchase-money,  had  been  sued  and  judgment 
obtained  against  him ;  that  he  did  not  know,  until  after  judgment,  that  B. 
had  no  power  to  sell,  and  that  he  had  no  order  for  that  purpose ;  B.  demurred 
to  the  bill ;  held,  that  the  bill  presented  a  good  case  for  relief^  that  B.  was 
guilty  of  fraud  in  the  misrepresentation,  and  that  the  demurrer  most  be  orer- 
ruled.     Oilman,  et  at.  v.  Beasley^  administrator,  4^c,  561. 

17.  Where  an  administrator  sells  property  of  his  intestate,  there  is  an  implied 
covenant  with  the  purchaser  that  he  has  authority  to  sell.    Jb, 

18.  Where  a  judgment  has  been  obtained  against  the  representatives  of  a  de- 
ceased person,  and  the  estate  of  the  deceased  has  been  represented  insol- 
vent to  the  probate  court,  it  is  irregular  under  the  statute  (How.  and  Hutch. 
410),  to  sue  out  an  execution  upon  9ttch  judgment  against  the  estate,  and  a 
court  of  chancery  will  enjoin  it 

NeibaVs  admimstratars  v.  Withers,  589L 

19.  Where  the  administrators  have  represented  their  intestate's  estate  ioeol- 
vent,  and  have  filed  a  bill  to  enjoin  an  execution,  upon  a  judgment  at  law 
obtained  since  tj^e  representation,  it  is  no  answer  to  the  bill  that  the  repre- 
sentation of  insolvency  was  procured  by  fraud,  or  that  the  administrators  bad 
improperly  managed  and  used  the  estate.    Sk 

20.  It  is  not  necessary,  before  the  estate  of  a  deceased  person  can  be  declared 
insolvent^  that  the  real  and  penonal  estate  of  the  deceased  should  be  sold 
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and  reduced  to  money ;  it  if  rafficient,  if  the  administrator  or  execntor,  from 
a  comparison  of  the  probable  value  of  the  real  and  persooal  estate,  with  the 
debts,  shall  deem  the  estate  insolvent,  and  so  represent  it    lb. 

21.  Where  property  of  an  intestate  is  sold  by  order  of  a  probate  court,  the 
records  of  that  court  must  show  that  the  statutory  prerequisites  for  the  valid- 
ity of  such  a  sale  have  been  complied  with ;  otherwise,  euch  sale  would  pass 
no  title.    Lowry  4*  PucheU  v.  McDonald  4-  Rogers,  62a 

S2.  A  purchaser  at  an  administrator's  sale,  who  had  not  complied  with  the  pre- 
requisites of  the  law  in  obtaining  the  order  of  sale,  can  obtain  an  injunction 
to  the  payment  therefor,    lb. 

33.  P.,  being  administratrix  upon  the  estate  of  S.  P.,  exchanged  some  notes  of 
her  intestate  for  two  negroes,  which  were  inventoried  atf  the  property  of  the 
estate  of  S.  P. ;  P.  intermarried  with  S.,  against  whom  judgment  was  after- 
wards obtained,  and  execution  thereon  levied  on  one  of  these  negroes ;  hddy 
that  the  negro  was  the  property  of  the  estate  of  S.  P.,  and  not  liable  to  tlie 
judgment    Shaw,  et  uxor^  v.  Thompson,  et  oL  628. 

24.  If  an  administrator  buy  property  with  the  means  of  his  intestate,  the  prop- 
erty so  bought  will  be  considered  and  treated  in  equity  as  part  of  the  estate 
of  the  deceased.    lb. 

ESTOPPEL. 

W.,  about  to  marry  H.,  declares  by  deed  his  intention  to  secure  to  H.  the 
separate  use  and  disposal  of  the  property  conveyed  by  the  deed,  and  also 
the  income  and  profits  of  it;  hdd,  that  W.  is  estopped,  by  the  recitals  of  the 
deed,  to  set  up  a  claim,  either  to  the  property,  or  the  profits  thereof. 

Vmiams  v.  Clmbwne,  daL  255. 

EVIDENCE. 

1.  The  evidence  of  service  of  a  notice  to  take  depositions,  must  be  by  the  re- 
turn of  the  sheriff,  or  affidavit  of  the  party  serving  the  notice. 

Gordon,  Sr.  v.  Waikins,  d  d.  37. 

2.  Where  the  original  notes  given  by  the  mortgagor  of  a  tract  of  land,  for  the 
purchase-money,  are  taken  up,  and  new  ones  substituted  instead,  by  the  ven- 
dee, and  tlie  vendor  files  his  bill  to  enforce  his  equitable  lien,  the  answer  of 
the  vendee,  that  the  new  notes  were  received  in  satisfaction  and  discharge 
of  that  lien,  is  not  evidence. 

Planters  Bank  of  Mtsaisa^ffpi  v.  Courtney,  40. 

Z.  Oral  evidence  will  not,  in  any  case,  be  admitted,  on  the  trial  of  an  issue  in 
this  Court ;  not  even  to  prove  the  incompetency,  show  the  interest,  or  attack 
the  credibility,  of  the  witness.  M*lniyre  v.  Ledyard,  Hatter,  tfCo,9\, 

4.  A  defendant,  charged  with  colluding  with  his  codefendant  in  regard  to  the 
transaction  sought  to  be  impeached,  cannot  be  a  witness  for  his  codefend- 
ant, especially,  where  he  is  liable  for  coats.    Pope  v.  Andrews,  d  oL  13$. 
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5w  A  vendor  of  land,  who  has  taken  a  deed  of  tnut  to  eeciire  to  himeelf  tbe 
parcbaae-money,  is  not  a  competent  witness  for  tbe  vendee,  wbeie  a  sale  is 
attacked  as  fraudulent,  to  prove  its  fairness,  or  testify  in  relation  to  it,  be 
being  directly  interested  in  upholding  tbe  sale,  in  order  to  enforce  paymemt 
of  the  notes  secured  by  tbe  deed  of  trust    IL 

6.  Where  the  bill  charged  upon  the  defendant  the  introdoctiott  of  negroes  into 
this  State,  for  sale,  which  was  positively  denied  by  tbe  answer,  and  pioof  in 
corroboration  of  the  answer  taken ;  heU  that  proof  of  mere  admissions  of 
the  party  defendant,  that  be  had  so  introduced  the  negroes,  would  not,  akme^ 
be  sufficient  to  overthrow  the  positive  denial  of  tbe  answer,  and  the  corrob- 
orative proof.  Hope  v.  EvamSj  ei  aL  195. 

7.  Proof  of  mere  admissions  of  a  'party,  unsustained  by  any  other  circum- 
stances, should  always  be  cautiously  weighed ;  because  of  their  liability  to  be 
misunderstood,  the  facility  of  fabricating  them,  and  the  difficulty  of  dis- 
proving them.    B, 

8.  Wherever  the  description  given  in  the  deed  of  trust  is  imperfect,  yet  snffi- 
cient  to  point  inquiry  to  the  true  locality  and  boundary  of  tbe  land,  then  the 
deed  is  not  void  for  uncertainty,  but  the  defect  may  be  cured  by  tbe  aid  of 
parol  evidence,  in  giving  identity  to  the  premises  intended  to  be  conveyed 

Jenkimjuru  v.  BodUj/^  d  aL  338L 

9.  Where  the  bill  avers  the  execution  of  a  deed,  of  the  10th  March,  1836,  and 
the  answer  denies  the  execution  of  such  a  deed,  and  the  proof  shows  the 
execution  of  a  deed,  of  the  13th  of  March,  1836;  hdd,  that  the  variance  ex- 
cluded tbe  deed  from  testimony.    Bacon,  et  al.  v.  Conn,  348. 

10.  In  such  case,  the  Court  would  allow  an  amendment,  if  the  variance  were 
accidental,    lb. 

11.  C.  conveyed  two  negroes  to  fi.,  by  a  bill  of  sale,  absolute  and  unconditional 
upon  its  face ;  htld,  that  it  was  competent  for  C.  to  prove  by  parol,  that  tbe 
bill  of  sale  was  intended  as  a  mere  mortgage,  to  secure  R  a  sum  of  money. 

Ortrft  V.  BuUard,  9G6L 

12.  Where  a  will,  made  in  another  State,  is  probated  there,  and  the  testator 
has  property  in  this  State,  and  a  copy  of  the  probated  will  is  admitted  to 
probate  in  this  State,  according  to  tbe  statute  (How.  &  Hutch.  388)  ;  in  a 
suit  for  a  legacy  under  the  will,  brought  in  the  courts  of  this  State,  li  certi- 
fied copy  of  the  probated  copy  of  tbe  will,  from  the  Probate  Court  in  this 
State,  will  be  admissible  evidence. 

Montgomery,  ei  uxor^  v.  MtUiken,  et  luor,  ef  al.  49I5L 


EXCEPTIONS. 

Exceptions  to  the  opinion  of  the  Chapcellor,  on  the  trial  of  an  issue  before  bim, 
excluding  or  admitting  testimony,  must  be  taken  at  tbe  time,  and  entered 
upon  the  minutes.    M^lntyre  v.  Ledyard,  Hatter ^  4"  ^-  dl. 
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EXECDTION. 

1.  The  return  of  satisfaction  upon  an  execution,  though  false,  so  far  extin- 
guishes the  lien  of  the  judgment  upon  which  the  execution  issued,  that  prop- 
erty of  the  defendant  in  the  execution,  sold  subsequent  to  the  return,  would 
no  longer  be  subject  to  it    Parks  v.  Person^  et  al,  76. 

SL  Aliter,  if  the  false  return  is  made  afler  sale  of  property  of  the  defendant ; 
in  such  case,  on  the  return  being  vacated,  the  lien  would  still  exist  on  the 
property  previously  sold.    lb. 

3.  It  is  wholly  irregular  to  set  aside  a  return  of  satisfaction  upon  an  execution, 
in  a  court  of  law,  without  notice,  at  least,  to  the  defendant  in  the  execution; 
such  a  proceeding  is  absolutely  void,    lb, 

4  Whether,  where  the  vacating  a  false  return  upon  an  execution  will  affect 
the  rights  of  subsequent  purchasers  from  the  defendant  in  the  execution, 
these  subsequent  purchasers  are  entitled  to  notice  of  the  proceedings? 
Quare.    lb. 

5.  Where  a  judgment  creditor  has  his  execution  returned  '<  nulla  bonoy^^  but 
afterwards  levies  the  same  on  personal  property,  in  which  the  defendant  in 
the  execution  has  merely  an  equitable  interest,  and,  pending  the  levy,  files 
his  bill  in  the  Court  of  Chancery,  to  subject  the  equitable  interest  of  the 
defendant  to  the  payment  of  his  judgment  debt ;  held,  that  the  right  of  the 
complainant  to  the  equitable  relief,  was  established  by  the  return  of  "  nuUa 
bona,^*  and  was  not  disproved  by  the  levy  upon  property  not  subject  to  sale 
under  execution.     Wright,  et  al.  v.  Pdrte,  et  al,  282. 

6.  The  interest  of  a  mere  mortgagee  is  in  the  nature  of  a  choee  in  action,  and 
canifot,  therefore,  be  seized  and  sold  under  an  execution  at  law. 

Boisgerard,  et  al,  v.  Wall,  404. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  coort  of  equity  will  entertain  a  bill  for  discovery,  and  an  account  of  assets, 
against  an  executor  or  administrator,  upon  a  mere  legal  claioL 

Martin,  Pleasants,  4*  Cb.  v.  Glasscock,  et  al,  17. 

9L  Where  a  person  is  sought  to  be  charged  in  equity,  as  executor  de  son  tort, 
he  should  be  sued  as  a  regular  executor.    lb. 

SL  It  is  not  necessary  to  make  the  personal  representative  of  a  deceased  party 
a  defendant  to  a  bill  filed  by  creditors,  seeking  to  subject  a  fund  specifically 
pledged  by  the  defendant  for  the  payment  of  their  debt ;  no  claim  being 
made  upon  the  general  assets  of  the  estate.    JBu 

4.  Where  the  testator  directed  certain  lots  of  ground  to  be  sold  by  his  execu- 
tor, if,  in  the  opinion  of  the  executor,  it  should  be  advisable  to  accomplish 
the  purposes  of  the  will ;  held,  that  this  was  a  discretionary  power  conferred 
upon  the  executor,  personally,  and  could  not  be  exercised  by  the  administra- 
tor cum  testamerUo  anne:co, 

Montgomery,  et  uxor,  v.  MiUiken^  et  uxor,  et  al.  495. 

VOL.  1.  84 
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&  An  administrator,  who  revives  a  auit  of  a  deceased  complainant,  is  not  a 
competent  witness  on  behalf  of  his  intestate,  becapse  be  is  liable  for  costSL 

M*lntyrt  v.  LBdyard,  Hatter,  4-  O.  91. 

&  W.  R  dies  intestate;  S.  R  administers  upon  bis  estate,  and  leaves  the 
country  with  the  property  of  W.  &  in  possession;  Mtf,  that  the  Court  of 
Chancery  has  jurisdiction  of  a  suit  by  the  distributees  of  W.  B.,  to  attach  the 
property  of  S.  B.  left  in  this  State,  and  subject  it  to  the  payment  of  his  lia- 
bility to  the  estate  of  W.  B.,  that  being  clearly  ascertained  by  the  plead- 
ings and  proof,  and  it  appearing  that  the  ancestor's  debts  were  all  paid,  and 
DO  administration  then  pending  upon  the  estate. 

BmroWf  et  al,  v.  Barrow^  101. 

7.  If  the  debts  were  unpaid,  or  administration  de  bonis  nan  existing,  in  either 
case,  the  bill  would  have  to  be  filed  by  the  administrator  de  bonis  non,  to 
subject  the  property  for  the  benefit  of  the  creditors,  and  ascertain  the  amoont 
of  die  indebtedness  of  the  first  administrator.    lb, 

8.  An  administrator,  in  selling  the  property  of  his  intestate,  muat  follow, 
strictly,  the  mode  pointed  out  by  the  statutes  on  that  subject 

Steger,  administrator ,  v.  Bttsk,  etoLlTfL 
9i  Where  the  statute  regulating  sales  of  estates  of  deceased  persons,  requires 
the  administrator  to  take  of  the  purchaser  **  bond,  with  spproved  security"  ; 
held,  that  the  bond  of  the  purchaser,  and  not  the  transfer  of  the  note  of  an  j 
third  person,  was  contemplated  by  the  law.     lb. 

10.  An  administrator  sold  property  of  his  intestate,  and  took  of  the  purchaser 
his  bond  for  the  payment,  and  also  the  note  of  a  third  person,  and  agreed  to 
collect  the  proceeds  of  that  note,  and  apply  them  to  the  payment  of  the  pur* 
chaser's  bond ;  held,  that  no  neglect  on  the  part  of  tlie  administrator,  to 
collect  the  note,  and  the  consequent  loss  thereby,  could  have  the  effect  of 

,     relieving  the  purchaser  from  the  payment  of  his  bond,  or  of  discharging  the 
statutory  mortgage  thereon.     lb. 

11.  In  such  case,  the  administrator  would  be  regarded  as  the  agent  of  the  par- 
chaser  quoad  hoc,  the  collecting  the  note,  and  not  of  the  estate,    ift. 

12.  A  bill  filed  by  a  distributee  of  his  father's  estate,  against  the  administrator 
thereof,  dismissed,  upon  answer  of  the  administrator,  and  proof  that  he  bad 
paid  over  to  the  regularly  appointed  guardian  of  the  complainant  his  entire 
distributive  portion.     Young  v.  Suggs,  et  aL  31X3. 

13.  D.  filed  his  bill  against  B.,  executrix  of  W.  B.,  alleging,  that  the  estate 
of  W.  H.  was  indebted  to  him ;  and  that  W.  B.,  while  administrator  of  W. 
H.'s  estate,  had  rendered  himself  liable  to  that  estate,  and  songfat  to  subject 
that  liability  to  the  payment  of  the  debt  of  the  estate  to  him;  held,  that  the 
administrator  de  bonis  non  of  W.  H.  was  a  proper  party  to  tJie  suit,  the  estate 
of  W.  H.  not  being  finally  settled,  or  alleged  to  be  insolvent. 

Davis,  administrator,  v.  Yerby,  executrix,  5081 

14.  An  administrator,  who  sells  property  of  his  intestate,  and  takes  insufficient 
secuHty  for  the  payment  of  the  purchase,  is  liable  for  the  amount  lost  thereby, 
if  he  do  so  from  bad  faitb,  not  otherwise.     A. 
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15.  A  bin  agtinat  ta  adminiatrstor,  charging  him  with  waste  and  «mbeszle- 
ment  ofhia  intestate's  estate,  must  make  specific  and  definite  charges  of  the 
particular  waste  and  embezzlement;  general  charges  are  not  sufficient    Ih. 

16L  Where  it  is  sought  to  charge  an  executrix  for  defoult  or  negligence,  the 
particular  default  must  be  put  in  issue,  and  established  by  evidence.    R^ 

17.  An  administrator  of  an  administrator  cannot  be  called  to  account  for  the 
estate  of  the  first  intestate,  ^itiaout  proof,  that  the  estate  in  fact  came  to  his 
hands.    R. 

16.  Where  an  interval  of  twelve  years  has  elapsed  since  an  executor  has 
ceased  to  act  in  that  capacity,  and  an  attempt  is  made  to  bring  him  to  an 
account;  and  he  answers,  that  he  has  fully  administered,  no  decree  for  an 
account  will  be  rendered  against  hinu    R. 

19.  C.  being  an  administrator  of  a  deceased  mortgagor,  was  garnisheed  by  B., 
a  creditor  of  the  mortgagee,  and  answered,  admitting  the  debt;  and  judg- 
ment was  rendered  against  him:  C.  afterwards  found  that  the  mortgagee 
had  previously  transferred  the  mortgaged  notes  to  G.,  who  insisted  on  their 
payment  to  him:  C.  filed  his  bill,  making  them  all  parties,  and  requiring 
them  to  interplead  and  settle  their  conflicting  rights  to  the  mortgage  debt, 
and  praying  an  injunction  against  the  judgment  of  B.;  held,  the  case  pre- 
sented by  the  bill  was  a  proper  one  for  interpleader,  and  that  the  judgment 
of  B.  should  be  enjoined  until  it  was  ascertained  whether  the  transfer  of  the 
notes  was  made  before  or  af^er  the  judgment;  and,  if  before,  that  the  judg- 
ment of  B.  should  be  perpetually  enjoined.     Cannon  v.  Kinney,  d  aL  555. 

20.  Where  an  administrator  sells  property  of  his  intestate,  there  is  an  implied 
covenant  with  the  purchaser  that  he  has  authority  to  sell. 

Crisman,  ei  aL  v.  Beadey,  adminiatrator,  56T. 
SI.  It  is  essential  to  the  validity  of  an  administrator's  sale,  thjit  the  probate 
record  show  a  substantial  compliance  with  the  requirements  of  the  ^statute  on 
that  subject    i&. 

22.  Where  a  judgment  has  been  obtained  against  the  representatives  of  a  de- 
'  ceased  person,  and  the  estate  of  the  deceased  has  been  represented  insol- 
vent to  the  probate  court,  it  is  irregular  under  the  statute  (How.  &  Hutch. 
410)  to  sue  out  an  execution  upon  such  judgment  against  the  estate,  and  a 
court  of  chancery  will  enjoin  it    AW5eHV  adminvttraion  v.  ^WUhen,  599. 

23.  Where  the  administrators  have  represented  their  intestate's  estate  insol- 
vent, and  have  filed  a  bill  to  enjoin  an  execution  upon  a  judgment  at  law 
obtained  since  the  representation,  it  is  no  answer  to  the  bill  that  the  repre- 
sentation of  insolvency  was  procured  by  fraud,  or  that  the  administrators 
had  improperly  manage<l  and  used  the  estate.    1&. 

24.  It  is  not  necessary,  before  the  estate  of  a  deceased  person  can  be  declared 
insolvent,  that  the  real  and  personal  estate  of  the  deceased  should  be  sold 
and  reduced  to  money ;  it  is  sufficient  if  the  administrator  or  executor,  from 
a  comparison  of  the  probable  value  of  the  real  and  personal  estate  with  the 
debts,  shall  deem  the  estate  insolvent,  and  so  represent  it    R, 

25i  A  purchaaar  M  an  administrator's  sale,  who  has  not  complied  with  the  pr^ 
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reqaititM  of  the  law  in  obtatning  tbe  order  of  Mle»  can  obtain  aa  injonelioa 
to  the  payment  of  the  purchaaeHnoney  therefor. 

Loufnf  $f  PwJoeU  v.  M^Ihnald  if  jRo^eri,  esa 

9&  P.,  being  adminiatntriz  upon  the  ettate  of  8.  P^  ezcbanged  oome  notes  of 
her  intestate  for  two  negroea,  which  were  inventoried  aa  the  pn^rty  of  the 
estate  of  S.  P. ;  P.  intermarried  with  S.,  againat  whom  judgment  waa  after- 
wards obtained, and  execution  thereon  levied  on  one  crf'tbeoe  negroes;  hdi^ 
that  the  negro  waa  the  property  of  the  estate  of  S.  P.,  and  not  liable  to  the 
judgment    Shaw^  d  uror,  y.  Hiompmmf  et  cL  6^. 

37.  If  an  administrator  buy  property  with  the  nieana  of  hie  intestate,  tiie  prop- 
erty ao  bought  will  be  conaidered  and  treated  in  equity  aa  part  of  tlie  estate 
of  the  decedent    i&. 

2&  Where  an  administrator  buya  property  with  the  effecta  of  hia  intealate,  and 
inventoriea  that  property  ao  porchaaed,  in  the  inventory  of  hia  intestate^ 
effecta  in  the  probate  court  and  the  inventocy  ia  recorded  in  that  coait,  the 
record  of  the  inventory  will  be  notice  of  the  fiduciary  character  of  the  prop- 
erty, ao  purchased  and  inventoried.    A. 

39.  An  administrator  may  have  a  right  given  to  him  by  statute  of  a  trial  at 
law,  of  tbe  right  of  property  of  hia  intestate's  effecta,  when  levied  on  by  ex- 
ecution, without  impairing  the  right  of  the  administrator  to  relief  in  equity.  /&. 

EXECUTOR  DE  SON  TORT. 
Where  a  peraon  ia  sought  to  be  charged  in  equity  aa  executor  it  mm  lori»  he 
ahould  be  aued  as  a  regular  executor. 

Mmiin,  Pka$ania,  8f  Cb.  v.  GUuMoodt^  d  4tL  17. 

EXHIBITa 
A  bill  may  be  taken  for  confessed,  even  though  the  exhibits  to  the  bill  are  not 
filed.     Gwin  v.  Stone,  124. 

F. 

FAILURE  OP  CONSIDERATION. 
P.,  about  to  trade  with  D.  for  the  note  of  H^  went  to  H.  to  inquire  if  the  sate 
waa  good.  H.  answered,  it  waa  good,  and  would  be  paid  at  maturity;  P. 
therefore  traded  for  the  note,  and  assigned  it  to  J.  (informing  him  of  H-'s 
statement),  who  sued  H.  thereon ;  held,  that  H.  was  precluded  by  the  repre- 
sentations made  to  P.  from  setting  up  as  a  defence  to  the  suit  by  J.  any  fail- 
ure of  consideration  between  himself  and  D.,  the  original  holder  of  tbe  nde. 
Homer,  etoLv,  Johnston,  etal;  MarshallY.  Morton,  et  oL  563L 

FORTHCOMING  BOND, 
1.  An  order  of  a  circuit  court,  quashing  a  forthcoming  bond  at  a  term 
quent  to  the  return  term  of  the  bond,  ia  a  mere  nullity. 

Binga^tak  v.  ^ait,  a  al.  437. 
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2.  The  execatkMi  of  a  statutory  forthcomiDg  bond  does  not  dischargfe  the  levy 
of  the  execution,  under  which  it  is  taken;  that  levy  continues  in  full  force 
until  the  bond  is  forfeited,  and  acquires  the  force  and  effect  of  a  judgment  R. 

3.  An  irregular  forthcooitng  bond,  incapable  of  forfeiture,  being  taken,  does 
not  discharge  the  levy  of  the  execution,  and  upon  the  quashing  such  a  bond, 
the  original  levy  remains  in  full  forca    lb. 

4.  Upon  an  execution  issuing  upon  a  judgment,  a  levy  was  made  and  an  illegal 
forthcoming  bond  was  given,  which  was  afterwards  quashed ;  another  exe- 
cution issued  upon  the  original  judgment,  and  property  was  sold  under  it; 
held,  that  the  purchaser  acquired  no  title,  the  judgment  being  in  law  satis- 
fied by  the  first  levy.    lb. 

5.  A  forthcoming  bond,  for  the  delivery  of  property  taken  in  execution,  signed 
in  blank  and  afterwards  filled  up  by  the  sheriff  without  authority,  is  void; 
and  a  court  of  chancety  will  decree  such  bond  to  be  cancelled. 

Patterson  v.  Denton^  593. 

FRANCHISE. 
A  railroad,  built  by  an  incorporated  company,  for  public  travel  and  transporta- 
tion, is  a  mere  franchise,  and  not  assignable  by  the  company. 

Robins^  et  oL  v.  Entbry,  et  al.  207. 

FRAUD. 

1.  An  agreement  between  two  parties,  that  one  shall  hold  in  his  name  the 
property  of  the  other,  and  shall  pay  with  it  the  debts  of  the  latter,  and  use 
it  as  he  may  direct,  is  such  an  agreement  as  a  court  of  equity  will  enforce 
as  between  the  parties;  and  it  can  only  be  assailed,  at  the  instance  of  cred- 
itors who  are  thereby  defrauded.    Everett  v.  Winn,  ef  a/.  67.  * 

S.  E.  files  his  bill,  stating  that  he  held  of  W^.,  in  secret  trust,  for  the  benefit  of 
W.,  and  to  secure  advances  of  himself  for  W.'s  account;  that  W.  was  in 
arrears  for  money  thus  advanced  in  a  large  sum,  and  had  fraudulently  pro- 
cured G.  to  become  the  purchaser,  with  W.*s  money,  at  a  tax  sale  of  the 
property  so  held  by  E.,  and  seeking  to  subject  the  property  in  the  hands  of 
G.  to  the  advances  so  made ;  keldy  that  a  court  of  equity  would  have  juris- 
diction of  the  case ;  upon  the  answer,  however,  of  G.,  denying  the  fraud, 
and  it  not  being  established  by  proof,  the  jurisdiction  would  cease,   lb, 

8l  Where  a  vendee  comes  to  the  knowledge  of  a  fraud,  practised  upon  him  in 
the  sale  of  property,  and  afterwards  continued  for  a  series  of  years  in  the 
use,  enjoyment,  and  occupation  thereof,  without  taking  any  active  measures 
for  redress,  or  making  known  any  dissatisfaction,  until  a  change  of  times 
may  have  depreciated  its  value,  he  can  have  no  relief  in  equity. 

Pmtard  v.  Martin,  et  al  12a 

4.  A  sale  by  one  greatly  in  debt,  and  whose  every  means  were  more  than  de- 
manded to  meet  his  immediate  and  pressing  wants,  of  his  property  on  a  credit 
of  nine,  ten,  and  eleven  years,  is  made  <*  with  intontion  to  hinder,  delay,  and 
defraud  creditors."    Pope  v.  Andrtum^  el  d.  135. 
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5.  If  a  vendor  make  a  freudDlent  sale  of  hm  property  to  avoid  tfa«  paynenit  of 
his  debts,  to  a  vendee,  tg^norant  of  the  fraud  of  the  vendor,  the  vendee  will 
be  protected,  as  a  purchaser  for  valuable  consideration,    lb. 

6.  Fraud  may  be  inferred  from  facta  and  circumstances,  such  as  the  natore  of 
the  contract,  and  the  relation  and  circomstances  of  the  parties.    lb. 

7.  A  vendee  of  land,  held  to  be  privy  to  the  fraud  of  the  vendor: — 1.  Because 
he  was  the  brother  of  the  vendor,  and  lived  in  the  same  neighborhood,  and 
sometimes  together.  2.  Because  the  vendor,  at  the  time  of  sale,  was  em- 
barrassed by  debts,  and  that  embarrassment  known  to  the  vendee,  and  the 
vendor  had  declared  his  intention  not  to  pay  the  debts  embarrassing  him, 
which  declaration,  from  their  relation,  the  vendee  was  presumed  to  have 
known.  3.  Because  the  sale  was  made  upon  a  credit  of  eleven  years,  and 
the  vendee  knew  the  effect  would  be  to  divest  the  vendor  of  all  his  property, 
and  thereby  hinder,  delay,  and  defraud  creditors  in  the  collection  of  their 
debts.    i&. 

8.  A  corporate  body  can  make  an  assignment  of  its  property,  in  tntst*  for  the 
payment  of  its  just  debts,  preserving  to  etch  creditor  the  right  of  sharing 
equally,  according  to  the  amount  of  his  claim. 

Bobms,  doLr.  Emhj,  H  dL  2[ff. 

9.  The  property  of  a  banking  corporation  is  a  trust-fund  for  all  its  creditors ; 
and  in  an  assignment  by  such  corporation,  if  a  preference  in  favor  of  the 
debts  due  to  any  particular  creditor  or  set  of  creditors  is  given,  the  assign- 
ment will  be  void.    Std  Qtuere.    i&. 

10.  The  creditors  of  a  corporate  body  can  enforce  their  claims  against  any  of 
the  property  of  the  incorporation,  in  the  hands  of  persons  affected  with  knowl- 
edge of  its  corporate  character,    lb, 

11.  It  is  essential  to  the  validity  of  an  assignment,  by  anHncorporation^thatthe 
assignor,  by  the  assignment,  part  absolutely  with  all  title  to  the  property, 
and  all  authority  to  control  it,  free  from  all  restrictions  that  will  unnecessa- 
rily delay  creditors ;  there  must  be  no  reservation,  for  the  assignors  benefit, 
except  of  the  surplus;  no  authority  given  to  control  or  direct  the  assigfoees; 
and  all  the  uses  must  be  expressly  declared ;  where  any  of  these  objectioai 
exist,  the  assignment  will  be  void.    lb. 

12.  A  banking  company,  to  which  a  railroad  was  by  its  charter  affixed,  having* 
nearly  completed  the  road,  exhausted  its  means,  being  compelled  to  make 
an  assignment  for  the  benefit  of  its  creditors,  and  the  period  for  coinpletio|r 
the  road,  allowed  by  the  charter  of  the  company,  having  nearly  expired,  the 
expiration  of  which,  without  the  completion  of  the  road,  would  cause  & 
forfeiture  of  the  charter,  and  the  road  in  its  then  condition  being  compara- 
tively worthless,  and  its  not  being  completed  would  be  a  total  loss  to  the 
company  of  the  amount  expended,  and  would,  if  not  destroy,  groatly  dimin- 
ish the  ability  of  the  company  to  meet  its  debts ;  hdd,  that  a  provision  in  the 
deed  of  assignment,  authorizing  the  assignees  to  borrow  ('150,000  to  com- 
plete the  road,  and  pledging  the  assets  of  the  company,  and  the  profits  of 
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the  road  for  the  payment  of  that  sum,  when  borrowed,  before  any  of  the 
other  debts  were  paid,  did  .not  vitiate  the  assignment    lb. 

13.  If  an  assignment  be  otherwise  free  from  the  imputation  of  fraud,  it  is  not 
vitiated  by  being  made  in  part  to  secure  anticipated  advances,  especially 
where  those  advances  are  in  aid  of  the  general  purposes  of  the  assigment  lb. 

14.  A  banking  corporation,  with  a  railroad  annexed,  in  making  an  assignment 
of  its  effects  to  assignees  to  pay  its  debts,  assigned  to  the  assignees  the 
power  of  managing  and  controlling  the  railroad;  hdd,  that  this  provision  of 
the  assignment  merely  assigned  the  profits  of  the  road,  with  the  temporary 
control  of  the  road  to  the  assignees,  for  the  benefit  of  the  creditors,  and  did 
not  vitiate  the  assignment,    lb. 

15.  In  such  case,  if  the  charter  had  required  a  committee  of  the  directory  to 
manage  the  road,  an  assignment  by  the  directory  of  the  management  of  the 
road  to  others  than  a  committee  of  the  directory,  would  be  a  matter  between 
the  directors  and  stockholders,  or  the  latter  and  the  government,  and  could 
not  be  questioned  by  another  person.    lb. 

16.  A  provision  in  a  deed  of  assignment  by  a  corporation,  that  the  directory 
should  have  power  to  appoint  new  trustees  to  fill  any  vacancy  that  may  oc- 
cur, by  death  or  otherwise,  is  not  a  reservation  that  will  vitiate  the  assign- 
ment  lb, 

17.  Where,  by  an  assignment  for  the  benefit  of  creditors,  twelve  months  were 
allowed  to  collect  the  debts,  and  convert  into  money  the  property  of  the 
assignor,  before  distribution  among  the  creditors,  the  debts  being  numerous 
and  widely  scattered  over  the  country,  and  the  creditors  of  the  assignor 
residing  at  distant  places;  hdd,  that  the  ti^e  allowed  was  not  unreasonable, 
and  would  not  render  the  assignment  void.    lb. 

18.  Where  an  assignment  is  made  by  a  bank  of  its  effects  to  pay  its  debts,  at 
a  period  of  great  pecuniary  embarrassment  and  general  insolvency,  power 
is  given  by  the  assignment  to  the  assignors  to  compromise  with  the  debtors 
of  the  bank  in  such  manner  as  would  be,  in  the  judgment  of  the  assignees, 
**  to  the  interest  of  the  creditors  of  said  bank*' ;  hdd^  that  the  assignment 
was  not  vitiated  by  such  a  provision,  and  the  power  might  be  exercised,  lb. 

19.  Where  a  bank  with  a  railroad  attached,  in  an  assignment  of  its  effects,  made 
the  assignees  the  joint  agents  of  the  bank  and  its  creditors ;  in  the  manage- 
ment of  the  road,  the  agents  of  the  bank,  and  ifi  the  receipt  and  disburse-  • 
ment  of  the  profits,  the  agents  of  the  creditors ;  /leM,  that  the  provision  in  the 
assignment  gave  the  bank  no  control  over  the  assignees,  and  did  not  avoid 
the  assignment    lb. 

20.  In  an  assignment  by  a  bank  of  its  effects,  by  a  provision,  prohibiting  the 
assignees  from  paying  any  claim,  until  their  validity  had  been  tested  in  a 
mode  pointed  out  in  the  assignment ;  held,  not  to  avoid  the  assignment    lb. 

21.  Where  in  a  deed  of  assignment  of  its  property,  a  bank  conveyed  in  gen- 
eral words,  all  its  effects ;  heU  that  the  omission  to  annex  a  schedule  of  the 
property  assigned,  is  no  objection  to  the  validity  of  the  assignment,    lb. 

22L  In  a  deed  of  assignment  by  a  bank,  a  covenant  on  the  part  of  the  assignees 
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to  exhibit,  periodically,  a  statement  of  their  accocml  to  the  board  of  diiee- 
tora,  is  no  objection  to  the  validity  of  the  assignment    Ik 
US,  Where  a  deed  of  assignment  by  an  incorporation  of  its  effects  for  the  pay- 
ment of  its  debts,  is  void  in  part,  it  is  void  in  toio,    A. 

24.  A  provision  in  a  deed  of  assignment  by  a  bank,  requiring  the  aasigneea  "  to 
pay  all  the  necessary  expenses  of  the  president,  directors,  and  compaoy  of 
the  bank,  in  the  management  of  the  corporation  " ;  hddy  not  to  be  such  a  res- 
ervation for  the  benefit  of  the  grantor,  as  will  make  the  assignment  void 
upon  its  face ;  the  fund  assigned  for  the  payment  of  the  debts  being  not  only 
a  limited  and  definite  amount,  but  also  of  an  indefinite  assignment  of  anao- 
ally  accruing  profits ;  and  the  reservation  not  appearing  to  be  for  any  fraodiH 
lent  purpose.    lb. 

25.  P.  contracted  to  build  a  railroad  for  the  Brandon  Bank,  at  a  stipolated 
price,  receiving  money  from  the  bank  for  that  purpose,  executed  a  mortgage 
to  secure  its  proper  application :  P.  abandoned  the  work  before  its  completion; 
and,  while  the  bonk  was  in  advance  of  money  to  P.,  the  bank,  being  in  em- 
barrassed and  failing  circumstances,  without  valid  consideration,  voluntarily 
released  the  mortgage,  and  discharged  P.  from  the  debt;  hdd,  that  the  re^ 
lease  of  the  mortgage,  and  the  discharge  of  the  debt,  were  fraodoJeot  and 
void,  as  to  the  judgment  creditors  of  the  bank. 

WngM,daLr,Pdbrie,d4d.2S^. 

26.  R.  obtained  a  judgment  against  F.  in  Louisiana,  by  defiiult,  and  sold  a 
•tract  of  land  to  F.  in  discharge  of  the  judgment,  and  gave  a  i^eipt  accord- 
ingly ;  subsequently,  R.  fraudulently  procured  the  judgment  by  default  in 
Louisiana  to  be  rendered  final,  and  thereupon  brought  a  record  thereof  to 
Mississippi  and  sued  F.,  who  permitted  judgment  to  go  by  default,  and  filed 
his  bill  in  this  court,  alleging,  as  his  reason  for  not  defending  at  law,  that 
the  final  judgment  in  Louisiana  was  junior  to  the  date  of  the  receipt ;  kM, 
that  the  defence  of  F.  was  purely  legal,  and  that  the  reason  given,  fw  not 
making  the  defence,  was  insufficient    FleUhar  v.  JRapp,  374. 

27.  Where  the  plaintiff  in  a  judgment  rendered  in  a  sister  State,  comes  here 
to  enforce  it,  it  is  entirely  competent  for  the  defendant  to  show,  that  the 
judgment  was  obtained  by  fraud.    i&. 

28.  Fraud  vitiates  judicial  aels,  and  renders  them  utterly  void.    U, 

29.  A  rescission  of  a  contract  on  account  of  alleged  defect  of  title,  will  not 
be  granted,  where,  at  the  hearing  of  the  case,  it  is  apparent  a  perfect  title 
may  be  had,  and  no  fraud  is  alleged  or  proved,  ilefcsftcr  v.  If'tZson,  ei  d,  376. 

90.  As  a  general  rule,  a  court  of  equity  will  not  rescind  a  contract  fw  mere 
defect  of  title,  where  the  vendor  has  been  guilty  of  no  fraud,  mistake,  or 
misrepresentation,  unless,  at  the  time  of  the  decree,  it  appeared  that  the 
vendor  is  totally  unable  to  make  title,  and  there  is  no  adequate  remedy  at 
law.    lb. 

31.  C.  filed  his  bill,  alleging,  that  B.,  administrator,  sold  a  lot  of  ground  of  bis 
intesute  to  him,  representing  that  he  bad  full  power  to  sell,  when  in  fact  be 
had  none,  and  no  order  of  court  had  been  obtained  for  that  purpose ;  that  he 
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haA  ezecnted  his  note  for  the  purchase^money,  had  been  sued,  and  judgment 
had  been  obtained  against  him;  that  be  did  n^t  know,  till  after  judgment,  that 
&  had  DO  power  to  sell,  and  that  he  had  no  order  for  that  purpose:  B.  de- 
murred to  the  bill ;  hddj  that  the  bill  presented  a  good  case  for  relief;  that 
B»  was  guilty  of  a  fraud  in  the  misrepresentation,  and  that  the  demurrer 
must  be  overruled.    CWmmbu,  daLv»  Beadofy  administraiory  561. 

G. 

GARNISHMENT. 
R.,  being  surety  to  A.  R.  for  T.,  was  indemnified  by  a  mortgage  on  T.'s  prop- 
erty, and  filed  his  bill  to  foreclose  the  mortgage,  and  be  discharged  from  his 
suretyship ;  hdd^  it  was  no  answer  to  this  bill,  that  T.  had  been  gamisheed 
at  law,  as  a  debtor  of  A.  R.,  and  that  the  garnishment  was  still  pending. 

Boti'Mon  y.  Thomjpwn^  et  aL  454. 

GUARDIAN. 

1.  A  bill,  filed  by  a  distributee  of  his  father's  estate  against  the  administrator 
thereof,  dismissed,  upon  answer  of  the  administrator,  and  proof  that  he  had 
paid  over  to  the  regularly  appointed  guardian  of  the  complainant  his  entire 
distributive  portion.     Young  y,  Sugga,  H  al*  393. 

%  D.,  in  the  year  181S,  offered  to  take  charge  of  V.,  a  motherless  infant,  and 
educate  her  at  her  own  expense,  and  did  so  until  the  year  1824,  when  she 
took  out  lettera  of  guardianship  over  IT.  and  her  property,  and  in  her  report 
as  guardian,  to  the  probate  court,  in  1833;  stated  that  she  had  kept  no  ac- 
count against  V.,  and  from,  her  fHendship  to  her  mother  had  been  induced 
to  raise  and  educate  V. ;  hdd^  that»  under  these  circumstances,  there  was  no 
foundation,  either  in  law  or  in  facti  for  any  charge  in  favor  of  D.  against  V. 
prior  to  the  year  1830.    Z^ow  v.  JSdfterfff,  543. 

8.  Where  a  guardian  expends  more  money  upon  his  ward  than  the  income  of 
his  ward's  estate,  without  authority  from  the  proper  tribunal,  he  does  so  at 
his  peril ;  and,  having  so  done,  he  has  no  claim  to  have  the  principal  pn^ 
erty  sold  to  reimburse  him  in  such  excess,  much  lett  a  right  to  retain  the 
property  for  that  puiposa    K. 

H. 

HIRE* 
A  mortgagor,  who  sells  a  portion  of  the  mortgaged  property,  must  account 
for  the  value  of  the  property  sold,  and,  if  slaves,  fbr  their  hire. 

CrcfflY.  BuOard^W^ 

^USBAND  AND  WIFE. 
L  The  husband  has  no  power,  without  the  consent  of  the  wife,  to  convert  her 
VOL.  I.  86  X  • 
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real  property  into  penonalty,  so  aa  to  change  tlie  eoone  of  deaeent  or  riglit 
of  ancceaBion.    Fkiehar  v.  Witotm,  d  aL  37& 

2.  S.  by  deed  of  gift  conveyed  to  F.  ceruin  ne^rroea,  in  theae  worda,  **  in  tnHt 
for  the  use  and  benefit  of  my  daoghter  Ann  and  her  lawfal  heira,**  **  in  trost 
ibr  the  proper  use  and  benefit  of  the  aaid  Ann  and  her  heira  forever^ ;  kdd^ 
that  these  words  conveyed  to  the  daughter  an  estate  for  her  aole  separate 
use,  and  that,  during  her  life,  it  was  not  aubject  to  the  debts  of  the  hosband. 

Warren  v.  HaUy^  H  oL  647. 

3.  Where  peraonal  property  ia  conveyed  to  the  wife  and  her  heiis,  for  her  sole 
and  aeparate  oae,  and  ahe  died,  the  husband  surviving  ia  entitled  to  the 
property,  ^ure  marUi^  in  preference  to  her  next  of  kin.    R. 


INDEMNITY. 

1.  Where  a  bill  ia  filed  to  recover  the  amount  of  a  loat  note,  it  ia  not  neceaaaij 
to  have  tendered  indemnity  before  the  bill  was  filed,  or  to  the  paitiea  them- 
aelves;  it  is  sufficient,  if  it  is  offered  by  the  bilL 

SmUh,  daLv.  WaOer,  d  aL  432, 

2.  A  court  of  chancery  haa  no  jurisdiction  of  a  bill  upon  a  loat  note,  nnleaa 
indemnity  is  offered  upon  the  face  of  the  bill.    B. 

3.  A  court  of  equity  has  jurisdiction  of  a  bill,  filed  to  recover  from  the  indora- 
era  of  a  loat  note  the  amount  of  the  note;  the  basis  of  equity  jnriadiction  in 
such  caaes  being  the  power  of  the  court  to  compel  indenmity.    lb. 

INJUNCTION. 

1.  The  neglect  of  the  complainant  to  have  process  served,  is  just  ground  for 
dissolving  an  injunction  in  the  case.    Payne  v.  Cowan,  daL^, 

2.  The  rule  in  such  caae  ia  based  upon  tlie  ground  of  negligence;  where  pro- 
cess haa  been  regularly  sued  out,  but  irregularly  served,  and  the  complainant 
proceeda  to  take  out  new  process,  aa  aoon  as  the  irregularity  is  diacovered, 
the  rule  will  not  apply.    R, 

3.  A  party,  having  a  valid  defence  to  a  portion  of  the  amount  of  a  judgment  at 
law  against  him,  cannot  have  an  injunction  for  the  whole  amount  of  the 
judgment    Cammissionert  of  the  Sinking  Fund  v.  Patrick^  daL  ll(k 

4.  Where  notea  are  given,  and  a  deed  of  trust  executed  to  secure  their  pay- 
ment, it  ia  no  ground  for  enjoining  a  aale  under  the  deed  of  tniat,  that  a  suit 
at  law  is  pending  upon  the  notes,  in  which  their  validity  is  questioned. 

Gib9on*a  heira  v.^fdu^ydd.^a!S. 

5.  Where  a  bill  of  exchange  was  taken  by  a  judgment  creditor  from  his  debtor, 
the  amount  of  which,  if  paid,  waa  to  be  credited  on  the  judgment,  and  the 
bill  was  not  paid ;  held^  on  a  bill  filed  by  the  judgment  debtor,  to  enjoin  so 
much  of  the  judgment  at  law,  that  the  judgment  creditor  moat  either  credit 
the  judgment,  or  deliver  back  the  bill  of  exchange.    Mwmtm  v.  MbA^  331. 
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6L  C.  filed  his  bill  against  B.,  alleging  that  B.  had  obtained  a  judgment  at  law 
upon  a  note,  to  secare  the  payment  of  which,  he  had  conveyed  B.  two  ne- 
groes, averring  that  B.  had  been  in  poesession  of  one  ever  since  the  sale, 
and  prays  for  an  account  of  iiis  hire,  and  of  his  value,  and  for  an  injunction 
against  the  judgment  at  law;  Itdd^  that  upon  such  a  bill  the  injunction  could 
not  be  obuined.    Crajl  v.  BuUard,  366. 

7.  A  mortgagor  has  no  right  to  force  the  mortgagee  to  take  the  property  at  an 
assessed  value,  and  cannot  call  for  an  account  upon  any  such  principle.   lb. 

INSOLVENT  ESTATES. 

1.  Pending  a  bill  filed  by  an  administrator,  to  ascertain  to  whom  notes  secured 
by  a  mortgage,  made  by  his  intestate,  should  be  paid,  the  estate  of  the  mort- 
gagor was  declared  insolvent,  which  fact  was  made  the  matter  of  a  supple- 
mental bill  by  the  administrator ;  hM^  that  the  insolvency  of  the  estate  did  not 
suspend  the  action  of  the  Court  in  granting  a  decree  in  the  case,  or  the  right 
of  the  successful  litigant  to  a  sale  of  the  mortgaged  premises  to  pay  his  debt 

Camwn  v.  Kinney  ^  d  aL  555. 

S.  Where  a  judgment  has  been  obtained  against  the  representatives  of  a  de- 
ceased person,  and  the  estate  of  the  deceased  has  been  represented  insol- 
vent to  the  Probate  Court,  it  is  irregular  under  the  statute  (How.  &  Hutch. 
410)  to  sue  out  an  execution  upon  such  judgment  against  the  estate,  and  a 
court  of  chancery  will  enjoin  it   JVtiberVn  adminigtndors  v.  WUhen^  599. 

Z.  Where  the  administrators  have  represented  their  intestate's  estate  insolvent, 
and  have  filed  a  bill  to  enjoin  an  execution  upon  a  judgment  obtained  at  law 
since  the  representation,  it  is  no  answer  to  the  bill  that  the  representation  of 
insolvency  was  obtained  by  fraud,  or  that  the  administrator  had  improperly 
managed  and  used  the  estate,    lb, 

4.  It  is  not  necessary,  before  the  estate  of  a  deceased  person  can  be  declared 
insolvent,  that  the  real  and  personal  estate  of  the  deceased  should  be  sold 
and  reduced  to  money ;  it  is  sufiicient  if  the  administrator  or  executor,  from 
a  comparison  of  the  probable  value  of  the  real  and  personal  estate  with  the 
debts,  shall  deem  the  estate  insolvent,  and  so  represent  it    Ik 

INTERLOCUTORY  DECREE. 

1.  An  application  for  an  appeal  from  an  interlocutory  decree  of  the  chancellor, 
where  money  is  not  required  to* be  paid  or  property  transferred  by  the  de- 
cree, is  addressed  to  the  discretion  of  the  chancellor,  and  will  not  be  granted 
if  any  important  principle  in  the  cause  remains  undecided. 

Wright,  tt.  dl.  V.  Pelriey  et.  aL  282. 

2.  An  interlocutory  decree  for  an  account  is  always  under  the  control  of  the 
Court,  and  may,  under  peculiar  views,  even  afler  confirmation  of  the  report 
by  a  commissioner  taking  an  account  uuder  the  decree,  be  reviewed  and  set 
aside.    Dams  v.  RoberUy  543. 

3.  D.  filed  her  bill,  claiming  a  large  sum  to  be  due  from  R.'s  intestate,  V« 
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(for  whom  D.  had  ooce  been  gaardito),  for  eami  expended  for  V.  white  ebe 

was  her  ward.  An  interlocutory  decree  for  an  account,  thoegh  the  bill  did 
not  pray  for  an  account,  waa  ordered,  and  the  commissioner  reported  a  large 
balance  to  be  due  D.  for  the  care  of  V^  not  only  while  the  relation  of  guar- 
dian and  ward  existed,  but  for  a  period  long  anterior  to  that  time ;  which 
report,  although  excepted  to  by  both  parties,  was  confirmed,  withont  dispos- 
ing of  the  exceptions ;  hdd,  upon  final  hearing  of  the  cause,  that  the  report 
of  the  commissioner  was  not  n»  oifjudicata  by  wder  of  the  confimatioii,  hot 
was  under  the  control  of  the  Court,  and  should  be  set  aside  and  ammlled  for 
irregularity.    B, 

INTERPLEADER. 

C.  being  the  administrator  of  » deceased  mortgagor,  was  garnisheed  by  B^, 
a  creditor  of  the  mortgagee,  and  answered,  admitting  the  debt,  and  judg- 
ment was  rendered  against  him ;  C.  afterwards  found  that  the  mortgagee 
had  previously  transferred  the  mortgage  notes  to  G.,  who  insisted  on  their 
payment  to  liim ;  C.  filed  his  bill,  making  them  all  parties,  and  requiring 
them  to  interplead  and  settle  their  conflicting  rights  to  the  mortgage  debt» 
and  praying  an  injunction  against  the  judgment  of  B. ;  hddy  the  case  pre- 
sented by  the  bill  was  a  proper  one  of  interpleader,  and  that  the  judgment 
of  B.  should  be  enjoined,  until  it  was  ascertained  whether  the  transfer  of  the 
notes  was  before  or  after  the  judgment  of  B.,  and,  if  before,  that  the  judg- 
ment should  be  perpetually  enjoined.    Cannon  ▼.  £tiu^y,  eL  aL  5S5. 


JUDGMENT. 
L  A  court  of  equity  will  limkthe  lien  of  a  judgment  to  the  interest  which  the 
judgment  debtor  actually  had  in  the  property,  at  the  time  of  rendering  the 
judgment,  so  far,  at  least,  as  to  protect  the  prior  equities  of  third  pereons. 

JMKns  T.  jBodZ^  d  oi  338. 

2.  R.  obtained  a  judgment  against  F.  in  Louisiana,  by  default,  and  aold  a  tract 
of  land  to  F.  in  discharge  of  the  judgment,  and  gave  a  receipt  accordingly; 
subsequently,  R.  fraudulently  procured  the  judigmeal  by  default  in  Louisiana 
to  be  rendered  final ;  and  thereupon  brought  a  record  thereof  to  Mississippi, 
and  sued  F.,  who  permitted  judgment  to  go  by  default,  and  filed  his  bill  in 
this  Court,  alleging  as  his  reason  for  not  defending  at  law^  that  the  final  judg- 
ment in  Louisiana  was  junior  to  the  date  of  the  receipt;  heU  that  the  de- 
fence of  F.  was  purely  legal,  and  that  the  reason  given  for  not  making  the 
defence  at  law  was  insufiicient    Fldcher  v.  Rapp,  374. 

3.  Where  the  plaintiflf  in  a  judgment  rendered  in  a  sister  State  comes  here  to 
enforce  it,  it  is  entirely  consistent  for  the  defendant  to  show,  that  the  judg- 
ment was  obtained  by  fraud.    lb. 

4.  Fraud  vitiates  judicial  acts,  and  renders  them  utterly  void.    lb. 
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&  Oonrts,  aetiDg  uiider  tke  tame  aystero  of  local  jarisprodence,  ehoald,  where 
their  organization  and  mode  of  procedure  admit  of  it,  make  their  jadgmentB 
equally  comprehensive.     Wright^  daLv.  ShtUony  ti  aL  399. 

&  A  judgment  in  this  State,  of  older  date  than  the  registration  of  a  mortgage, 
though  junior  to  its  execution,  will  be  a  prior  lien  upon  the  land  embraced 
in  the  mortgage.    Bingaman  y.  Ifyxtt^  d  aL  437. 

7.  A  levy  upon  peiaonal  property  sufficient  to  satisfy  the  judgment,  is,  while 
the  levy  subsists,  a  satisfaction  of  the  judgment,  and  a  sale  of  other  property 
than  that  embraced  in  the  levy,  by  another  execution  on  the  same  judgment, 
while  the  first  levy  remains  undisposed  of,  passes  no  title.    M. 

8.  Upon  an  execution  issuing  upon  a  judgment,  a  levy  was  made,  and  an  ille- 
gal forthcoming  bond  was  given,  which  was  afterwards  quashed  ^  another 
execution  issued  upon  the  original  judgment,  and  property  was  sold  under 
it ;  hMf  that  the  purchaser  acquired  no  tjtle,  the  judgment  being  in  li^  sat- 
isfied by  the  first  levy.    B. 

9.  A  judgment  in  Tennessee,  and  a  return  of  ntitta  bmut  upon  an  execution 
'    thereon,  are  not  sufficient  foundation  to  apply  to  a  court  of  equity  to  subject 

the  choaes  in  adion  of  the  judgment  debtor,  to  the  payment  of  the  debt 

Dicky  daLY.  Tndifj  d  aL  557. 

10.  A  creditor  at  large  cannot  come  into  a  court  of  chancery,  upon  a  purely 
legal  claim,  and  enjoin  his  debtor  from  selling,  receiving,  or  disposing  of  his 
effects.    IVteman  v.  UnnaUy  d  d.  624. 

JURISDICTION. 

1.  A  creditor  of  the  estate  of  a  deceased  person  cannot  come  into  eqnity  to 
subject  to  the  satisfiiction  of  his  debt  property  of  the  decedent  in  the  hands 
of  a  third  person,  who  has  intermeddled  with  and  possessed  himself  thereof. 
Martin,  PkasantSj  if  Co.  v.  Okateodt,  d  td.  17. 

%  In  such  case,  the  creditor  has  a  plain,  adequate,  unembarrassed  remedy  at 
law.    lb. 

dL  A  court  of  equity  will  entertain  a  bill  for  discovery,  and  an  accouot  of  as- 
sets, against  an  executor  or  administrator,  upon  a  mere  legal  claim.    Jk 

4.  In  such  case,  the  defendant  should  demur  to  one  part,  and  answer  to  the 
other,  or  answer  generally,  and  object  at  the  hearing  to  that  part  which  is 
without  claims  to  equitable  cognizance,    lb, 

&  Where,  upon  the  bill  of  the  wife  against  the  husband,  a  decree  a  nncuh 
matrimonii  has  been  granted,  the  mere  omission  in  that  decree  to  provide  for 
the  alimony  of  the  wife,  cannot  affect  the  right  to  such  a  provision,  at  a  sub- 
sequent time, by  a  separate  and  distinct  proeeeding.  Sktiwdl  v.  Shoiwdij5U 

&  A  circuit  court,  having  decreed  a  divorce  a  frineyh  miMmmtt,  at  the  in- 
stance of  the  wife,  the  superior  court  of  chancery  has  juried  icti<Hi  of  a  bill 
by  the  divorced  wife,  against  the  husband,  to  have  alimony  allotted  to  her.  lb. 

7.  An  agreement  between  two  parties,  that  one  shall  hold  in  his  name'  the 
property  of  the  other,  and  shall  pay  with  it  the  debts  of  the  latter,  and  use  it 
ai  he  may  direct,  is  such  an  agreement  as  a  court  of  equity  will  enforce,  as 
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between  the  parties,  and  it  can  only  be  assailed  at  the  instance  ci  credkon 
who  are  thereby  defrauded    EvereU  ?.  Wuin,  daLC7. 

8.  £.  files  his  bill,  stating  that  he  held  of  W.,  in  secret  trast,  for  the  benefit  of 
W.,  and  to  secure  advances  of  himself  for  W.'s  account;  that  W.  was  in 
arrears  for  money  thus  advanced  in  a  large  sum,  and  had  fraud olently  pro- 
cured G.  to  become  the  purchaser  with  W.*6  money,  at  a  tax  sale  of  the  prop- 
erty so  held  by  E.,  and  seeking  to  subject  the  property  in  the  hands  ofG,  to 
the  advance  so  made ;  hdd,  that  a  court  of  equity  would  have  jurisdiction 
of  the  case ;  upon  the  answer,  however,  of  G.,  denying  the  fraud,  and  it  not 
being  established  by  proof,  the  jurisdiction  would  cease.    lb, 

9.  W.  fi.  dies  intestate,  S.  B,  administers  upon  his  estate,  and  leaves  the  coun- 
try with  the  property  of  W.  R  in  possession  ;  heU  that  the  Court  of  Chan- 
cery has  jurisdiction  of  a  suit  by  the  distributees  of  W.  B.  to  attach  the 
property  S.  B.  lefl  in  this  State,  and  subject  it  to  the  payment  of  his  liability 
to  the  estate  of  W.  B.i  that  being  clearly  ascertained  by  the  pleadings  and 
proof,  and  it  appearing  that  the  ancestor's  debts  were  all  paid,  and  no 
administration  then  pending  upon  the  estate.   Barrow,  etoLv.  Barrmt,  10L 

10.  If  the  debts  were  unpaid,  or  administration  de  bonis  non  existing,  in  either 
case,  the  bill  would  have  to  be  filed  by  the  administrator  de  bonit  rum,  to  sub- 
ject the  property  for  the  benefit  of  the  creditors,  and  ascertain  the  amount  of 
the  indebtedness  of  the  first  administrator,    lb. 

11.  The  fact,  that  both  parties  to  a  suit  in  chancery  in  the  State  courts  claim 
the  land  in  controversy,  under  a  treaty  to  which  the  United  States  is  a  party, 
has,  in  itself,  nothing  to  exclude  the  jurisdiction  of  the  State  courts. 

Heirs  of  Charles  Landv.  Heirs  of  7%omas  Land,  15a 

12.  Where  a  judgment  creditor  has  his  execution  returned  nuUa  bona,  but 
afterwards  levies  the  same  on  personal  property,  in  which  the  defendant  in 
the  execution  has  merely  an  equitable  interest,  and,  pending  the  levy,  files 
his  bill  in  the  court  of  chancery,  to  subject  the  equitable  interest  of  the 
defendant  to  the  payment  of  his  judgment  debt ;  held,  that  the  right  of  the 
complainant  to  the  equitable  relief  was  established  by  the  return  of  nvlla 
bona,  and  was  not  disproved  by  the  levy  upon  property  not  subject  to  sale 
under  execution.     Wrighi,  eialv.  Petrie,  d  dL  282. 

13.  A  court  of  chancery  has  jurisdiction  to  decree  a  cancelment  of  a  tax  col- 
lector's deed,  in  a  proper  case.    Bacon,  et  (d.  v.  Conn,  348. 

14.  R.  obtained  a  judgment  against  F.  in  Louisiana,  by  default,  and  sold  a 
tract  of  land  to  F.  in  discharge  of  the  judgment^  and  gave  a  receipt  accord- 
ingly ;  subsequently  R.  fraudulently  procured  the  judgment  by  default  in 
Louisiana  to  be  rendered  final ;  and  thereupon  brought  a  record  thereof  to 
Mississippi,  and  sued  F.,  who  permitted  judgment  to  go  by  default,  and  filed 
his  bill  in  this  Court,  alleging  as  his  reason  for  not  defending  at  law,  that  the 
final  judgment  in  Louisiana  was  junior  to  the  date  of  the  receipt;  hdd,  that 
the  defence  of  F.  was  purely  legal,  and  that  the  reason  given  for  not  making 
the  defence  at  law,  is  insufficient.    Fletcher  v.  Rapp,  374. 
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1&  A  court  of  chancery  has  no  jurisdiction  of.  a  bill  upon  a  lost  note,  unless 
indemnity  is  offered  upon  the  face  of  the  bill. 

Smith,  d  aL  v.  Walker,  et  al  432. 

16.  Before  a  party  can  come  into  equity  to  recover  upon  a  lost  note,  he  must 
make  affidavit  of  its  loss.    lb. 

17.  A  court  of  equity  has  jurisdiction  of  a  bill  filed  to  recover,  from  the  in- 
dorsers  of  a  lost  note,  the  amount  of  the  note ;  the  basis  of  equity  jurisdic- 
tion in  such  cases  being  the  power  of  the  court  to  compel  indemnity.    lb, 

18.  Courts  of  equity  have  power  to  grant  new  trials  at  law,  where  from  fraud 
of  the  one  party,  or  unavoidable  accident,  or  unforeseen  necessity,  the  other 
party,  without  negligence  on  his  part,  has  been  unable  to  make  out  his  case 
on  the  first  trial.   Htrring  v.  Winani,  d  dl,  466. 

19.  As  a  general  rule,  a  suit  for  the  recovery  of  a  legacy  should  be  brought 
against  the  executor,  in  the  jurisdiction  having  cognizance  of  the  will ;  yet, 
when  the  fund  out  of  which  the  legacy  is  payable,  is  traced  to  the  possession 
of  the  heir  of  testator,  in  a  different  jurisdiction  from  that  having  cognizance 
of  the  will,  the  suit  may  be  maintained  there. 

MinUgomery^  d  uxor,  v.  MUWcen,  d  uzor,  d  aL  495. 

20.  The  jurisdiction  of  the  circuit  courts  in  the  foreclosure  of  mortgagfs,  is 
concurrent  and  coextensive  with  that  of  the  Superior  Court  of  Chancery. 

,  T<hU^  v.  Kane,  d  al.  5ia 

21.  If  it  should  become  necessary  to  file  an  original  bill  to  enforce  a  decree 
for  the  foreclosure  of  a  mortgage  rendered  by  the  circuit  court,  that  court 
would  have  jurisdiction  to  entertain  such  a  bill  as  an  incident  to  its  power 
to  decree  the  foreclosure.    R.    See  MoHgagt,  26. 

22.  After  general  answer,  the  defendant  cannot  raise  the  question  of  jurisdic- 
tion on  the  hearing,  unless  the  defect  of  jurisdiction  goes  to  the  very  sub- 
ject-matter of  the  suit    Dams  v.  RoheriB,  543. 

23.  The  probate  courts  of  this  State  have,  underoor  constitution,  sole  jurisdic- 
tion of  the  subject  of  wills;  a  jurisdiction,  at  least,  commensurate  with  that* 
of  the  courts  of  Great  Britain ;  and  the  Court  of  Chandery  has  no  power  in 
this  State  to  decree  the  probate  of  a  will  void,  even  though  charged  to  have 
been  procured  by  fraud ;  such  power  belonging  exclusively  to  the  probate 
courti.    HawhtHin,  daLy.  Terry,  exeaUoTf  d  al.  589. 

24.  A  forthcoming  bond  for  the  delivery  of  property  taken  in  execution,  signed 
in  blank,  and  afterwards  filled  up  by  the  sheriff  without  authority,  is  void  ; 
and  a  court  of  chanceiy  will  decroe  such  a  bond  to  be  cancelled. 

Patterson  v.  Denton,  592. 

25.  F.  filed  his  bill  against  W.  F.,  alleging,  that  they  had  been  partners,  and 
that  W.  F.  was  indebted  to  him  on  their  partnership  liabilities,  and  also  on 
bis  private  account,  in  a  large  sum,  not  reduced  to  judgment,  and  seeking  to 
attach  a  debt  due  by  M.  dL  D.  to  W.  F.,  to  be  appropriated  to  the  payment 
of  W.  F.'s  debt  to  F. ;  held,  that  the  Court  of  Chanceiy  bad  no  jurisdiction 
of  thecase.    Drteman  v.  IhrnaU^  d  al.  624. 

526.  A  creditor  at  large  cannot  come  into  a  court  of  chancery  vpon  a  purely 
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legal  clftim,  and  enjoin  hie  debtor  from  eellingy  neeMag,  or  diepemtg  of  his 
effects,    lb, 
27.  An  administrator  may  have  a  right  given  to  him  by  statate,  of  a  trial  at 
law  of  the  right  of  property  of  his  intestate's  effeets,  when  levied  on  by  exe- 
cution, without  impairing  the  right  of  the  administrator  to  relief  in  equity. 

iSWis,  €i  WDOTf  T.  Thompmntf  H  oL  €SS, 

JUSTICE  OP  PEACE. 
Jostices  of  the  Peace  are  authorized  to  take  depositions  to  be  read  in  tfais  court 

Gm'don,  sen.  ▼.  WaHdm^  ^dL  37. 


LACHEa 
1.  A.  having  made  a  payment  np(m  a  note>  which  is  credited  npoa  the  back  of 
it,  b^ing  sued  at  law  upon  the  note,  permits  judgment  to  be  rendered  against 
him  for  the  whole  amount  of  the  note,  without  pleading  payment,  or  calling 
the  attention  of  court  and  jury  to  the  credit  on  the  back  of  the  note^  is  not 
entitled  to  relief  in  a  court  of  equity. 

CiMmniMtoiwrt ^f  Ikt  SkMh^ Fkmd  v.  Patridtj daiUO. 
52.  A  party  having  a  valid  legal  defence,  which,  by  gross  negligence  he  failed 
to  make  at  law,  cannot  be  heard  to  make  it  in  a  court  of  equity.    Jk 

3.  An  administrator  sold  property  of  his  intestate,  and  took  of  the  purchaser 
his  bond  for  the  payment,  and  also  the  note  of  a  third  person,  and  agreed  to 
collect  the  proceeds  of  that  note,  and  apply  them  to  the  payment  of  the  pur- 
ehaeei's  bond ;  heU  that  no  neglect  on  the  part  of  the  administrator,  to 
collect  the  note  and  the  consequent  loss  thereby,  could  have  the  effect  of 
relieving  the  purchaser  from  the  payment  of  his  bond,  or  of  discharging  the 
statutory  mortgage  thereon.    iSl^per,  admwMtrahr,  v.  Dut^  et  aL  I7SL 

4.  Where  a  creditor,  having  sued  upon  collateral  paper,  granted  a  stay  of 
execution  for  six  months  upon  the  judgment ;  hdd,  that  the  stay  is  not  such 
delay  (unless  the  stay  is  the  occasion  of  the  loss  of  the  debt)  as  will  render 
the  creditor  responsible  for  the  amount  of  the  collateral  paper.    J&. 

LEGACY. 

1.  As  a  general  rule,  a  suit  for  the  recovery  of  a  legacy  should  be  bnwgfat 
against  the  executor,  in  the  jurisdiction  having  cognizance  of  the  wili; 
yet,  when  the  fund  out  of  which  the  legacy  is  payable,  is  traced  to  the  pos- 
session of  the  heir  of  the  testator,  in  a  different  jurisdiction  from  that  hav- 
ing cognizance  of  the  will,  the  suit  may  be  maintained  there. 

Montgomenfy  d  utoTj  v.  JUiKtifcen,  d  vxor^  d  aL  495. 

2.  Where  a  Jegacy  was  given,  payable  out  of  a  fund  in  Louisiana,  and  the  testa- 
tor had  property  in  this  State,  which  the  legatee  attempted  to  subject  to  ibe 
payment  of  his  legacy ;  hdd,  that  the  property  in  this  State  could  not  be 
resorted  to,  until  the  fund  in  Louisiana  was  shown  to  be  insufficient  i&. 
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9.  Where  the  testator,  id  hie  will,  g^ave  the  executor  a  discretion  to  sell  a  por- 
tion of  his  realty,  but  did  not  direct  an  absolote  sale ;  hddt  that  the  realty 
was  not  thereby  converted  into  personalty,  and  that  a  pecuniary  legacy  was 
not  chargeable  thereon,  unless  so  expressly  provided  by  the  testator,    lb. 

4.  Where,  by  the  law  of  Louisiana,  a  person  who  has  married  a  second  wife, 
and  who  has  children  by  his  former  wife,  is  interdicted  from  leaving  his 
widow  more  than  one  fifth  of  his  estate,  and  that  as  an  tvt^^hid,  yet,  makes 
a  will,  leaving  his  wife  a  large  sum  of  money  absolutely,  the  legacy  is  invalid 
and  the  bequest  void,    lb, 

5.  Where  by  the  law  of  Louisiana  it  is  provided,  that  if  a  disposal  of  property 
by  will,  exceed  the  quantum,  of  which  a  person  may  legally  dispose,  and 
the  same  law  also  provided,  that  the  husband  of  a  second  wife,  and  who 
had  children  by  a  former  wife,  can  only  bequeath  to  his  second  wife  by  will 
the  extent  of  the  luu/hid  of  one  fifth  of  his  estate ;  it  was  held^  that  the 
bequest  by  the  husband  of  a  second  wife,  who  was  domiciled  in  Louisiana, 
of  an  absolute  sum  of  money  to  her,  was  void,  and  could  not  be  reduced 
under  the  provision  of  the  law.    16. 

6.  AH  personal  property  of  a  testator,  not  disposed  of,  that  by  lapse,  or  void 
bequest  for  illegality,  does  not  pass  as  directed  by  the  testator,  goes  to  the 
residuary  legatee;  a  different  rule  prevails  as  to  real  estate. 

Bom&crKfB,  d  al  v.  Terry ^  exeeiifor,  d  aL  589. 

LEVY. 

h  A  levy  upon  personal  property,  sufficient  to  satisfy  the  judgment,  is,  while  the 
levy  subsists,  a  satisfaction  of  the  judgment ;  a  sale  of  other  property  than 
that  embraced  in  the  levy,  by  another  execution  in  the  same  judgment^ 
while  the  first  levy  remains  undisposed  of,  passes  no  title. 

BingoBman  v.  IfyUt^  et  'al.  437, 

fL  The  execution  of  a  statutory  forthcoming  bond  does  not  discharge  the  levy 
of  the  execution,  under  which  it  is  taken ;  that  levy  continues  in  full  forc» 
until  the  bond  is  forfeited,  and  acquires  the  force  and  efiect  of  a  judg- 
ment   Ik 

3.  An  irregular  forthcoming  bond,  incapable  of  forfeiture^  being  taken,  does 
not  discharge  the  levy  of  the  execution,  and,  upon  the  granting  such  a  bond|. 
the  original  judgment  remains  in  full  force.    R. 

4.  Upon  an  execution  issuing  upon  a  judgment,  a  levy  was  made,  and  an  ille- 
gal forthcoming  bond  was  given,  which  was  afterwards  quashed,  and  anoth- 
er execution  issued  upon  the  original  judgment,  and  property  was  sold  under 
it ;  held^  that  the  purchaser  acquired  no  title ;  the  judgment  being  in  law 
satisfied  by  the  first  levy.    lb. 

&  QtMere.  Where  a  sheriff  levies  upon  and  sells  more  land  than  is  necessa- 
ry to  satisfy  the  execution,  where  the  land  is  capable  of  division,  is  such  ft 
sale  void?    lb. 

VOL.  I.  86 
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6»  The  lien  of  an  attachment  commences  and  takes  effect  from  the  time  of 
the  levy,  and  not  from  the  time  of  issoing  the  attachment. 

Mem  if  Walker  V.  WintUw,  et  aL  i4B. 

UEN. 

1.  Where  the  original  notes  given  by  the  mortgagor  of  a  tract  of  land  for 
the  purchase-money,  are  taken  ap  and  new  ones  substituted  instead  by  tbe 
vendee,  and  the  vendor  files  his  bill,  to  enforce  his  equitable  lien,  the  an- 
swer of  the  vendee,  that  the  new  notes  were  received  in  satisfaction  and 
discbarge  of  that  lien  is  not  evidence. 

Planters  Bank  of  Mississippi  v.  Cotoingh  ¥k 

2.  The  return  of  satisfaction  upon  an  execution,  though  false,  so  far  eztio- 
guishes  the  lien  of  the  judgment  upon  which  the  execution  issued,  tiiat 
property  sold  subsequent  to  the  return  would  no  longer  be  subject  to  it 

Parks  V.  Person,  d  aL  7a 

3.  AiiUr^  if  the  false  return  is  made  afler  sale  of  property  of  the  defendant; 
in  such  case,  on  the  return  being  vacated,  the  lien  would  still  exist  oo  tbe 
property  previously  sold«    i&. 

4.  It  is  wholly  irregular  to  set  aside  a  return  of  satisfaction  upon  an  execa- 
tion,  in  a  court  of  law,  without  notice,  at  least,  to  the  defendant  in  the 
execution ;  such  a  proceeding  is  absolutely  void.    lb, 

5.  Whether  where  tbe  vacating  a  false  return  upon  an  execution,  will  affect 
the  rights  of  subsequent  purchasers  from  the  defendant  in  the  execution, 
these  subsequent  purchasers  are  entitled  to  notice  of  the  proceedings. 

&  F.  and  others,  administrators  of  B.,  sold  the  real  estate  of  B.  to  £w,  and 
filed  their  bill  to  foreclose  the  statutory  lien  for  the  purchase-money ;  B.'s 
wife  had  dower  allotted  to  her  in  the  lands,  and  sold  her  right  of  dower  to 
£.,  who  dies;  £.'s  widow  resists  the  application  to  foreclose  the  statutory 
lien,  and  claims  dower  in  the  dower  right  purchased  by  £L ;  hdd^  that  tbe 
purchase  of  E.  of  the  dower  right  of  B.'s  widow  enured  to  the  benefit  of  the 
administrators,  and  that  E.'s  widow  was  not  entitled  to  dower  in  tbe  prem- 
ises.   FUher^  d  aL  administrator,  ^c.  v.  Grimes,  107. 

7.  A  court  of  equity  will  limit  tbe  lien  of  a  judgment,  to  tbe  interest  which  the 
judgment  debtor  actually  had  in  the  property  at  the  time  of  renderrng  tbe 
judgment,  so  far,  at  least,  as  to  protect  the  prior  equities  of  ^ird  perBons. 

Jenkins  v.  Boidey,  d  el  333. 

8.  A  judgment  in  this  State,  of  older  date  than  the  registration  of  a  mort« 
gage,  though  junior  to  its  execution,  will  be  a  prior  lien  upon  the  land  em- 
braced in  the  mortgage.    Bingaman  v.  IhfoU,  et  aL  437. 

9.  Tbe  lien  of  an  attachment  commences  and  takes  effect  from  the  time  <^ 
tbe  levy,  and  not  from  the  time  of  issuing  the  attachment.  Mears  if  Waiker 
V.  WinsUno,  et  aL  449. 

10.  Where,  by  a  contract  of  sale  of  real  estate,  part  of  the  purcbase-oaoney 
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waB  to  be  paid  down,  and  the  remainder  in  instalmente,  secured  by  deed  of 
trust,  before  the  property  is  to  be  delivered,  and  only  a  portion  of  the  cash 
payment  is  made,  and  the  property  is  (delivered,  and  the  deed  of  trust  for 
the  instalments  taken ;  hdd,  that  the  vendor  has  no  equitable  lien  upon  the 
land  sold,  for  the  unpaid  portion  of  the  purchase -money,  agreed  to  be  paid 
in  cash.    PkUlips  v.  Saunderson,  d  aL  462. 

11.  Where  there  is  an  express  lien,  received  by  the  vendor  for  part  of  the 
consideration  money,  of  real  estate  sold,  it  excludes  the  idea  of  an  implied 
lien  on  the  land  for  the  residue  of  the  unpaid  purchase-money,    lb. 

12.  Where  a  party  buying  land,  agreed  to  make  a  cash  payment  in  part,  and 
secure  the  remainder  of  the  purchase- money  by  deed  of  trust  on  the  land  , 
purchased,  and  when  the  sale  was  consummated  paid  only  a  portion  of  the 
proposed  cash  payment,  and  the  vendor  filed  a  bill  in  equity  to  enforce  a 
supposed  equitable  lien  for  that  unpaid  portion ;  htH  although  the  conv* 
plainant  was  not  entitled  to  the  relief  he  asked,  yet  his  bill  shall  be  dis- 
missed at  the  cost  of  the  vendee,  who  occasioned  the  injury,    lb. 

LIFE  ESTATE. 

A  wife  is  dowable  only  of  an  estate  of  inheritance.  A  mere  life  estate  is  not 
the  subject  of  dower.    Fisher^  el  aL  adminutratm'f  ifc  v.  GrimUj  107. 

LIMITATION. 

The  words,  <*  lawful  heirs,**  and  **  her  heirs  forever,"  in  a  deed,  are  words  of 
limitation  of  the  estate  to  the  donee,  and  not  words  of  purchase  for  the  heirs. 

Warren  v.  HaUy,  et  al.  647. 

LOST  NOTE. 

1.  A  prior  owner  of  a  note,  who,  while  such,  obtained  judgment  at  law  against 
the  maker  of  the  note,  and  afterwards,  and  while  the  note  was  lost,  trans- 
ferred the  contents  of  the  note,  and  the  right  to  control  its  proceeds,  has  the 
legal  title  to  the  note,  and  is  a  proper  party  to  a  bill  filed  to  recover  the 
amount  of  the  lost  note  from  the  indorsers.  SmUhf  daLv.  Woflfcer,  d  aL  4312. 

9.  Where  a  bill  is  filed  to  recover  the  amount  of  a  lost  note,  it  is  not  necessary 
to  have  tendered  indemnity  before  the  bill  was  filed,  or  to  the  parties  them* 
eelves.    It  is  sufficient,  if  it  is  offered  by  the  bill.    lb. 

3.  A  court  of  chancery  has  no  jurisdiction  of  a  bill  upon  a  lost  note,  unless 
indemnity  is  offered  upon  the  face  of  the  bill.    lb. 

4.  Before  a  party  can  come  into  equity  to  recover  upon  a  lost  note,  he  must 
make  affidavit  of  its  loss.    lb. 

5.  A  court  of  equity  has  jurisdiction  of  a  bill  filed  to  recover  from  the  indorsers 
of  a  lost  note,  the  amount  of  the  note ;  the  basis  of  equity  jurisdiction  in 
such  cases  being  the  power  of  the  court  to  compel  indemnity.    16. 
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M. 

MARRIAGE. 

.  1.  Where,  upon  the  bill  of  the  wife  agaiost  the  hoaband,  a  decree  "  a 

mafrtmontt  **  has  been  granted,  the  mere  omission  in  that  decree  to  provide 
for  the  alimony  of  the  wife,  cannot  affect  the  wife's  right  to  such  a  proviskHb 
at  a  subsequent  time,  by  a  separate  and  distinct  proceeding. 

ShoiwU,  y.  SMwdl,  5L 

2.  A  circuit  court  having  decreed  a  divorce  a  vinculo  matrimonii^  at  the  in- 
stance of  the  wife,  the  superior  court  of  chancery  has  jurisdiction  of  a  bill 
by  the  divorced  wife  against  the  husband,  to  have  alimony  allowed  to  her.  A. 

MARRIAGE  SETTLEMENT. 

L  Where  general  language  in  a  deed  of  marriage  settlement  is  inconsisteot 
and  m  conflict  with  the  purposes  as  defined  in  the  deed,  which  the  partiss 
had  in  contemplation  by  the  settlement,  such  general  language  will  be 
qualified  and  restricted  by  the  definite  recital  of  the  deed. 

VmiamsY.  CUabome^  H  aL  3S5L 

2.  W.  (in  debt)  and  H.  (possessed  of  large  property)  being  about  to  marry, 
by  deed  of  settlement  before  the  marriage,  convey  to  a  trustee  for  H.'s  sole 
and  separate  use,  all  her  property  and  the  interest,  income,  and  proceeds  there- 
of, on  trust  1.  For  the  use  of  W.  and  H.  for  their  natural  lives,  subject  to  dis- 
posal by  H.  by  will.  2.  That  H.  should  have,  during  her  life,  full  control 
over  the  property,  and  that  it  should  not  be  subject  to  H.'s  debts,  or  his  con- 
trol. 3.  That  the  trustee  might  sell  when  requested ;  kdd^  that  W.,  on  the 
death  of  H.,  had  no  right  in  the  property  thus  conveyed,  or  to  participate  in 
the  proceeds,  income,  or  profits  of  it    lb, 

■SL  W.,  about  to  marry  H.,  declared  his  intention  to  secure  to  H.  the  separate 
use  and  disposal  of  the  property  conveyed  by  the  deed,  and  also  the  income 
and  profits  of  it ;  held,  that  W.  is  utopped  by  the  recitals  of  the  deed,  to  set 
up  a  claim  either  to  the  property  or  the  profits  thereof.    lb. 

MORTGAGE. 

1.  Where  the  original  notes  given  by  the  mortgagor  of  a  tract  of  land,  for  the 
purchase-money,  are  taken  up  and  new  ones  substituted  instead  by  the  veo- 
dee,  and  the  vendor  files  his  bill  to  enforce  his  equitable  lien,  the  answer  of 
the  vendee,  that  the  new  notes  were  received  in  satisfaction  and  discharge 
of  that  lien,  is  not  evidence.    Planten  Bank  qf  Mississippi  v.  Cowtnofj  40. 

2.  R.  6i  H.  introduced  negroes  into  this  State  since  the  first  of  May,  1833,  as 
merchandize  and  for  sale,  and  sold  them  to  R.,  and  took  in  payment  for  them 
the  notes  of  A.  payable  to  H.  G.  R.,  and  by  H.  G.  R.  indorsed,  secured  by 
mortgage  on  a  tract  of  land ;  hdd,  upon  this  state  of  fact,  that  R.  &  H. 
were  entitled  to  foreclose  the  mortgage  given  by  A.  and  assigned  in  pay- 
ment of  the  illegal  consideratioB  by  H.  G.  R.  to  R.  &.  H. 

Bowm  ff  Harris  v.  JUamSf  daL^ 
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3.  A.  and  B.  being  indebted  in  a  joint  note  to  C,  each  executed  mortgages 
upon  their  respective  property  to  secure  the  note;  C.  filed  his  bill  against 
both  to  foreclose  both  mortgages ;  hddt  on  demurrer  to  the  bill,  that  it  was 
not  multifarious,  and  that  a  decree  to  foreclose  both  mortgages  could  be 
rendered  at  the  same  time.     Wilcox,  et  al.  v.  MUls,  etoL  S5. 

4.  In  a  bill  filed  to  foreclose  a  mortgage  upon  property  which  has  passed  by 
sale  from  the  mortgagor  into  the  possession  of  third  persons,  it  is  not  neces- 
sary to  allege  in  the  bill,'  that  the  persons  in  possession  had  notice  of  the 
mortgage.    Stacy,  adawmsMtor,  ifc  v.  Barker j  ei  alil2. 

5.  Where  property  at  a  probate  sale  is  sold  in  Louisiana  as  the  property  of  the 
succession  and  the  community  of  the  deceased  husband  and  of  his  wife,  and 
a  mortgage  is  taken  to  secure  the  purchase-money,  in  a  bill  filed  by  the  ad- 
ministrator of  the  husband  in  Mississippi,  to  foreclose  the  mortgage  on  the 
property  which  has  been  removed  into  the  State  of  Mississippi,  the  wife  of 
the  intestate  is  a  proper  party.    R, 

6.  An  administrator  sold  property  of  his  intestate,  and  took  of  the  purchaser 
his  bond  for  the  payment,  and  also  the  note  of  a  third  person,  and  agreed  to 
collect  the  proceeds  of  that  note  and  apply  them  to  the  payment  of  the  pur- 
chaser's bond ;  hdd,  that  no  neglect  on  the  part  of  the  administrator  to  col- 
lect the  note,  and  the  consequent  loss  thereby,  could  have  the  effect  of  re- 
lieving the  purchaser  from  the  payment  of  his  bond,  or  of  discharging  the 
statutory  mortgage  thereon.    Stegery  administrator,  v.  Busk,  et  aL  172. 

7.  P.  contracted  to  build  a  railroad  for  the  Brandon  Bank,  at  a  stipulated 
price ;  and,  receiving  money  from  the  bank  for  that  purpose,  executed  a 
mortgage  to  secure  its  proper  application.  P.  abandoned  the  work  before 
its  completion,  and  while  the  bank  was  in  advance  of  money  to  P.;  the  bank, 
being  in  embarrassed  and  failing  circumstances,  without  valid  consideration, 
voluntarily  released  the  mortgage,  and  discharged  P.  from  the  debt ;  held, 
that  the  release  of  the  mortgage,  and  the  discharge  of  the  debt,  were  fraud- 
ulent and  void,  as  to  the  judgment  creditors  of  the  bank. 

Wright,  etaLy.  Petrie,  d  al.  262. 

8.  Where  a  commissioner  makes  a  sale  of  mortgaged  premises,  and  the  pur- 
chaser fails  to  comply  with  the  precedent  requirements  of  the  decree,  the 
commissioner  has  no  authority  to  receive  a  bond  from  another  person,  of  the 
amount  of  the  purchaser's  bid ',  but  the  property  remains  in  his  hands,  as  if 
no  sale  had  taken  place.     Vannarson  v.  Cord,  et  aL  345. 

9.  A  commissioner,  having  advertised  the  property  for  sale,  upon  a  failure 
from. any  cause  to  sell  on  the  appointed  day,  has  power,  unless  his  authority 
is  reiktricted  by  the  decree  on  its  face,  or  limited  to  a  single  specified  time, 
to  advertise  the  property  again  and  again,  until  he  effectuates  the  object  of 
his  appointment  lb. 

10*  The  powers  of  a  commissioner  to  sell  property  by  decree  of  the  Chancery 
Court,  are  precisely  the  same  that  a  sheriff  has  when  a  writ  of  Jieri  facias  is 
placed  in  Us  hands.    Jb, 

11*  C  conveyed  two  negroes  to  B-,  by  a  bill  of  sale  absolute  and  uncondi- 
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tional  upon  its  face ;  AeU,  that  it  was  competent  for  C.  to  prove  by  parol,  that 
the  bill  of  sale  was  intended  as  a  mere  mortgage  to  secure  B.  a  sum  of 
money.     Crajt  v.  BuUard,  366. 

12.  The  only  relief  a  court  of  equity  can  grant  a  mortgagor  opon  bis  moit- 
gage,  is  to  allow  him  to  redeem  his  mortgaged  property,  upon  a  bill  prop- 
erly shaped  for  that  purpose.     lb. 

13.  C  filed  his  bill  against  B.,  alleging,  that  R  had  obtained  a  judgment  at 
law  upon  a  note,  to  secure  the  payment  of  which  he  had  conveyed  R  two 
negroes ;  averring,  that  R  had  been  in  possession  of  one  ever  since  the  sale, 
and  prays  for  an  account  of  his  hire  and  of  bis  value,  and  for  an  injunctioB 
against  the  judgment  at  law ;  hddj  that  upon  such  a  bill,  the  injunction  could 
not  be  obtained.    lb. 

14.  A  mortgagor  has  no  right  to  force  the  mortgagee  to  take  the  property  at  an 
assessed  value,  and  cannot  caH  for  an  account  upon  any  such  principle.    A. 

15.  A  mortgagee,  who  sells  a  portion  of  the  mortgaged  property,  roust  account 
for  the  value  of  the  property  sold,  and,  if  slaves,  for  their  hire.-  B. 

16L  Where  there  were  one  hundred  partnere  who  had  each  executed  a  naoft- 
gage  to  secure  the  debts  of  the  partnership,  and  some  of  the  partners  were 
dead,  leaving  numerous  representatives ;  hdd,  that  the  mortgagee  might 
foreclose  each  mortgage  by  a  separate  suit  against  each  partner,  witboat 
making  the  others  parties.    Boisgerard,  etaLv.  fFaUj  404. 

17.  Where,  by  the  articles  of  a  partnership  association  for  the  purpose  of  pri- 
vate banking,  each  partner  was  to  execute  a  mortgage  to  the  partnership,  to 
secure  the  payment  of  his  debt  in  the  partnership,  and  afterwards  the  mort- 
gages were  ipade,  securing,  not  only  the  stock,  but  also  the  circulation  and 
debts  of  a  general  character  of  the  partnership ;  held,  that  the  mortgages 
were  a  security  for  the  debts  of  the  partnership,  to  which  a  creditor,  to  whom 
the  partnership  had  assigned  the  mortgages,  might  resort  for  payment    A. 

18.  The  interest  of  a  mere  mortgagee  is  in  the  nature  of  a  choae  i&  action, 
and  cannot,  therefore,  be  seized  and  sold  under  an  execution  at  law.    B. 

19.  Where  debts  doe  to  a  partnership  in  five,  ten,  and  fifteen  years,  had  been 
secured  by  mortgages,  the  creditors  of  the  partnership  could  not  have  any 
more  summary  remedy  on  the  mortgages  than  the  partners  themselves  would 
have.    /6. 

90.  Where  each  partner  executes  a  mortgage  to  the  partnership,  for  the  pur- 
pose of  ^binding  and  rendering  himself  liable  to  pay  the"  partneiship 
debts,  and  in  the  condition  of  the  mortgage  recites,  that  the  mortgage  is  to 
be  discharged  when  the  liabilities  of  the  partnership  are  all  paid;  hdd,  that 
one  of  the  objects  of  the  mortgage,  was  to  secure  the  payment  of  the  debts 
of  the  partnership.    R. 

31.  A  judgment  in  this  State,  of  older  date  than  the  registration  of  a  mortgage, 
though  junior  to  its  execution,  will  be  a  prior  lien  upon  the  land  embraced 
in  the  mortgage.    Bingaman  v.  Ifyatlf  d  (d.  437. 

22.  R.,  holding  a  mortgage  on  T.'s  property,  agreed  to  receive  some  money, 
and  take  the  property  back  in  discharge  of  the  mortgage ;  T.  paid  the  money, 
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bat  refhaed  to  deliver  the  property ;  hdd,  that  the  mortgage  was  not  dis- 
charged by  the  agreement    Robinson  v.  7%mp8on,  d  aL  454. 

23.  R.,  being  surety  to  A.  R.  for  T.,  was  indemnified  by  a  mortgage  on  T.'s 
property,  and  filed  bis  bill  to  foreclose  the  mortgage,  and  be  discharged 
from  his  suretyship ;  held,  it  was  no  answer  to  this  bill,  that  T.  had  been  gar- 
nisheed  at  law,  as  a  debtor  of  A.  R.,  and  that  the  garnishment  was  still  pend- 
ing,   lb. 

34.  A  mortgage  being  given  to  secure  a  debt  to  a  partnership,  upon  the  death 
of  one  of  the  firm,  the  surviving  partner  is  the  only  necessary  party,  to  rep- 
resent the  partnership  interest    lb, 

25.  The  jurisdiction  of  the  circuit  courts,  in  the  foreclosure  of  mortgages,  is 
concurrent  and  coextensive  with  that  of  the  superior  court  of  chancery. 

Tooley  v.  Kane,  d  oL  5]  8. 

26.  T.  obtained  a  decree  in  the  circuit  court  of  Adams  county,  foreclosing  a 
mortgage  against  G.  upon  a  lot  of  ground  ;  the  lot  was  sold  by  a  commis- 
sioner to  K,  who  gave  bond,  which  was  forfeited,  and  execution  issued 
against  K.,  and  the  mortgaged  lot  sold  to  M.,  who  bought  for  K.,  but  the 
money  for  which  the  lot  sold  was  appropriated  to  an  older  execution  against 
K. ;  M.  sold  the  lot  to  L*,  but  the  sale  was  fraudulent,  K.  still  retaining  posses- 
sion ;  in  this  state  of  fact,  T.  exhibited  his  bill  in  this  Court,  to  have  the  various 
sales  of  the  lot  set  aside,  and  his  decree  of  foreclosure  enforced  ;  Jidd,  that 
the  circuit  court  was  adequate  to  give  relief,  and  this  Court  could  render  no 
aid  to  the  complainant    lb. 

27.  If  it  should  become  necessary  to  file  an  original  bill  to  enforce  a  decree 
for  a  foreclosure  of  a  mortgage,  rendered  by  the  circuit  court,  that  court 
would  have  jurisdiction  to  entertain  such  a  bill,  as  an  incident  to  its  power 
to  decree  the  foreclosure.    lb, 

28.  A  sale  of  mortgaged  premises  by  a  commissioner  is  a  sale  by  the  court, 
and  is  not  complete,  or  title  passed  thereby,  until  a  report  thereof  is  made  to 
the  court,  and  that  report  confirmed,    lb, 

MOTION. 

1.  A  mere  motion  in  dourt,  to  dissolve  an  injunction  granted  in  a  case,  is  not 
that  formal  entry  of  appearance,  which  will  authorize  the  complainant  to 
take  a  pro  conftsso  against  the  party  making  the  motion. 

Chnmxngy  d  aL  v.  MtchoU,  e<  aZ.  122. 

2.  To  justify  the  complainant's  taking  his  bill  for  confessed,  process  must  either 
have  been  served  upon  the  other  party,  or  his  appearance,  as  a  defendant  to 
the  cause,  formally  entered  of  record,    lb. 

MULTIPARIOUSNESa 

1.  A  bill  which  sets  up  one  sufficient  ground  for  equitable  relief,  and  then  states 
another  upon  which  no  relief  can  be  had,  is  not  thereby  rendered  multifari- 
ous;   Martin^  Pleasants^  if  Co.  v.  Olasteockf  d  aL  17. 
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2.  Id  such  case,  the  defendant  should  demur  to  one  psnt,  aad  answer  to  the 
other ;  or  answer  generally,  and  object  at  the  hearing  to  that  part  which 
is  without  claim  to  equitable  cognizance.    A, 

3.  To  render  a  bill  multifarious,  the  matters  thereof  most  not  only  be  separate 
and  distinct,  but  each  must  be  of  a  character  entitling  the  complaiDant  to 
separate  equitable  relief.    lh» 

4.  If  a  bill  be  multifarious,  it  cannot  be  demurred  to  on  that  account,  nnleas 
the  prayer  be  also  multifarious.    R. 

5.  Where  the  complainants  in  chancery  assert  one  general  claim,  and  the  de- 
fendants have  a  common  interest  in  the  point  litigated,  they  are  properiy 
united,  though  their  rights  as  to  the  subject-matter  of  the  suit  may  be  sepa- 
rate.    Wright,  daLy.  Skdion,  d  a2.  399. 

6.  A.,  being  a  judgment  creditor  of  B.,  filed  his  bill  in  equity  against  BL,  C, 
D.,  £.,  and  F.,  charging  that  C,  D.,  £.,  and  F.  were  each,  respectively, 
in  possession  of  property  belonging  to  B.,  conveyed  by  B.  to  them  individu- 
ally, to.  defraud  the  creditors  of  B.,  and  seeking  to  subject  this  property,  in 
the  hands  of  these  different  persons,  to  the  payment  of  his  judgment ;  kdd, 
upon  the  demurrer  of  these  defendants,  and  answers  denying  fraud,  that  the 
bill  was  not  multifarious,    lb. 

7.  It  is  not  necessary  to  the  joinder  of  different  defendants  in  the  same  bill, 
that  a  privity  exist  between  each  two  of  the  defendants,  provided  a  privity 
exist  between  each  of  the  defendants,  separately,  and  the  other  defendants, 
upon  whom  the  gravamen  of  the  bill  rests,    lb. 

NEGLIGENCE. 

1.  The  neglect  of  the  complainant  to  have  process  served,  is  just  ground  fiv 
dissolving  an  injunction  in  the  case.    Paxfne  v.  Cowan,  doLfi?. 

2.  The  rule  in  such  case  is  based  upon  the  ground  of  negligence ;  where 
process  has  been  regularly  sued  out,  but  irregularly  served,  and  the  com- 
plainant proceeds  to  take  out  new  process,  as  soon  as  the  irregularity  is  dis- 
covered, the  rule  will  not  apply.    Ih. 

3.  A.  having  made  a  payment  upon  a  note,  which  is  credited  upon  the  back  of 
it,  being  sued  at  law  upon  the  note,  permits  judgment  to  be  rendered  against 
him  for  the  whole  amount  of  the  note,  without  pleading  payment,  or  calling 
the  attention  of  court  and  jury  to  the  credit  on  the  back  of  the  note,  is  not 
entitled  to  relief  in  a  court  of  equity. 

Commissioners  of  Sinking  I\ind  v.  Pabrick,  ef  dL  IIQ. 

4.  A  party  having  a  valid  legal  defence,  which,  by  gross  negligence  he  failed 
to  make  at  law,  cannot  be  heard  to  make  it  in  a  court  of  equity.    A. 

5.  M.  indorsed  a  note  in  favor  of  G.,  upon  which  the  maker  aAerwards  paid 
part  and  renewed  the  balance  by  a  new  note,  which  M<  also  indorsed.  Suit 
was  afterwards  brought  and  judgment  obtained  against  M^  when  he  exhibit- 
ed his  bill,  stating  that  the  note  had  been  given  for  an  illegal  consideration, 
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which  he  was  not  aware  of  until  after  judgment  was  |riven  against  him,  and 
therefore  he  did  not  defend  at  ]aw ;  hM,  that  the  excuse  given  for  not  mak- 
ing the  defence  at  law  was  insufficient,  and  equity  could  grant  no  relief. 

MQUr  V.  Gaskinay  5^. 

NEW  TRIAL. 

1.  Courts  of  equity  have  power  to  grant  new  trials  at  law,  where  from  fraud  of 
the  one  party,  an  unavoidable  accident,  or  unforeseen  necessity,  the  other 
party,  without  negligence  on  his  part,  has  been  unable  to  make  out  his  case, 
on  the  first  trial.    Herring  v.  WinanSy  et  al  466. 

2.  H.,  being  an  old  and  infirm  man,  unable  to  read,  and  being  sued  out  of  tlie 
county  of  his  residence,  writes  to  his  lawyer,  residing  in  the  county  where 
the  suit  is  brought,  the  nature  of  his  defence,  and  instructs  him  to  defend 
the  case ;  the  letter  is  lost  in  the  transmission,  and  judgment  is  obtained 
against  H.  by  default ;  hdd,  upon  the  application  of  H.  for  a  new  trial  in  a 
court  of  equity,  that  his  excuse  for  not  making  his  defence  at  law  was  suffi- 
cient   lb. 

NOTICE. 

1.  Depositions,  taken  to  be  read  on  behalf  of  defendants  to  the  original  bill, 
upon  notice  given  by  counsel,  not  representing  any  of  defendants  to  that 
bill,  are  irregularly  taken,  and  will  be  suppressed. 

Paifne  y.  Cowant  d  tH.  37. 

2.  The  evidence  of  service  of  a  notice  to  take  depositions,  must  be  by  the 
return  of  the  sheriflf,  or  affidavit  of  the  party  serving  the  notice. 

Gordon  v.  WaUdm,  d  al.  37. 

3.  Taking  property  in  payment  of  a  preexisting  debt  does  not  make  the  buyer 
a  purchaser  for  valuable  consideration,  in  the  eye  of  the  law,  as  against  one 
holding  a  prior  equity.    BouHtn  if  Harris  v.  Adamtt  d  aL  45. 

4.  W.,  being  about  to  purchase  a  tract  of  land,  was  informed  that  R.  and  H. 
had  "  some  sort  of  claim  to  it" ;  hddy  that  this  was  sufficient  to  put  W.  upon 
the  inquiry.    lb. 

5i  It  is  wholly  irregular  to  set  aside  a  return  of  satisfaction  upon  an  execution, 
in  a  court  of  law,  without  notice  at  least  to  the  defendant  in  the  execution ; 
such  a  proceeding  is  absolutely  void.    Parka  v.  Peraotij  doLl^ 

6.  Whether,  where  the  vacating  a  false  return  upon  an  execution  will  afifect 
the  rights  of  subsequent  purchasers  from  the  defendants  in  the  execution, 
these  subsequent  purchasers  are  entitled  to  notice  of  the  proceedings. 
QtMsre.    lb. 

7.  In  a  bill  filed  to  foreclose  a  mortgage,  upon  property  which  has  passed  by 
sahB  from  the  mortgagor  into  the  possession  of  third  persons,  it  is  not  neces- 
sary to  allege  in  the  bill,  that  the  persons  in  possession  bad  notice  of  the 
mortgage.    Slaqf^  admniriraUir^  ^e.  v.  Barker,  d  aL  112. 

VOL.  I.  87 
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8.  That  a  party  ia  a  Joml  jWe  puichaaer  without  notice,  is  purely  a  matter  of 
defence,  and  moat  be  aet  up  by  the  party  who  would  avail  himself  of  it, 
whether  notice  be  charged  or  not    R. 

9.  Where  a  bill  ia  filed  to  enforce  a  roortjrage  on  property  in  the  hands  of  pcr- 
Bona  in  poeeeasion  of  the  property  by  title  derived  from  the  mortgagor,  the 
allegation  that  they  hold  by  "  a  pretended  purchaae,"  ia  equivalent  to  a 
charge  of  notice  of  the  mortgage.    i6. 

10.  The  creditore  of  a  corporate  body  can  enforce  their  claims  against  any  of 
the  property  of  the  incorporation,  in  the  hands  of  persons  affected  with  a 
knowledge  of  its  corporate  character.    RMnSy  daLv.  Embry,  rf  aL  207. 

11.  Want  of  notice  protects  a  purchaser  againat  a  latent  equity  only,  not 
against  the  legal  title;  in  the  latter  case,  the  maxim,  caveat  emptor,  appliea. 

Jenkins  v.  Bodlof,  ef  of.  338L 

12.  A  vendee,  who  would  protect  himself  agains^  a  prior  equity,  upon  the 
ground  of  being  a  hon&  fide  purchaser  without  notice,  must  deny  notice, 
fully,  positively,  and  preciaely,  even  though  it  be  not  charged  on  the  other 

aide.    76. 

13.  Actual  poaaeaaion  of  land  is  constructive  notice  of  the  nature  and  extent 
of  the  interests  and  rights  of  the  occupants.    Ih. 

14.  If  the  description  of  land  in  a  deed,  though  not  certain  in  itself,  points  to 
anything  which  will  give  exact  information  of  the  locality  and  boundary  of 
the  preroiaea,  it  is  sufficient  to  charge  a  subsequent  purchaser  with  notice. 

Bingaman  v.  H^tf ,  d  al.  437. 

15.  A  description  in  the  following  words,  «*  lying  and  being  in  the  county  of 
Yazoo,  and  State  of  Mississippi,  situate  on  Short  Creek,  about  three  roilee 
from  Mancheater,  in  township  eleven,  range  two,  west,  in  sections  eight,  nine, 
ten,  and  fifteen,  containing  about  two  tbouaand  acres'' ;  hdd^  to  be  sufficient 
to  affect  future  purchasers  with  notice.    i&. 

16.  Where  an  administrator  buya  property  with  the  effects  of  his  intestate,  and 
inventoriea  that  property  so  purchased,  in  the  inventory  of  his  inteatate^a 
effects  in  the  probate  court,  and  the  inventory  is  recorded  in  that  court,  the 
record  of  the  inventory  will  be  notice  of  the  fiduciary  character  of  the  prop- 
erty 80  purchaaed  and  inventoried.    S7iato,  d  uror^  v.  T^mpmm,  d  td,  (i26. 

o. 

OFFSET. 

1.  A.,  having  purchaaed  property  at  an  administrator^a  aale  of  the  effects  of  &^ 
cannot,  when  B.'a  estate  is  insolvent,  buy  up  the  notes  of  B.,  to  offset  them 
against  his  debt  to  the  adminiatrator.    CMm  v.  Ptarker^  adminidrairix,  191. 

2.  Where  A.  and  B.  have,  respectively,  mutual  and  aubsisting  demands  against 
the  other,  and  A.  dies  insolvent,  B.'s  debt  against  A.  will  be  a  valid  offset  to 
A.'8  debt  againat  B.,  notwithstanding  A.'a  insolvency,    lb. 

8.  L.  M.  &  Ca,  being  the  holders  of  a  note  aecured  by  mortgage  of  W.  ILt 
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received  from  a  transferred  claim,  belonging  to  W.  H.,  the  sum  of  $1 100, 
in  depreciated  paper,  but  refused  to  deliver  it  to  H.  when  called  for; 
L.  M.  &.  Co.  aflerwards  transferred  the  note  of  H.  to  D.,  who  filed  a  bill  to 
foreclose  the  mortgage;  heU  that  H.  was  entitled  to  a  credit  of  the  $1100 
in  specie.    Dick,  et  al.  v.  7Vt%,  ef  (d.  557. 

P. 

PARTIEa 

1.  It  irnot  necessary  to  make  the  personal  representative  of  a  deceased  party 
a  defendant  to  a  bill  filed  by  creditors,  seeking  to  subject  a  fund  specifically 
pledged  by  the  decedent  for  the  payment  of  their  debt ;  no  claim  being 
made  upon  the  general  assets  of  the  estate. 

MarHrij  PkaaanU,  if  Cb.  v.  Gksfloocfc,  d  aL  17. 

2.  Persons  not  parties  defendants  to  the  original  bill,  have  no  right  to  file  a 
cross-bill  in  the  case ;  but  where  the  complainants  elect  to  treat  such  pro- 
ceedings as  a  cross-bill,  by  answering  it,  it  will  not  be  dismissed  on  motion 
before  the  final  hearing.    Pa^ne  v.  CouHxrij  etaLU7, 

9.  Whether,  in  such  case,  any  decree  can  be  given  upon  such  bill  at  the  final 
hearing  ?    Qiksre.    lb. 

4.  It  is  a  sufficient  ground  to  suppress  a  deposition,  that  the  witness  testifying 
is  a  defendant  to  the  original  bill,  and  no  order  of  court  had  been  given,  au- 
thorizing his  deposition  to  be  taken,    lb, 

&  An  assignor  of  a  note,  who  has  parted  with  all  his  right  in  it,  and  has  no 
interest  in  the  matter  in  controversy,  and  against  whom  no  reliefer  discovery 
is  prayed ;  hdd,  on  demurrer,  not  to  be  a  necessary  party  to  the  bill. 

Everett  v.  Winn^elaL  67. 

6.  A  trustee  to  sell  property,  who  has  advertised  it  for  sale,  being  the  mere 
agent  of  the  etriuique  tnuit  and  without  interest  in  the  controversy,  is  a  proper 
party  to  a  bill  filed  to  enjoin  the  sale  of  the  property  embraced  in  the  trust, 
on  the  ground  of  a  fraudulent  combination  on  the  part  of  the  eeihd  que  truti 
and  another  person,  to  defraud  the  complainant  of  his  right  in  the  trust 
property.    R, 

7.  Where  property  at  a  probate  sale  is  sold  in  Louisiana,  as  the  property  of  the 
succession  and  the  community  of  the  deceased  husband  and  his  wife,  and  a 
mortgage  is  taken  to  secnre  the  purchase-money,  in  a  bill  filed  by  the  ad- 
ministrator of  the  husband  in  Mississippi,  to  foreclose  the  mortgage  on  the 
property  which  has  been  removed  into  Mississippi,  the  wife  of  the  intestate 
is  a  proper  party.    Staof^  adminisbraiory  ifc,  v.  Barker^  et  aL  U2, 

8.  The  fact  that  both  parties  to  a  suit  in  chancery  in  the  State  courts,  claim  the 
land  in  controversy,  under  a  treaty  to  which  the  United  States  is  a  party,  has, 
in  itself,  nothing  to  exclude  the  jurisdiction  of  the  State  courts. 

Hein  of  C.  Land  v.  Heirs  of  T.  Land,  158. 

9.  Where  the  parties  in  interest  are  so  numerous  as  to  render  it  inconsistent, 
if  not  impracticable,  to  make  them  all  defendants,  without  great  d^lay  and 


706  INDEX. 

expense,  and  jastice  can  be  done  between  the  parties  before  the  Coait  with- 
out affecting  the  interest  of  the  others,  the  Court  will  proceed  to  a  decree, 
notwithstanding  the  want  of  parties.    Boisgerwrd,  HaLv.  Wall,  404. 

10.  Where  there  were  one  hundred  partners,  who  had  each  executed  a  mort- 
gage to  secure  the  debts  of  the  partnership,  and  some  of  the  partners  were 
dead,  leaving  numerous  representatives;  held,  that  the  mortgagee  might 
foreclose  each  mortgage  by  a  separate  suit  against  each  partner,  without 
making  the  others  parties.    lb, 

11.  A  prior  owner  of  a  note,  who,  while  such,  obtained  a  judgment  at  law 
against  the  maker  of  the  note,  and  aAerwards,  and  while  the  note  was  lost, 
transferred  the  contents  of  the  note  and  the  right  to  control  its  proceeds,  has 
the  legal  title  to  the  note,  and  is  a  proper  party  to  a  bill  filed  to  recover  the 
amount  of  the  lost  note  from  the  indorsers.   £MA,  etaLv.  Walker,  d  td.  432. 

12.  A  mere  stranger,  without  interest  in  the  matters  in  controversy,  has  no 
right  to  question  the  validity  of  the  title  to  Uie  property,  as  between  the 
other  parties  to  the  suit    Bitigafnan  v.  Ifydt,  ti  aL  437. 

13.  A  mortgage  being  given  to  secure  a  debt  to  a  partnership;  upon  the  death 
of  one  of  the  firm,  the  surviving  partner  is  the  only  necessary,  party  to  rep- 
resent the  partnership  intestate.    Robinson  v.  Thoinpsony  ti  aL  454. 

14.  D.  filed  his  bill  against  B.,  executrix  of  W.  R,  alleging,  that  the  estate 
of  W.  H.  was  indebted  to  him ;  and  that  W.  B.,  while  administrator  of  W. 
H.'s  estate,  had  rendered  himself  liable  to  that  estate,  and  sought  to  subject 
that  liability  to  the  payment  of  the  debt  of  the  estate  to  him;  hdd,  that  the 
administrator  de  bonis  non  of  W.  H.  was  a  proper  party  to  the  suit,  the  estate 
of  W.  H.  not  being  finally  settled,  or  alleged  to  be  insolvent 

Davis,  administrator,  v.  Verify,  executrix,  fyc  508L 

15.  P.  &  L.  having  sold  land  to  H.,  and  given  bond  for  title,  afterwards  sold 
and  conveyed  it  to  B.  &  M.,  who  had  knowledge  of  the  prior  sale :  H.  filed 
his  bill  to  obtain  title,  and  did  not  make  P.  a  party  thereto ;  held,  that  P.  was 
not  a  necessary  party  to  the  bill,  the  legal  title  being  in  6.  &  M.  as  trastees 
forH.    Hinesv.Baine,etaL5aO. 

PARTNERSHIP. 

1.  Where  there  were  one  hundred  partners,  who  had  each  executed  a  mortgage, 
to  secure  the  debts  of  the  partnership,  and  some  of  the  partners  were  dead, 
leaving  numerous  representatives ;  kdd,  that  the  mortgagee  might  foreclose 
each  mortgage,  by  a  separate  suit  against  each  partner,  without  making  the 
others  parties.    Boisgerard,  el  al.  v.  Wall,  404. 

2.  An  incorporated  association  of  men  for  the  purposes  of  banking,  is  but  a  pri- 
vate partnership,  and  their  contracts  and  liabilities  are  those  of  private  part- 
ners, lb. 

3b  Articles  of  partnership  regulate  the  rights  and  powers  of  the  partneis  as 
among  themselves,  but  as  to  third  persons  they  may  be  altered  by  the  con- 
duct of  the  partners,  so  as  to  be  contrary  to  or  beyond  their  original  tennsL  I&. 
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4.  Where,  by  the  articles  of  a  partnership  association  for  the  purpose  of  private 
banking,  each  partner  was  to  execute  a  mortgage  to  the  partnership,  to  secure 
the  payment  of  his  stock  in  the  partnership,  and  aAerwards  the  mortgages 
were  made,  securing  not  only  the  stock,  but  also  the  circulation  and  debts 
of  a  general  character  of  the  partnership ;  heU  that  the  mortgages  were  a 
security  for  tlie  debts  of  the  partnership,  to  which  a  creditor,  to  whom  the 
partnership  had  assigned  the  mortgages,  might  resort  for  payment    lb. 

5.  Where  debts  due  to  a  partnership  in  five,  ten,  and  fif\een  years,  had  been 
secured  by  mortgages,  the  creditors  of  the  partnership  could  not  have  any 
more  summary  remedy  on  the  mortgages  than  the  partners  themselves  would 
have.    16. 

6.  Where  each  partner  executes  a  mortgage  to  the  partnership,  for  the  purpose 
of '*  binding  and  rendering  himsjelf  liable  to  pay  the"  partnership  debts,  and 
in  the  condition  of  the  mortgage,  recites  that  the  mortgagee  is  to  be  dis- 
charged when  the  liabilities  of  the  partnership  are  all  paid;  hddj  that  one  of 
the  objects  of  the  mortgage,  was  to  secure  the  payments  of  the  debts  of  the 
partnership,    lb.  ^ 

7.  A  mortgage  being  given  to  secure  a  debt  to  a  partnership,  upon  the  death 
of  one  of  the  firm,  tlie  surviving  partner  is  the  only  necessary  party,  to  rep- 
resent the  partnership  interest    Bolntuan  v.  Thompson^  et  al.  454. 

8.  F.  filed  his  bill  against  W.  F.,  alleging  that  they  had  been  partners,  and  that 
W.  F.  was  indebted  to  him  on  their  partnership  liabilities,  and  also  on  his 
private  account  in  a  large  sum  not  reduced  to  judgment,  and  seeking  to 
attach  a  debt  due  by  W.  &  D.  to  W.  F.,  to  be  appropriated  to  the  payment 
of  W.  F.'s  debt  to  F.;  hddj  that  the  court  of  chancery  had  no  jurisdiction  of 
the  case.    Freeman  v.  FinnaUy  et  aL  624. 

9.  A  bill  uniting  partnership  and  private  demands,  filed  by  one  partner  against 
another,  is  fatally  defective.    A. 

PAYMENT. 

1.  Where  N.  was  indebted  to  M.  on  his  own  account,  and  also  collaterally  as 
surety  for  Y.,  and  N.  makes  payments  to  M.  without  specifying  to  which 
debt  they  were  to  be  appropriated ;  held,  that  the  law  would  apply  the  pay- 
ment made  under  such  circumstances  to  N.^s  own  debt 

^Tewman  v.  Meek,  331. 

'2.  Where  a  bill  of  exchange  was  taken  by  a  judgment  creditor  from  his  debtor, 
the  amount  of  which,  if  paid,  was  to  be  credited  on  the  judgment,  and  the 
bill  was  not  paid ;  heid,  on  a  bill  ^filed  by  the  judgment  debtor,  to  enjoin  so 
much  of  the  judgment  at  law,  that  the  judgment  creditor  must  either  credit 
the  judgment  or  deliver  back  the  bill  of  exchange,    lb, 

3.  L.  M.  &  Co.,  being  the  holders  of  a  note,  secured  by  mortgage  of  W.  H., 
received  from  a  transferred  claim,  belonging  to  W.  H.,  the  sum  of  $1100  in 
depreciated  paper;  L.  M.  &  Ca  afterwards  transferred  tlie  note  of  H.  to  D., 
who  filed  a  bill  to  foreclose  the  mortgage ;  hdd,  that  H.  was  entitled  to  a 
credit  of  the  $1 100,  in  specie.    Dick,  et  at  v.  Truly,  et  at.  557. 
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PERSONAL  PROPEJRTY. 

Where  the  testator,  in  his  will,  gave  the  executor  a  discretion  to  eell  a  paction 
of  his  realty,  but  did  not  direct  an  absolute  sale ;  hdd,  that  the  realty  was 
not  thereby  converted  into  personalty,  and  that  a  pecuniary  legacy  was  not 
chargeable  thereon,  unless  so  expressly  provided  by  the  testator. 

Montgomeiyj  ef  uxoTf  v.  MUtken,  d  uxor,  et  oL  496L 

PLEADING. 

1.  A  bill  which  sets  up  one  sufficient  ground  for  equitable  relief^  and  tben 
states  another,  upon  which  no  relief  can  be  had,  is  not  thereby  leodeied 
multifarious.    Martin,  Pleasants^  fy  Co.  v.  Glasscock,  et  <d.  17. 

2.  In  such  case,  tiie  defendant  should  demur  to  one  part,  and  answer  to  the 
other;  or  answer  generally,  and  object  at  the  hearing  to  that  part  which  is 
without  claim  to  equitable  cognizance.    A. 

3.  To  render  a  bill  multifarious,  the  matters  thereof  must  not  only  be  separate 
and  distinct,  but  each  must  be  of  character,  entitling  the  complainant  to  sep- 
arate equitable  relief!    /&. 

4.  If  a  bill  be  multifarious,  it  cannot  be  demurred  to,  on  that  account,  onleif 
the  prayer  be  also  multifarious.    Jb. 

5.  Where  a  complainant  prays  for  particular  relief,  and  for  other  and  farther 
relief,  he  can  have  no  relief,  inconsistent  with  the  specific  relief  asked,  even 
though  there  may  be  just  foundation  for  it  in  the  bill ;  in  such  case  the 
prayer  for  other  relief  must  be  in  the  disjunctive.    lb. 

6.  Where  the  original  notes  given  by  mortgagor  of  a  tract  of  land  for  the  pur- 
chase-money are  taken  up,  and  new  ones  substituted  instead  by  the  vendee, 
and  the  vendor  files  his  bill,  to  enforce  his  equitable  lien ;  the  answer  of  the 
vendee,  that  the  new  notes  were  received  in  satisfaction  and  discbarge  of 
that  lien,  is  not  evidence. 

Planten  Bank  qf  the  StaU  of  MlssMppi  v.  Onainey^  4a 

7.  A.  and  B.,  being  indebted  in  a  joint  note  to  C,  each  executed  mortgages 
upon  their  respective  property  to  secure  the  note ;  C.  filed  his  bill  against 
both,  to  foreclose  both  mortgages ;  held,  on  demurrer  to  the  bill,  that  it  was 
not  multifarious,  and  that  a  decree  to  foreclose  both  mortgages  could  be 
rendered  at  the  same  time.     WUcox,  d  al.  v.  MUU,  daLS^ 

8.  That  a  party  is  a  bona  fde  purchaser  without  notice  is  purely  a  oiatter  of 
defence,  and  must  be  set  up  by  the  party  who  would  avail  himself  of  it» 
whether  notice  be  charged  or  not 

Stacy,  adminiBlrator,  ifc.  v.  Barker ^  ef  oi  112. 

9.  A  vendee,  who  would  protect  himself  against  a  prior  equity,  upon  the  gnmnd 
of  being  a  6ona  )S(2e  purchaser,  without  notice,  must  deny  notice,  fully,  posi- 
tively, and  precisely,  even  though  it  be  not  charged  on  the  other  side. 

Jenkins  v.  BodUy,  d  aL  338. 

10.  Where  the  bill  avers  the  execution  of  a  deed  of  the  lOlh  March.  1836, 
and  the  answer  denies  the  execution  of  such  a  deed,  and  the  proof  shows 
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the  execution  of  a  deed  of  the  19th  of  March,  1836 ;  hddf  that  the  variance 
ezcladed  the  deed  from  testimony.    Bacon^  et  <d.  v.  Omn,  e<  dL  348. 

11.  In  such  case,  the  court  would  allow  an  amendment,  if  the  variance  were 
accidental.    lb. 

12.  R.  obtained  a  judgment  against  F.  in  Louisiana,  by  default,  and  sold  a 
tract  of  land  to  F.  in  discharge  of  the  judgment,  and  gave  a  receipt  accord- 
ingly ;  subsequently,  R.  fraudulently  procured  the  judgment  by  default  in 
Louisiana  to  be  rendered  final,  and  thereupon  brought  a  record  thereof  to 
Mississippi  and  sued  F.,  who  permitted  judgment  to  go  by  ^default,  and  filed 
his  bill  in  tliis  Court,  alleging,  as  his  reason  for  not  defending  at  law,  that 
the  final  judgment  in  Louisiana  was  junior  to  the  date  of  the  receipt ;  hddj 
that  the  defence  of  F.  was  purely  legal,  and  that  the  reason  given,  for  not 
making  the  defence  at  law,  was  insufficient    Fletcher  v.  Rapp^  374. 

13.  When  the  complainants  in  a  bill  in  chancery  assert  one  general  clain\,  and 
the  defendants  have  a  common  interest  in  the  point  litigated,  they  are  prop- 
erly united,  though  their  rights  as  to  the  subject-matter  of  the  suit  may  be 
separate.     Wright,  d  cd,  v.  Shdlotij  et  aL  399. 

14.  A.,  being  a  judgment  creditor  of  B.,  filed  his  bill  in  equity  against  B. 
C,  D.,  E.,  and  F.,  charging  that  C.  D.,  £.,  and  F.  were  each,  respec- 
tively, in  possession  of  property  belonging  to  B.,  conveyed  by  B.  to 
them  individually  to  defraud  the  creditors  of  B.,  and  asking  to  subject  this 
property,  in  the  hands  of  these  difierent  persons,  to  the  payment  of  their 

'  judgment ;  kdd,  upon  the  demurrer  of  these  defendants,  and  answers  deny- 
ing fraud,  that  the  bill  was  not  multifarious.    lb. 

15.  It  is  not  necessary  to  the  joinder  of  difierent  defendants  in  the  same  bill, 
that  a  privity  exist  between  each  two  of  the  defendants,  provided  a  privity 
exist  between  each  of  the  defendants,  separately,  and  the  other  defendants, 
upon  whom  the  gravamen  of  the  bill  rests.    lb. 

1(1  A  bill,  against  an  administrator,  charging  him  with  waste  and  embezzle- 
ment of  his  intestate's  estate,  must  make  specific  and  definite  charges  of  the 
particular  waste ;  general  charges  are  not  sufficient 

Davia,  admuiistraior,  v.  Yerby,  executrizj  Sfc  508. 

17.  Where  it  is  sought  to  charge  an  executor  for  default  or  negligence,  the 
particular  default  must  be  put  in  issue,  and  established  by  evidence.    lb. 

18.  A  bill,  uniting  partnership  and  private  demands,  filed  by  one  partner  against 
anotlier,  is  fatally  defective.    Freeman  v.  Unnallf  et  aL  624 

POSSESSION. 
Actual  possession  of  land  is  constructive  notice  of  the  nature  and  extent  of 
the  interest  and  rights  of  the  occupants.    Jenkins  v.  BodUy,  d  aL  338. 

POWER. 
Where  the  testator  directed  certain  lots  of  ground  to  be  sold  by  his  executor, 
if  in  his  opinion  it  should  be  advisable,  to  accomplish  the  purposes  of  the 
will ;  hMf  that  this  was  a  discretionary  power,  conferred  upon  the  executor 
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penonany,  and  coald  not  be  ezercwed  by  the  adminiBtntor  oa 
annezo.    Jtf oii^^ipomery,  if  toor,  v.  AfilK^  €<  timr,  d  at.  495. 

PRACTICE. 
].  Where  a  cause  is  sabmitted  for  final  hearing,  and  some  point  in  the  < 
left  unproved,  or  is  not  sufficiently  explained,  it  is  in  the  power  or  discreCion 
of  the  chancellor  to  remand  the  case  to  the  docket,  and  direct  it  to  stand  over 
for  further  proof.  Ih. 
3.  A  cause  cannot  be  submitted,  against  the  consent  of  the  comfrfaiiiaiit,  fin- 
final  hearing,  at  the  same  tenn  of  the  Court  at  which  the  answeis  are  filed; 
the  complainant  is  entitled  to  the  succeeding  term  to  take  testimony. 

Everttl  V.  Wmn,  HaL^, 

3.  A  complainant,  making  application  to  amend  a  sworn  bill,  after  the  answer 
of  the  defendant  is  filed,  must  show  that  the  proposed  amendment  contains 
matter  important  to  his  rights,  and  which  was  unknown  to  him  at  the  time  of 
filing  his  original  bill,  or  else  he  must  show  a  special  reason  which  will  ex- 
cuse him  from  negligence  in  the  matter,    ifr. 

4.  Where  a  decree  of  sale  of  property  is  made,  it  is  generally  left  to  coonsel 
to  designate  the  length  of  time  and  mode  of  publication  of  the  sale;  the 
court  taking  care  that  the  notice  is  reasonable  and  fair. 

OtoM  V.  .Mub&fon,  89. 

5.  A  decree  cannot  be  amended,  after  it  is  enrolled,  in  a  matter  of  materiality, 
unless  the  roeord  exhibits  something  to  amend  by ;  a  mere  clerical  mistake^ 
or  miscalculation,  may  be  amended  at  any  time,  when  the  mistake  is  apparent 
on  the  face  of  the  decree  or  record,    lb, 

6.  Where  a  decree,  by  mistake,  required  certain  property  to  be  advertised  for 
six  months,  for  sale,  when  it  was  intended  to  be  advertised  for  only  six 
weeks,  and  the  decree  had  been  enrolled,  the  Court  refused  to  amend  iL  &. 

7.  Exceptions  to  the  opinion  of  the  chancellor,  on  the  trial  of  an  issue  before 
him,  excluding  or  admitting  testimony,  must  be  taken  at  the  time  and  entered 
upon  the  minutes.    AThUyre  v.  Ledyardj  HaU/vr,  if  Co,  91. 

8.  Oral  evidence  will  not  in  any  case  be  admitted  on  the  trial  of  an  issue  in 
this  Court ;  not  even  to  prove  the  incompetency,  show  the  interest,  at:  attack 
the  credibility  of  the  witness,    lb, 

9.  A  mere  motion  in  court,  to  dissolve  an  injunction  granted  in  a  case,  is 
not  that  formal  entry  of  appearance  which  will  authorize  the  complainant  to 
take  a  pro  confesso  against  the  party  making  the  motion. 

Chewning,  daLv.  NichoU^  ei  aL  122. 

10.  To  justify  the  complainant's  taking  the  bill  for  confessed,  process  must 
either  have  been  served  upon  the  other  party,  or  his  appearance  as  a  defend- 
ant to  the  cause  formally  entered  of  record.    i&. 

11.  There  are  no  regular  appearance-days  fixed  by  the  rules  of  this  Court ;  a 
party  desirous  of  entering  his  appearance,  can  do  so  at  any  time  while  the 
Court  is  in  session,  by  making  his  application,  and  having  it  entered  of 
record.     lb. 
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12.  A  bill  may  be  taken  for  confessed,  even  though  the  exbibita  to  the  bill  are 
not  filed     Gwin  v.  Stancj  124. 

13.  A  rehearing  will  be  granted,  as  a  general  rule,  when  the  party  applying 
has  complied  strictly  with  the  rule  of  the  Court,  in  procuring  the  certificate 
of  two  respectable  counsel  in  support  of  it,  but  not  otherwise. 

Cotton  V.  Parker^  adminiriratnxt  125. 

14.  Where  a  judgment  creditor  has  his  execution  returned  "  nulla  bonch^^  but 
afterwards  levies  the  same  on  personal  property^  in  which  the  defendant  in 
the  execution  has  merely  an  equitable  interest,  and,  pending  the  levy,  files 
his  bill  in  the  Court  of  Chancery,  to  subject  the  equitable  interest  of  the  de- 
fendant to  the  payment  of  his  judgment  debt ;  held,  that  the  right  of  the 
complainant  to  the  equitable  relief  was  established  by  the  return  of  ''  nidla 
honoy^^  and  was  not  disproved  by  the  levy  upon  property  not  subject  to  sale 
under  execution.     Wright,  daLv.  Pdrie,  et  al.  282. 

15.  A  commissioner  in  chancery,  to  eflfect  a  sale  by  order  of  the  Court,  has  no 
authority  or  power  to  substitute  one  purchaser  for  another,  without  the  entire 
assent  of  the  first  purchaser.     Vannerton  v.  Cbrd!,  d  al.  345. 

16.  Where  a  commissioner  makes  a  sale  of  mortgaged  premises,  and  the 
purchaser  fails  to  comply  with  the  precedent  requirements  of  the  decree,  the 
commissioner  has  no  authority  to  receive  a  bond  from  another  person  of  the 
amount  of  the  purchaser's  bid,  but  the  property  remains  in  his  hand  as  if  no 
sale  had  taken  place.    R, 

17.  A  commissioner,  having  advertised  the  property  for  sale,  upon  a  failure 
from  any  cause  to  sell  on  the  appointed  day,  has  power,  unless  his  authority 
is  restricted  by  the  decree  on  its  face,  or  limited  to  a  single  specified  time, 
to  advertise  the  property  for  sale  again  and  again,  until  he  effectuates  the 
object  of  his  appointment    Jh. 

18.  The  powers  of  a  commissioner  to  sell  property,  by  decree  of  the  Chancery 
Court,  are  precisely  the  same  that  a  sheriff  has  when  a  writ  of  fieri  facias  is 
placed  in  his  hands.    lb,  ' 

19.  A  defendant,  in  his  cross-bill  against  the*  complainant,  cannot  introduce 
new  and  distinct  subjecta  of  litigation  from  those  which  are  in  controversy 
in  the  original  suit    Hetdier  v.  Wilson,  et  al  376. 

20.  A  defendant  to  a  bill,  having  any  right  in  the  property  in  controversy  not 
noticed  in  the  original  bill,  may  assert  that  right  by  way  of  cross-bilL    lb. 

91.  Where  by  statute  a  judgment  creditor  who  has  run  his  execution  without 
effect,  can,  by  garnishment  at  law,  bring  in  the  debtors  of  his  judgment 
debtor,  and  divert  their  debta  to  the  satisfaction  of  his  own ;  a  court  of  • 
equity  will,  by  analogy  to  the  proceedings  at  law  under  similar  circum* 
stances,  adopt  a  similar  course.     Wright,  eiaLv,  Shellon,  et  aL  399. 

22.  Courts,  acting  under  the  same  system  of  local  jurisprudence,  should,  where 
their  organization  and  mode  of  procedure  will  admit  of  it,  make  their  judg- 

.    menta  equally  comprehensive,    lb. 

S3.  Wh^re  the  parties  in  interest  are  so  numerous  as  to  render  it  inconvenient, 
if  not  impracticable,  to  make  them  all  defendants,  without  great  delay  and 
▼OL.  I.  88 
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expense,  and  justice  can  be  done  between  the  parties  before  theCoort  with- 
out affecting  the  interest  of  the  others,  the  Court  will  proceed  to  a  decree, 
notwithstanding  the  want  of  parties.    Boi^erard,  d  al>  v.  WaUj  404. 

84.  Where  there  were  one  hundred  partners,  who  had  each  executed  a  mort- 
gage to  secure  the  debts  of  the  partnership,  and  some  of  the  partners  were 
dead,  leaving  numerous  representatives ;  hdd^  that  the  mortgagee  might 
foreclose  each  mortgage  by  a  suit  against  each  partner,  without  making  the 
others  parties.    IL 

25.  If  a  bill  of  review  is  sustained,  in  a  case  which,  when  decided,  was  ready 
for  final  hearing,  but  in  which  tlie  Court  erred  in  rendering  the  decree 
merely,  the  whole  case  is  not  thereby  reopened,  but  the  Court  will  only  cor- 
rect the  error  in  the  decree,  so  as  to  make  it  conform  to  the  law. 

Mercer,  adminidrator^  v.  Stark^  479l 

S6.  If  a  bill  of  review  is  sustained  because  the  case,  when  submitted,  was  not 
in  a  proper  attitude  for  final  hearing,  the  whole  case  is  open  for  reexamina- 
tion.   Sk 

527.  Where  it  is  sought  to  charge  an  executor  for  default  or  negligence,  the  par- 
ticular default  must  be  put  in  issue,  and  established  by  evidence. 

Davis,  adminitirator,  v.  Yerhy,  exteidrir^  508L 

28.  Applications  to  set  sside  pro  confesaos  are  addressed  to  the  discretion  of 
the  Court,  upon  the  circumstances  of  each  particular  case,  and  will,  as  a 
general  rule,  be  granted,  if  not  productive  of  injurious  delay,  and  the  appli- 
cant bas  not  been  culpably  negligent     Gwin  v.  Harris,  5*28. 

29.  G.  filed  his  bill  against  H.,  a  nonresident,  and,  upon  proof  of  publication  of 
notice,  took  his  bill  confessed  :  H.  applied  for  leave  to  answer,  stating,  that 
he  knew  of  the  pendency  of  the  bill,  but  his  counsel  informed  him  no  an- 
swer would  be  needed  ;  as  soon  as  he  learned  a  pro  amfesao  had  been  en- 
tered against  him,  he  came  to  the  State  to  have  it  set  aside :  the  cause  was 
not  in  a  state  for  final  hearings  for  want  of  further  evidence  on  the  part  of 
the  complainant ;  ktld,  that  the  pro  confesso  should  be  set  aside,  and  the  an- 
swer filed,  upon  the  payment  of  all  costs  by  the  defendant    lb. 

30.  An  interlocutory  decree  for  an  account  is  always  under  the  control  of  tbe 
Court,  and  may,  under  peculiar  views,  even  after  a  confirmation  of  tbe 
report  by  a  commissioner  taking  an  account  under  the  decree,  be  reTiewed 
and  set  aside.    Davis  v.  Rohtris,  543. 

31.  Where  exceptions  are  allowed  to  a  report  reducing  the  amount  of  the 
account  reported,  the  Court  can,  without  referring  the  account  back  for  a 
restatement,  modify  the  report,  and  settle  the  true  amount  upon  the  evidence 
reported.    lb. 

32.  Pending  a  bill  filed  by  an  administrator,  to  ascertain  to  whom  notes  secured 
by  a  mortgage,  made  by  his  intestate,  should  be  paid,  the  estate  of  the  mort- 
gagor was  declared  insolvent,  which  fact  was  made  the  matter  of  a  supple- 
mental bill  by  the  administrator ;  hdd,  that  the  insolvency  of  the  estate  did  not 
suspend  the  action  of  the  Court  in  granting  a  decree  in  the  case,  or  the  right 
of  the  successful  litigant  to  a  sale  of  the  mortgaged  premises  to  pay  his  d^ 

Cannon  v.  ATtimey,  H  aL  55SL 
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33b  Where  a  bill  for  an  injunction  had  been  filed  twelve  months,  .and  the  an- 
swer denying  its  allegations  been  filed  four  months,  and  by  law  the  con>- 
plainant  was  authorized  to  take  testimony  in  thirty  days  afler  the  bill  wbjb 
filed,  and  a  motion  was  made  to  dissolve  the  injunction ;  hddt  that  a  contin- 
uation of  the  motion  will  not  be  granted  to  enable  the  plaintiff  to  procure 
testimony  to  sustain  his  bill.    Freeman  v.  FmnaU^  ef  aL  624. 

PRAYER. 
Where  a  complainant  prays  for  particular  relief,  and  for  other  and  further 
relief,  he  can  have  no  relief  inconsistent  with  the  specific  relief  asked, 
even  though  there  may  be  just  foundation  for  it  in  tlie  bill :  in  such  case,  the 
.  prayer  for  other  relief  must  be  in  the  disjunctive. 

Martin^  Pleasants,  4r  Co,  v.  Glasscock,  et  al.  17. 

PRINCIPAL  AND  SURETY. 
G.  sold  B.  &  W.  negroes,  introduced  into  this  State  in  violation  of  law  ; 
B.  Sl  W.  executed  a  note  in  part  payment,  which  M.  indorsed ;  G.  sued  B. 
&  W.  at  law  on  the  note,  and  they  set  up  the  illegality  of  the  consideration 
of  the  note,  and  were  discharged.  G.  at  the  same  time  sued  the  indorser, 
who,  being  ignorant  of  the  consideration  of  the  note,  made  no  defence,  and 
judgment  was  had  against  him.  M.  exhibited  his  bill,  setting  forth  these  facts, 
and  praying  for  a  perpetual  injunction  against  the  judgment  at  law ;  heldy  that 
Al.  was  entitled  to  the  relief  asked,  and  that  the  judgment  should  be  per- 
petually enjoined.    MUerv.  €kukin8j  524.. 

PRIVATE  BANKING. 

1.  An  incorporated  association  of  men  for  the  purposes  of  banking  is  but  a 
private  partnership,  and  their  contracts  and  liabilities  are  those  of  private 
partners.    Boisgerard^  et  aL  v.  fVall,  404. 

2.  Where,  by  the  articles  of  a  partnership  association,  for  the  purpose  of  pri- 
vate banking,  each  partner  was  to  execute  a  mortgage  to  the  partnership, 
to  secure  the  payment  of  his  stock  in  the  partnership,  and  afterwards  the 
mortgages  were  made,  securing  not  only  the  stock,  but  also  the  circulation 
and  debts  of  a  general  character,  of  the  partnership ;  heldj  that  the  mort- 
gages were  a  security  for  the  debts  of  the  partnership,  to  which  a  creditor, 
to  whom  the  partnership  had  assigned  the  mortgages,  might  resort  for  pay- 
ment   lb, 

PRIVITY. 
1.  A  vendee  of  land,  held  to  be  privy  to  the  fraud  of  the  vendor:—!.  Because 
he  was  the  brother  of  the  vendor,  and  lived  in  the  same  neighborhood,  and 
sometimes  together.  2.  Because  the  vendor,  at  the  time  of  sale,  was  em- 
barrassed by  debts,  and  that  embarrassment  known  to  the  vendee,  and  the 
vendor  had  declared  his  intention  not  to  pay  the  debts  embarrassing  him, 
which  declaration,  from  their  relation,  the  vendee  was  presumed  to  have 
known.    3.  Because  the  sale  was  made  upon  a  credit  of  eleven  years,  and 
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the  vendee  koew  the  effect  woald  be  to  divest  the  vendor  of  all  hie  propetty, 
'  and  thereby  hinder,  delay,  and  defraud  crediton  in  the  collection  of  their 
debts.    Popt  V.  JindrtwBf  HaLVS5, 

2.  It  is  not  necessary  to  the  joinder  of  different  defendants  in  the  same  bill, 
that  a  privity  exist  between  each  two  of  the  defendants,  provided  a  privity 
exist  bcAween  each  of  the  defendants  separately,  and  the  other  defendants 
upon  whom  the  gravamtn  of  the  bill  rests. 

WAgM,  d  (d.  V.  ShdUm,  d  id.399L 

3.  A  mere  stranger,  without  interest  in  the  matter  in  controversy,  has  no  right 
to  question  the  validity  of  the  title  to  the  property  as  between  the  other 
parties  to  the  suit    Bingaman  v.  Hyatt^  d  aL  437. 

PROBATE  COURT. 

1.  If  the  probate  of  a  will  has  been  obtained  by  fraud  or  surprise,  the  probate 
courts  of  this  State  have  power,  upon  a  proper  showing,  to  vacate  the  probate 
thus  irregularly  obtained,  examine  the  whole  matter  de  wnoy  and  decide  ac- 
cordingly.   Hamberlin,  d  aL  v.  Terry,  executory  d  aL  589. 

2.  The  probate  courts  of  this  State  have,  under  our  constitution,  sole  junsdie- 
tion  of  the  subject  of  wills,  a  jurisdiction,  at  least,  commensarate  with  that 
of  the  ecclesiastical  courts  of  Great  Britain;  and  the  court  of  chancery  has 
no  power,  in  this  State,  to  decree  the  probate  of  a  will  void,  even  thoagh 
charged  to  have  been  procured  by  fraud,  such  power  belonging  exclusively 
to  the  probate  courts.    lb, 

3.  H.  and  others  filed  their  bill,  stating  that  the  will  of  their  ancestor,  made  in 
a  fit  of  lunacy,  had  been  probated  by  fraud,  and  praying  the  court  of  chan- 
cery would  set  the  probate  aside;  the  will  contained  a  clause  emancipating 
the  slaves  which  remained  in  the  hands  of  the  executor,  and  also  constituted 
a  residuary  legatee,  who  was  not  made  a  party  to  the  bill ;  hddj  that  though 
the  court  of  chancery  had  no  jurisdiction  to  set  aside  tlie  probate  of  the  wiU, 
yet  that  the  emancipation  of  the  slaves  was  a  void  bequest,  and  to  that  ex- 
tent the  court  would  have  jurisdiction,  if  the  residuary  legatee  had  been  party 
to  the  proceedings.    lb, 

4.  Where  the  property  of  an  intestate  is  sold  by  order  of  the  probate  court,  the 
records  of  that  court  must  show  that  the  statutory  prerequisites  for  the 
validity  of  such  a  sale  had  been  complied  with;  otherwise  such  sale  wooid 
pass  no  title.    Lowry  Sf  Puckett  v.  McDonald  if  BogerSy  630. 

PROCESS. 

1.  The  neglect  of  the  complainant  to  have  process  served,  is  just  groand  for 
dissolving  an  injunction  in  the  case.    Payne  v.  Cotsan,  d  aL  27. 

2.  The  rule  in  such  case  is  based  upon  the  ground  of  negligence;  where  pro- 
cess has  been  regularly  sued  out,  but  irrogularly  served,  and  the  complainant 
proceeds  to  take  out  new  process,  as  soon  as  the  irregularity  is  discovered, 
the  rule  will  not  apply.    lb. 
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PRO  CONPESSO. 

J.  A  mere  motion  in  Court  to  disBolve  an  injunction  granted  in  a  case,  is  not 
that  formal  entry  of  appearance,  which  will  authorize  the  complainant  to 
take  a  jvro  confesso  against  the  party  making  the  motion. 

Cheumingf  daLv,  Mduda,  et  aL  IQQ. 

2.  To  justify  the  compIainant^s  taking  his  bill  for  confessed,  process  must  either 
have  been  served  upon  the  other  party,  or  his  appearance,  as  a  defendant  to 
the  cause,  formally  entered  of  record.    lb, 

3.  A  bill  ^may  be  taken  for  confessed,  even  though  the  exhibits  to  the  bill  are 
not  filed.     Gwin  v.  Stone,  134. 

4.  Applications  to  set  aside  pro  confessos  are  addressed  to  the  discretion  of  the 
Court,  upon  the  circumstances  of  each  particular  case,  and  will,  as  a  general 
rule,  be  granted,  if  not  productive  of  injurious  delay,  and  the  applicant  has 
not  been  culpably  negligent.     Chain  v.  Harris,  528. 

5.  G.  filed  his  bill  against  H.,  a  nonresident,  and,  upon  proof  of  publication  of 
notice,  took  his  bill  confessed :  H.  applied  for  leave  to  answer,  stating  that 
he  knew  of  the  pending  of  the  bill,  but  his  counsel  informed  him  no  answer 
would  be  needed;  as  soon  as  he  heard  a  pro  confesgo  had  been  entered 
against  him,  he  came  to  the  State  to  have  it  set  aside ;  the  cause  was  not  in 
a  state  for  final  hearing,  for  want  of  further  evidence  on  the  part  of  the  com- 
plainant ;  held,  that  the  pro  confesso  should  be  set  aside,  and  the  answer  filed, 
upon  the  payment  of  all  costs  by  the  defendant.    lb» 

PURCHASER  WITHOUT  NOTICE. 

1.  Taking  property  in  payment  of  a  preexisting  debt  does  not  make  the  buyer 
a  purchaser  for  valuable  consideration,  in  the  eye  of  the  law,  as  against  one 
holding  a  prior  equity.    Hcaris  v.  Mams,  et  aL45. 

2.  In  a  bill  filed  to  foreclose  a  mortgage  upon  property,  which  has  passed  by 
sale,  from  the  mortgagor  into  the  possession  of  third  persons,  it  is  not  neces- 
sary to  allege  in  the  bill,  that  the  persons  in  possession  had  notice  of  the 
mortgage.    Staof,  administralor,  Sfc  v.  Barker,  et  al.  112. 

3.  That  a  party  is  a  bona  fidt  purchaser  without  notice,  is  purely  a  matter  of 
defence,  and  must  be  set  up  by  the  party  who  would  avail  himself  of  it, 
whether  notice  be  charged  or  not    ifr. 

4.  Where  a  bill  is  filed  to  enforce  a  mortgage  on  property  in  the  hands  of  per- 
sons in  possession  of  the  property  by  title  derived  from  the  mortgagor,  the 
allegation  that  they  hold  by  **  a  pretended  purchase,''  is  equivalent  to  a 
charge  of  notice  of  the  mortgage.    lb» 

5.  A  vendee,  who  would  protect  himself  against  a  prior  equity,  upon  the 
ground  of  being  a  bona  fidt  purchaser  without  notice,  must  deny  notice, 
fully,  positively,  and  precisely,  even  though  it  be  not  charged  on  the  other 
side.    JenJdns  v.  BodUy,  ei  aL  338. 

6L  Where  a  party  designs  protecting  himself  under  the  defence  of  being  a  bona 
fide  purchaser,  for  a  valuable  consideration,  without  notice,  it  is  a  defence 
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which  he  must  set  up  for  hinoself,  tnd  it  is  oot  neceasaiy  for  the  other  ^mitj 
to  charge  him  with  notice.    Herring  ▼.  WxnanSy  d  oL  4C6. 

Q. 

QUITCLAIM. 
Where  a  vendee  takes  from  his  vendor  such  title  only  as  the  vendor  bad,  he 
cannot  aAerwards,  for  mere  defect  in  title,  obtain  a  rescission  of  the  con- 
tract.    Pintard  v.  JlfoHtn,  d  aL  126. 

R. 
REAL  ESTATE. 
Where  the  testator,  in  his  will,  gave  the  executor  a  discretion  to  sell  a  portion 
of  his  realty,  but  did  not  direct  an  absolute  sale ;  hdd^  thai  the  realty  was  nol 
thereby  converted  into  personalty,  and  that  a  pecuniary  legacy  was  not 
chargeable  thereon,  unless  so  expressly  provided  by  the  testator. 

Montgomery^  d  uxor,  v.  h^Uiken^  d  uxor,  d  aL  4d5i. 

REDEMPTION. 

1.  The  only  relief  a  court  of  equity  can  grant  a  mortgagor  upon  his  mort- 
gage, is  to  allow  him  to  redeem  his  mortgaged  property,  upon  a  bill  prop- 
erly shaped  for  that  purpose.     Crafl  v.  BvUardL,  !I66. 

2.  C.  filed  his  bill  against  E,  alleging,  that  B.  had  obtained  a  judgment  at 
law  upon  a  note,  to  secure  the  payment  of  w*hich  he  had  conveyed  &  two 
negroes ;  averring,  that  B.  had  been  in  possession  of  one  ever  since  the  sale, 
and  prays  for  an  account  uf  his  hire  and  of  his  value,  and  for  an  injunction 
against  the  judgment  at  law ;  AeU,  that  upon  such  a  bill,  the  injunction  could 
not  be  obtained.    76. 

3.  A  mortgagor  has  no  right  to  force  the  mortgagee  to  take  the  property  at  an 
assessed  value,  and  cannot  call  for  an  account  upon  any  such  principle.    IL 

REGISTRATION. 

1.  A  judgment  in  this  State,  of  older  date  than  the  registration  of  a  mortgage 
though  junior  to  its  execution,  will  be  a  prior  lien  upon  the  land  embraced 
in  the  mortgage.    Bingaman  v.  HyaU^  d  aL  437. 

2.  The  refusal  of  the  agent  of  the  United  States,  residing  with  the  Indians,  to 
register  the  application  of  the  Indians,  claiming  under  the  14th  article  of 
the  Dancing  Rabbit  Creek  treaty,  does  not  affect  the  validity  of  the  clum 
and  application  of  sucl> Indians. 

Heir8  of  G  Landv.  Heirs  of  T,  Land,  158. 

3.  The  right  of  the  head  of  »  Choctaw  family  to  a  reservation  under  the  14th 
article  of  the  Dancing  Rabbit  Creek  treaty,  vested  whenever  such  Choctaw 
signified  his  intention  to  the  agent  of  the  United  States,  of  becoming  a  citi- 
zen  of  the  State,  and  that  right  becomes  complete,  whenever  a  residence  on 
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the  land  for  five  years  subseqaent  to  the  ratification  of  the  treaty  was  ac- 
compIiBhed.    R. 

REHEARING. 
A  rehearing  will  be  granted,  as  a  general  rule,  when  the  party  applying  has 
complied  sirictly  with  the  rule  of  the  Court,  in  procuring  the  certificate  of 
two  respectable  counsel  in  support  of  it,  but  not  otherwise. 

CoUon  V.  Parker y  administrabrix^  19  i. 

RELEASE. 

1.  To  discharge  one  party  to  a  contract,  on  the  ground  of  the  failure  of  the 
other  to  perform  his  part,  such  failure  must  be  clearly  established  by  full, 
direct,  and  satisfactory  evidence.  Wrighty  ei  aL  v.  Petrtty  d  al,  282. 

2.  P.  contracted  to  build  a  railroad  for  the  Brandon  Bank,  at  a  stipulated 
price ;  and,  receiving  money  from  the  bank  for  that  purpose,  executed  a 
mortgage  to  secure  its  proper  application.  P.  abandoned  the  work  before 
its  completion,  and  while  the  bank  was  in  advance  of  money  to  P.;  the  bank, 
being  in  embarrassed  and  failing  circumstances,  without  valid  consideration, 
voluntarily  released  the  mortgage,  and  discharged  P.  from  the  debt ;  held, 
that  the  release  of  the  mortgage,  and  the  discharge  of  the  debt,  were  fraud- 
ulent and  void,  as  to  the  judgment  creditors  of  the  bank.    16. 

RELIEF. 

1.  Where  a  complainant  prays  for  particular  relief  and  for  other  and  further 
relief,  he  can  have  no  relief  inconsistent  with  tiie  specific  relief  asked,  even 
though  there  may' be  just  foundation  for  it  in  the  bill ;  in  such  case  the  pray- 
er for  other  relief  moit  be  in  the  disjunctive. 

Martin^  PUasaniSy  ^  Co.  v.  Glasscock^  €iaL\7, 

2.  A.  having  made  a  payment  upon  a  note,  which  is  credited  upon  the  back  of 
it,  being  sued  at  law  upon  the  note,  permits  judgment  to  be  rendered  against 
him  for  the  whole  amount  of  the  note,  without  pleading  payment,  or  calling 
the  attention  of  court  and  jury  to  the  credit  on  the  back  of  the  note,  is  not 
entitled  to  relief  in  a  court  of  equity. 

CommimoneTa  of  the  Sinking  Fund  v.  Patrick^  d  aL  110. 

3.  A  party  having  a  valid  legal  defence,  which  by  gross  negligence  he  failed 
to  make  at  law,  cannot  be  heard  to  make  it  in  a  court  of  equity.    lb. 

4.  The  only  relief  a  court  of  equity  can  grant  a  mortgagor  upon  his  mortgage, 
is  to  allow  him  to  redeem  his  mortgaged  property,  upon  a  bill  properly 
shaped  for  that  purpose.    Craft  v.  Btdlard^  366. 

5.  C.  filed  his  bill  against  B,  aliegipg  that  B.  had  ol^tained  a  judgment  at  law 
upon  a  note,  to  secure  the  payment  of  which,  he  had  conveyed  B.  two  ne- 
groes, averring  that  B.  had  been  in  possession  of  one  ever  since  the  sale, 
and  prays  for  an  account  of  his  hire  and  of  his  value,  and  for  an  injunction 
against  the  judgment  at  law ;  hdd,  that  upon  such  a  bill  the  injunction  could 
not  be  obtained,    lb. 
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6.  A  mortgtgoT  has  no  right  to  force  the  mortgagee  to  take  the  propeitj  at  ao 
aasessed  value,  and  cannot  call  for  an  account  upon  any  such  principle.    Ik 

RESCISSION. 

1.  Where  the  vendee  takes  from  his  vendor  such  title  only  as  the  vendor  had, 
he  cannot  afterwards,  for  mere  defect  in  title,  obtain  a  reecission  of  the  con- 
tract   Piniard  v.  Mmiin,  d  al,  126. 

2.  Where  a  vendee  comes  to  the  knowledge  of  a  fraud  practised  upon  him  in 
the  sale  of  property,  and  afterwards  continues  for  a  series  of  years  in  the 
use,  enjoyment,  and  occupation  thereof,  without  taking  any  active  iDeasores 
for  redress,  or  making  known  any  dissatisfaction,  until  a  change  of  times 
may  have  depreciated  its  value,  he  can  have  no  relief  in  equity.    Ih, 

3.  Where  a  party  having  knowledge  that  he  has  been  defrauded,  proceeds  to 
do  acts  in  confirmation  of  his  contract,  by  voluntarily  entering  into  a  new 
engagement  concerning  it,  he  will  be  held  thereby  to  have  waived  the  fraud, 
and  to  have  renounced  that  relief  which  he  might  otherwise  have  had  in 
equity.     lb. 

4.  A  rescission  of  a  contract,  on  account  of  alleged  defect  in  title,  will  not 
be  granted,  when  at  the  hearing  of  the  case  it  is  apparent  a  perfect  title 
may  be  had,  and  no  fraud  is  alleged  or  proved. 

Fletcher  V.  WUson,  H  aLZ4^. 

5.  As  a  general  rule,  a  court  of  equity  will  not  rescind  a  contract  for  mere 
defect  of  title,  where  the  vendor  has  been  guilty  of  no  fraud,  mistake,  or 
misrepresentations,  unless,  at  the  time  of  the  decre^  it  appears,  that  the 
vendor  is  totally  unable  to  make  title,  and  there  is  no  adequate  remedy  at 
law.    lb. 

6.  A  vendee,  discovering  a  defect  in  his  title,  should,  at  once,  if  he  designs 
doing  so  at  all,  surrender  the  possession  of  the  property,  and  demand  a  re- 
scission, and  his  neglect  to  do  so  is  a  waiver  of  his  right  to  a  rescission.    A. 

7.  Where  covenants  are  mutual  and  dependent,  and  have  been  violated  by  one 
party  thereto,  and  the  other  desires  to  absolve  himself  therefrom,  he  must 
offer  to  comply  fully  with  his  part  of  the  contract,  before  he  can  do  so. 

Htnesv.  Bainey d  aL  530. 

RETURN. 

1.  The  return  of  satisfaction  upon  an  execution,  though  false,  so  far  extin- 
guishes the  lien  of  the  judgment  upon  which  the  execution  issued,  that 
property  of  the  defendant  in  the  execution,  sold  subsequent  to  the  return, 
would  no  longer  be  subject  to  it    Parks  v.  Pera<Mh  76. 

2.  fitter,  if  the  false  return  is  made  after  sale  of  property  of  the  defendant; 
in  such  case,  on  the  return  being  vacated,  the  lien  would  still  exist  on  the 
property  previously  sold.    lb. 

3.  It  is  wholly  irregular  to  set  aside  a  return  of  satisfaction  upon  an  ezecation, 
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in  a  court  of  law,  without  notice,  at  least,  to  the  defendant  in  the  execution, 
such  a  proceeding  is  absolutely  void.  lb, 

.  Whether,  where  the  vacating  a  false  return  upon  an  execution  will  affect 
the  rights  of  subsequent  purchasers  from  the  defendant  in  the  execution, 
these  subsequent  purchasers  are  entitled  to  notice  of  the  proceedings. 
Qtuare.    16. 


SATISFACTION. 

1.  A  levy  upon  personal  property,  sufficient  to  satisfy  the  judgment,  is,  while  the 
levy  subsists,  a  satisfaction  of  the  judgment ;  a  sale  of  other  property  than 
that  embraced  in  the  levy,  by  another  execution  in  the  same  judgment, 
while  the  first  levy  remains  undisposed  of,  passes  no  title. 

Bingaman  v.  Hyatt,  et  al*  437. 

3.  An  irregular  forthcoming  bond,  incapable  of  forfeiture,  being  taken,  does 
not  discharge  the  levy  of  the  execution,  and,  upon  the  quashing  such  a  bond, 
the  original  judgment  remains  in  full  force.    lb, 

S.  Upon  an  execution  issuing  upon  a  judgment,  a  levy  was  made,  and  an  ille- 
gal forthcoming  bond  was  given,  which  was  afterwards  quashed,  another 
execution  issued  upon  tlie  original  judgment,  and  property  was  sold  under 
it ;  held^  that  the  purchaser  acquired  no  title ;  the  judgment  being  in  law 
satisfied  by  the  first  levy.    R. 

4.  Qu<ere,  Where  a  sheriff  levies  upon  and  sells  more  land  than  is  necessa- 
ry to  satisfy  the  execution,  where  the  land  is  capable  of  division,  is  such  a 
sale  void  ?    lb. 

SCHEDULE. 
1.  Where,  in  a  deed  of  assignment  of  its  property,  a  bank  conveyed  in  gen- 
eral words,  all  its  effects ;  heU,  that  the  omission  to  annex  a  schedule  of  the 
property  assigned,  is  no  objection  to  the  validity  of  the  assignment 

Robinsy  et  dL  v.  Embry,  et  al  207. 
3l  In  a  deed  of  assignment  by  a  bank,  a  covenant  on  the  part  of  the  assignees 
to  exhibit,  periodically,  a  statement  of  their  accounts  to  the  board  of  direc- 
tors, is  no  objection  to  the  validity  of  the  assignment,    lb, 

3.  Where  a  deed  of  assignment  by  an  incorporation,  of  its  effects  for  the  pay- 
ment of  its  debts,  is  void  in  part,  it  is  void  in  toto.    lb. 

4.  A  provision  in  a  deed  of  assignment  by  a  bank,  requiring  the  assignees  **  to 
pay  all  the  necessary  expenses  of  the  president,  directors,  and  company  of  the 
bank,  in  the  management  of  the  corporation^ ;  hdd,  not  to  be  such  a  reserva- 
tion for  the  benefit  of  the  grantor,  as  will  make  the  assignment  void  upon  its 
face,  the  fund  assigned  for  the  payment  of  the  debts  being  not  only  of  a 
limited  and  definite  amount,  but  also  of  an  indefinite  assignment  of  annually 
accruing  profits ;  and  the  reservation  not  appearing  to  be  for  any  fraudulent 
purpose.    76. 

VOL.  I.  89 
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SECRET  TRUSTS. 

1.  An  agreement  between  two  parties,  that  one  shall  hold  in  his  name  the 
property  of  the  other,  and  shall  pay  with  it  the  debts  of  the  latter,  and  use  it 
as  he  msy  direct,  is  such  an  agreement  as  a  court  of  equity  will  enforce  as 
between  the  parties ;  and  it  can  only  be  assailed  at  the  instance  of  credhota 
who  are  thereby  defrauded.    Everett  v.  Winnj  daL€7. 

2.  E.  files  his  bill,  stating,  that  he  held  of  W.  in  secret  trust  for  the  benefit  of 
W^  and  to  secure  advances  of  himself  for  W.'s  account;  that  W.  was  in 
arrears  for  money  thus  advanced,  in  a  large  sum,  and  had  fraudulently  pro- 
cared  G.  to  become  the  purchaser  with  W.'s  money,  at  a  tax  sale  of  the 
property  so  held  by  E.,  and  seeking  to  subject  the  property  in  the  hands  of 
G.  to  the  advance  so  made ;  hdd,  that  a  court  of  equity  would  haTC  juriedie- 
tion  of  the  case ;  upon  the  answer,  however,  of  G.,  denying  the  fraad,  and  it 
not  being  established  by  proof,  the  jurisdiction  would  cease.    B, 

SEPARATE  ESTATE. 
S.  by  deed  of  gift,  conveyed  to  F.  certain  negroes,  in  these  words,  « in  traat 
for  the  use  and  benefit  of  my  daughter  Ann  and  her  lawful  heiis,"  "  in  trust 
for  the  proper  use  and  benefit  of  the  said  Ann  and  her  beiis  forever* ;  hdd, 
that  these  words  conveyed  to  the  daughter  an  estate  for  her  sole  and  8e|>- 
arate  use,  and  that,  during  her  life,  it  was  not  subject  to  the  debts  of  the  has- 
band.  fforren  v.  HaUy,  d  aL  647. 

SKERIPP. 

1.  The  return  of  satisfaction  upon  an  execution,  though  false,  so  far  extin- 
guishes the  lien  of  the  judgment  upon  which  the  execution  issued,  that 
property  of  the  defendant  in  the  execution,  sold  subsequent  to  the  return, 
would  no  longer  be  subject  to  it   Parks  v.  Person,  ei  aL  76. 

2.  Miler^  if  the  false  return  is  made  after  sale  of  property  of  the  defendant ; 
in  such  case,  on  the  return  being  vacated,  the  lien  would  still  exist  on  the 
property  previously  sold.    Jb, 

3.  It  is  wholly  irregular  to  set  aside  a  return  of  satisfaction  upon  an  execu- 
tion, in  a  court  of  law,  without  notice,  at  least,  to  the  defendant  in  the 
execution ;  such  a  proceeding  is  absolutely  void.    16. 

4.  Whether,  where  the  vacating  a  false  return  upon  an  execution  will  afiect 
the  rights  of  subsequent  purchases  from  the  defendant  in  the  execution, 
these  subsequent  purchasers  are  entitled  to  notice  of  the  proceedings. 
Quote,    lb.    ■ 

5.  Qtusre.  Where  a.  sheriff  levies  upon  and  sells  more  land  than  is  necessary 
to  satisfy  the  execution,  where  the  land  is  capable  of  division,  is  such  a  sale 
void  ?    Bir^aman  v.  HyaU,  et  oL  437. 

6.  A  sheriff's  return,  that  he  took  a  forthcoming  bond,  which  was  fc^eited,  is 
not  conclusive  evidence  of  the  fact,  but  may  be  impeached  collaterally  in  a 
proceeding  to  which  the  sheriff  is  not  a  party.    Patterson  v.  Denton,  S92, 
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SLAVEa 

1.  R.  &  H.  introduced  Degrees  into  this  State  since  the  first  of  May,  1838,  as 
merchandise,  and  for  sale,  and  sold  them  to  R.,  and  took  in  payment  for  them 
the  notes  of  A.  payable  to  H.  G.  R.,  and  by  H.  G.  R.  indorsed,  secured  by 
mortg[age  on  a  tract  of  land ;  held,  U])on  this  state  of  fact,  that  R.  &  H. 
were  entitled  to  foreclose  the  mortgage  given  by  A.  and  assigned  in  pay- 
ment of  the  illegal  consideration  by  H.  G.  R.  to  R.  &.  H. 

Rowan  ^  Harris  v.  Adams^  d  al,  45. 

%  A  vendee,  having  purchased  negroes  introduced  into  this  State  in  violation 
of  the  constitution,  cannot,  in  a  court  of  equity,  escape  the  payment  of  the 
purchase-money,  without  ofQsring  to  surrender  back  the  slaves,  and  account 
for  their  hire,    lb, 

3.  Where  the  bill  charged  upon  the  defendant  the  introduction  of  negroes  into 
this  State  for  sale,  which  was  positively  denied  by  the  answer  taken ;  hdd, 
that  proof  of  mere  admissions  of  the  party  defendant,  that  he  had  so  intro- 
duced the  negroes,  would  not  alone  be  sufficient  to  overthrow  the  positive 
denial  of  the  answer  and  the  corroborative  proof.    Hope  v.  EvanSf  et  oZ.  195. 

4.  Where  a  party  has  knowingly  entered  into  an  illegal  contract,  and  has  vol- 
untarily made  payments  therein,  he  has  no  claim,  either  in  law  or  equity,  to 
recover  back  tlie  money  so  paid.    Ih. 

5.  E.  sold  H.  a  tract  of  land  and  negroes,  some  of  the  latter  of  which  had 
been  brought  into  this  State  in  violation  of  law,  for  sale ;  H.  made  partial 
payment,  and  filed  his  bill  to  rescind  the  contract  of  sale,  which,  he  averred, 
was  an  entire  one,  on  account  of  illegality ;  held,  that  H.  was  entitled  to  no 
relief;  that  the  Court  would  not  decree  a  repayment  of  the  money  already 
paid,  and  could  not  decree  a  partial  rescission  of  the  contract    lb. 

6.  G.  G.  bought  slaves  of  N.,  which  were  introduced  into  this  State  and  sold  in 
violation  of  law ;  and  to  secure  the  purchase-money  executed  a  deed  of 
trust  on  land,  and  afterwards  sold  the  land  to  C.  G.,  which  was  again  sold 
under  the  deed  of  trust  to  N. ,  at  which  sale  also  C.  G.  became  the  purchas- 
er, executed  his  notes  to  N.  for  the  purchase-money,  and  gave  a  deed  of 
trust  to  secure  their  payment ;  N.  attempted  to  sell  under  the  deed  of  trust, 
and  was  enjoined  by'  C.  G.,  on  the  ground  that  this  debt  to  N.  was  the  as- 
sumption by  him  of  the  debt  of  G.  G. ;  heU  that  the  illegality  of  the  con- 
sideration of  the  notes  of  G.  G.  did  not  attach  to  the  notes  by  C.  G.,  and 
that  N.  was  entitled  to  sell  under  the  deed  of  trust. 

Gibson's  heirs  v.  MbUU,  et  aL  278. 

7.  A  mortgagee,  who  sells  a  portion  of  the  mortgaged  property,  must  account 
for  the  value  of  the  property  sold,  and,  if  slaves,  for  their  hire. 

Craft  v.  Bullard,  d66. 

8.  H.  and  others  filed  their  bill,  stating,  that  the  will  of  their  ancestor,  made  in 
a  fit  of  lunacy,  had  been  probated  by  fraud,  and  praying  the  Court  of  Chan- 
cery would  set  the  probate  aside :  the  will  contained  a  clause  emancipating 
the  slaves  which  remained  in  the  hands  of  the  executor,  and  also  constitated 
a  residuary  legatee,  who  was  not  made  a  party  to  the  bill ;  heldf  that,  though 
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the  Court  of  ChaDcery  had  no  jurisdiction  to  set  aside  the  probate  of  the 
will,  yet,  that  the  emancipation  of  the  slaves  was  a  void  bequest,  and  to  that 
extent  the  Court  would  have  jurisdiction,  if  the  residuary  legatee  had  been 
a  party  to  the  proceedings.    Hamberliny  d  al,  v.  Temff  d  oL  589. 

SPECIFIC  PERFORMANCE. 

1.  F.  and  J.  entered  into  partnership,  to  transact  the  mercantile  business;  F. 
sold  to  J.,  and  J.  gave  F.  a  bond  of  indemnity,  with  surety,  conditioned  to 
pay  all  the  debts  of  the  firm ;  J.  died  insolvent,  without  leaving  any  legal 
representative,  and  leaving  the  debts  unpaid ;  F.  filed  a  bill  against  the  sure- 
ties in  the  indemnity  bond,  to  compel  them  toti  specific  performance  of  their 
contract;  hdd,  on  demurrer  to  the  bill,  that  the  Court  could  not  grant  the 
relief  asked,  and  decree  a  specific  performance  of  such  a  contract 

Foote,  etoLy,  Garland^  et  cd.  95. 

2.  S.  contracted  with  P.  and  others  to  do  a  piece  of  work,  for  a  certain  agreed 
price,  and  receive  his  pay  in  the  notes  of  a  certain  bank,  or  their  equivalent, 
the  price  agreed  to  be  paid  being  but  a  fair  compensation  for  the  labor  to  be 
done ;  before  the  work  was  completed,  the  notes  of  the  bank  agreed  upon 
depreciated  to  be  worth  but  one  tenth  part  of  their  value  at  the  time  of  the 
contract ;  S.  filed  his  bill  to  enforce  the  payment,  in  good  money,  of  the  debt 
due  to  him,  which  P.  and  others  resisted,  and  claimed  the  right  to  pay  in  the 
notes  agreed  on  ;  hddf  that  the  great  depreciation  of  the  notes  was  a  circum- 
stance not  looked  to,  or  provided  for,  by  either  party,  and  that  it  would  be 
inequitable  to  force  S.  to  receive  them,  and  that  he  was  entitled  to  recover  a 
fair  price  for  the  work  done,  in  current  money. 

San^Ie  v.  Pickens,  ef  a2.  501 . 

3.  H.  bought  land  of  P.  and  L.,  and  gave  his  notes  for  the  purchase-money, 
and  took  their  bond  for  title;  H.  did  not  pay  the  notes  when  due,  and  P.  and 
L.  sold  the  land  to  B.  and  M.,  who  had  knowledge  of  the  title  sale  to  H. ;  H. 
filed  his  bill,  offering  to  pay  the  notes,  and  demanding  title  ;  held^  that  H. 
was  entitled  to  the  land,  upon  the  payment  of  the  notes,  and  that  B.  and  M. 
held  the  legal  title,  for  the  benefit  of  H.    Hines  v.  Batne,  d  al  530. 

STATUTE  OF  LIMITATIONS. 

A  statute  of  limitations  of  possessory  actions  embrace  an  application  for 
dower.    Torrey  v.  Mmoff  d  aL  489. 

SUBMISSION. 

].  Where  a  cause  is  submitted  for  final  hearing,  and  some  point  in  the  case  is 
left  unproved,  or  is  not  sufSciently  explained,  it  is  in  the  power  and  discre- 
tion of  the  chancellor  to  remand  the  case  to  the  docket,  and  direct  it  to  stand 
over  for  further  proof.    PlarUers  Bank  of  Mssisnppi  v.  Courtney,  40. 

12.  A  cause  cannot  be  submitted,  against  the  consent  of  the  complainant,  for 
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final  heariDg,  at  the  same  term  of  the  Court  at  which  the  answers  are  filed; 
the  complainant  is  entitled  to  the  succeeding  term  to  take  testimony. 

EvereU  v.  Winn,  et  aL  67. 

SURETY. 
R.,  being  surety  to  A.  R.  for  T.,  was  indemnified  by  a  mortgage  on  T.'s 
property,  and  filed  his  bill  to  foreclose  the  mortgage,  and  be  discharged 
from  his  suretyship ;  htld,  it  was  no  answer  to  this  bill,  that  T.  had  been  gar- 
nisheed  at  law,  as  a  debtor  of  A.  R.,  and  that  the  garnishment  was  still  pend- 
ing.   Robinson  7.  Thompson,  tt  aL  454. 

T. 
TAX  SALE. 
1.  Where  a  tender  was  made  for  the  purpose  of  redeeming  property  sold  at  tax 
sale,  and  afler  the  tender  had  been  made,  the  person  desiring  to  redeem  also 
requested  the  purchaser  to  deliver  possession  of  the  property,  and  cancel  the 
tax  deeds ;  hdd,  that  the  requests  formed  no  part  of  the  tender,  and  were  not 
limitations  upon  it.    Bacon,  d  al,  v.  Conn,  348. 
3.  A  court  of  chanceiy  has  jurisdiction  to  decree  a  cancelment  of  a  tax  collec- 
tor's deed,  in  a  proper  case,  lb, 

TENDER. 

1.  To  constitute  a  valid  tender,  it  must  be  unconditional,  and  of  a  definite  and 
specific  character.    Bacon,  etoLy.  Conn,  348. 

9.  Where  a  tender  was  made  for  the  purpose  of  redeeming  property  sold  at 
tax  sale,  and  after  the  tender  had  been  made,  the  person  desiring  to  redeem 
also  requested  the  purchaser  to  deliver  possession  of  the  property,  and  cancel 
the  tax-deeds ;  hdd,  that  the  requests  formed  no  part  of  the  tender,  and  were 
not  limitations  upon  it    lb. 

3.  If  a  person  makes  a  tender,  coupled  with  a  condition,  and  the  tender  is  posi- 
tively rejected,  without  assigning  any  reason  or  objection  to  it,  how  far  the 
person  refusing  the  tender  can  afterwards  make  objections  to  the  form  and 
mode  of  it.     QiMsre.   lb, 

TESTIMONY. 
A  cause  cannot  be  submitted,  against  the  consent  of  the  complainant,  for  final 
hearing,  at  the  same  term  of  the  Court  at  which  the  answers  are  filed ;  the 
complainant  is  entitled  to  the  succeeding  term,  to  take  testimony. 

EvenU  v.  mnn,  d  aL  67. 

TIME. 
Time  is  never  important  in  equity,  unless  made  so  by  the  very  terms  of  the 
contract,  or  is  necessarily  so,  from  the  very  nature  of  the  property  about 
which  the  contract  is  made.    FkUher  v.  WUson,  d  aL  37& 
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TITLE. 

1.  A  rescission  of  a  cootraet,  on  account  of  alleged  defect  of  title,  will  not 
be  granted,  where  at  the  hearing  of  the  case  it  is  apparent  a  perfect  title 
may  be  had,  and  no  fraud  is  alleged  or  proved. 

Flddter  v.  Wils&n,  eijiL  :J76L 

2.  A  person  selling  property  under  a  defective  claim,  afterwards  by  purchase 
or  descent  acquired  a  perfect  title  i  held,  that  that  title  will  enure  to  the 
benefit  of  the  vendee.    Jb, 

3.  As  a  general  rule,  a  court  of  equity  will  not  rescind  a  contract  for  mere 
defect  of  title,  where  the  vendor  has  been  guilty  of  no  fraud,  mietake,  or 
misrepresentation,  unless,  at  tlie  time  of  the  decree,  it  appears  that  the 
vendor  is  totally  unable  to  make  title,  and  there  is  no  adequate  remedy  at 
law.    lb. 

4.  A  mere  stranger,  without  interest  in  the  matters  in  controversy,  has  no 
right  to  question  the  validity  of  the  title  to  the  property,  as  between  the 
other  parties  to  the  suit    Bingaman  v.  Ifyati,  d  aL  487. 

5.  The  rule,  that  a  party  roust  recover  upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  his  adversary's,  holds  equally  in  equity  as  at  law. 

PidDms  V.  Harper,  it  aL  5Sa 

6.  In  a  sale  by  a  person  who  acts  as  the  mere  agent  of  the  law,  or  ministeria] 
officer,  there  is,  as  a  general  rule,  no  implied  warranty  of  the  quality  or 
property  of  the  thing  sold ;  yet  this  rule  does  not  apply,  when  such  agent 
or  officer  assumes  an  authority  when  none  is  given  by  law,  in  such  case 
equity  will  grant  relief.    Lowry  if  PudteU  v.  M^DanM  tf  Bogen^  630. 

7.  Where  a  person  is  seeking  relief  in  equity  against  his  grantor  in  a  deed, 
on  account  of  a  failure  in  title  to  the  property  conveyed  by  the  deed,  a 
general  charge  of  defect  of  title,  without  stating  in  what  particnlar  the  de- 
feet  consists,  is  not  a  sufficient  charge  to  entitle  him  to  any  relief  therefor. 

Latham  v.  Morgan  if  FUx^  611. 

8.  Where  the  grantee  in  a  deed,  is  let  into  possession  under  bis  deed,  and  no 
eviction,  actual  or  threatened,  is  charged,  the  allegation  of  the  insolvency 
of  the  grantor  will  not  be  sufficient  to  entitle  the  party  to  relief  against  a 
defect  of  title  to  the  property,    ib. 

9.  The  words  ^  ^ant,  bargain,  and  sell "  in  a  deed,  under  the  statute  of  this 
State,  do  not  amount  to  a  general  warranty,  or  a  covenant  of  seisin ;  but 
merely,  that  the  grantor  has  not  done  any  act,  nor  created  any  incum- 
brance, whereby  the  estate  might  be  defeated,    lb, 

TREATY. 
].  The  refbsal  of  tlie  agent  of  the  United  States,  residing  with  the  Indians,  to 
register  the  application  of  the  Indians,  claiming  under  the  14th  article  of 
the  Dancing  Rabbit  Creek  treaty,  does  not  affect  the  validity  of  the  claims 
and  application  of  such  Indians. 

Heirs  of  C.  Land  v.  Hein  qf  T.  Land,  I5?<. 
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2.  The  right  of  the  head  of  a  Choctaw  faniily  to  a  reservation,  under  the  14th 
article  of  the  Dancing  Rabbit  Creek  treaty,  vested  whenever  such  Cliuc- 
taw  signified  his  intention  to  the  agent  of  the  United  States,  of  becoming 
a  citizen  of  the  State,  and  that  right  became  complete  whenever  a  resi- 
dence on  the  land  for  five  years,  subsequent  to  the  ratification  of  the  treaty, 
was  accomplished,    lb. 

9l  Under  the  14th  article  of  the  Dancing  Rabbit  Creek  treaty,  granting 
reservations  of  land  to  the  head  of  each  Choctaw  family,  and  to  each  of 
his  children,  the  treaty  intended  to  secure  to  the  head  of  the  family  only 
one  section,  and  to  each  of  the  children,  the  amount  stipulated  by  the  trea- 
ty ;  held^  therefore,  that  the  bill  of  a  Choctaw  Indian,  setting  up  title  in 
himself  to  the  portion  of  land  reserved  to  his  children,  must  be  dismissed. 

Pidiens  v.  Harper^  d  a^  539. 

TRUST  ESTATE. 

1.  It  10  not  necessary  to  make  the  personal  representative  of  a  deceased  party 
a  defendant  to  a  bill  filed  by  creditors,  seeking  to  subject  a  fund  specifi- 
cally pledged  by  .the  decedent  for  the  payment  of  their  debt;  no  claim 
being  made  upon  the  general  assets  of  the  estate. 

.  Martin,  PUasanis^  if  Co,  v.  Glasacockf  et  d,  17. 

8.  A  perron,  for  whoee  benefit  a  trust  is  created  without  his  knowledge,  may 
afterwards  affirm  it,  and  enforce  its  execution,    lb. 

3.  W.  (in  debt)  and  H.  (possessed  of  large  property)  being  about  to  marry, 
by  deed  of  settlement  before  the  marriage,  convey  to  a  trustee,  for  H/s  sole 
and  separate  use,  all  her  property  on  trust  1.  For  the  use  of  W.  and  H.  for 
their  natural  lives,  subject  to  disposal  by  H.  by  will.  2.  That  H.  should 
have,  during  her  life,  full  control  over  the  property,  and  that  it  should  not 
be  subject  to  W.*s  debts,  or  his  control.  3.  That  the  trustee  might  sell  when 
requested;  heU  that  W.,  on  the  death  of  H.,  had  no  right  in  the  property 
thus  conveyed,  or  to  a  participation  in  the  proceeds,  income,  or  profits  of  it 

Williams  v.  Claiborne,  et  aL  S55» 

4.  W.,  about  to  marry  H.,  declared  by  deed  his  intention  to  secure  to  H.  the 
separate  use  and  disposal  of  the  property  conveyed  by  the  deed,  and  also  the 
income  and  profits  of  it;  held,  that  W.  is  estopped,  by  the  recitals  of  the  deed, 
to  set  up  a  claim  either  to  the  property  or  the  profits  thereof,    lb. 

5.  To  enforce  a  specific  trust  upon  real  estate  from  loose  and  equivocal  ex- 
pressions made  by  one  of  tlie  parties  in  mere  social  conversations,  held  at 
difierent  times,  would  be  inequitable,  and  contrary  to  the  spirit  and  policy 
of  the  statute  of  frauds.    Marcer,  adnUnisirator,  etc  v.  Stark,  479. 

6i  The  existence  of  an  express  trust  necessarily  excludes  the  idea  of  an  im- 
plied trust  in  relation  to  the  same  thing,    lb, 

7.  J.  H.  executed  a  note,  with  W.  H.  as  his  surety,  to  L.  M.  &  Co.,  and  to  in- 
demnify W.  H.,  J.  H.  conveyed  property  in  trust  to  T. ;  L.  M.  &  Co.  trans- 
ferred the  note  to  D.,  who,  J.  H.  becoming  insolvent,  filed  a  bill  to  subject 
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the  property  conveyed  in  trust  to  T^  to  the  satisfaction  of  his  debt ;  hdd,  that 
the  trust  property  was  liable  in  equity  to  the  payment  of  the  note  in  the 
hands  of  the  assignee.    Dick,  et  cU,  v.  Truly,  el  al,  557. 

TRUSTEE. 

1.  A  trustee  to  sell  property,  who  has  advertised  it  for  sale,  being  the  mere 
agent  of  the  ctsiui  que  trust,  and  without  interest  in  the  controversy,  is  a 
proper  party  to  a  bill  filed  to  enjoin  the  sale  of  the  property  embraced  ia 
the  trust,  on  the  ground  of  a  fraudulent  combination  on  the  part  of  the 
cestui  que  trust,  and  another  person,  to  defraud  the  complaiDant  of  his  right 
in  the  trust  properly.    Everett  v.  Winn,  et  al,  67. 

2.  A  party  who  receives  from  his  debtor  the  note  of  a  third  person,  as  collate- 
ral security  for  his  own  debt,  is  bound  to  use  due  diligence  in  collecting  it, 
and  if  it  is  lost  by  any  delay  of  his,  he  becomes  responsible  for  the  amount. 

Steger,  adndnistraior,  v.  Btah,  et  aL  172. 

3.  A  mere  delay  to  prosecute  the  collection,  unaccompanied  by  consequent 
loss,  will  not  render  the  creditor  responsible.    lb, 

4.  Where  a  creditor,  having  sued  upon  collateral  paper,  granted  a  stay  of 
execution  for  six  months  upon  the  judgment;  held,  that  the  stay  is  not  such 
delay,  unless  the  stay  is  the  occasion  of  the  loss  of  the  debt,  as  will  render 
the  creditor  responsible  for  the  amount  of  the  collateral  paper.    R, 

5.  Banking  corporations  are  trustees,  not  only  for  the  stockholders,  bat  also 
for  the  creditors,  who  have  a  prior  and  paramount  equity. 

Robms,  et  al.  v.  Enibry,  et  al.  207. 
G.  The  creditors  of  a  corporate  body  can  enforce  their  claims  against  any  of 
the  property  of  the  incorporation,  in  the  hands  of  persons  affected  with  a 
knowledge  of  its  corporate  character,  lb. 
7.  A  corporation  is  trustee  for  the  creditors ;  and  where  a  transfer  of  its  prop- 
erty is  made  without  valid  consideration,  they  may  pursue  the  property,  and 
force  the  assignee  thereof  to  account  for  it 

ffright,  et  al  v.  Petrie,  et  al.  282. 


VENDOR  AND  VENDEE. 

1.  Where  a  vendee  takes  from  his  vendor  such  title  only  as  the  vendor  had,  he 
cannot  afterwards,  for  mere  defect  in  title,  obtain  a  rescission  of  contract. 

Pintard  v.  Martin,  et  aL  12a 

2.  Where  a  vendee  comes  to  the  knowledge  of  a  fraud  practised  upon  him  in 
the  sale  of  property,  and  aflerwards  continues  for  a  series  of  years  in  the 
use,  enjoyment,  and  occupation  thereof,  without  taking  any  active  measures 
for  redress,  or  making  known  any  dissatisfaction,  until  a  change  of  times 
may  have  depreciated  its  value,  he  can  have  no  relief  in  equity,    lb. 
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3.  A  sale  by  one  greatly  in  debt,  and  whose  every  means  were  more  than  de- 
manded to  meet  his  immediate  and  pressing  wants,  of  his  property,  on  a 
credit  of  nine,  ten,  and  eleven  years,  is  made  **  with  intention  to  hinder,  de- 
lay, and  defraud  creditors."    Pope  v.  AfulrewB,  d  al,  135. 

4.  If  a  vendor  make  a  fraudulent  sale  of  his  property,  to  avoid  the  payment  of 
his  debts,  to  a  vendee  ignorant  of  the  fraud  of  the  vendor,  the  vendee  will 
be  protected  as  a  purchaser  for  valuable  consideration.    lb. 

5.  A  vendee  of  land,  held  to  be  privy  to  the  fraud  of  the  vendor.  1.  Because 
he  was  the  brother  of  the  vendor,  and  lived  in  the  same  neighborhood,  and 
sometimes  together.  2.  Because  the  vendor,  at  the  time  of  sale,  was  em- 
barrassed by  debts,  and  that  embarrassment  known  to  the  vendee,  and  the 
vendor  had  declared  his  intention  not  to  pay  the  debts  embarrassing  him, 
which  declaration,  from  their  relation,  the  vendee  was  presumed  to  have 
known.  3.  Because  the  sale  was  made  upon  a  credit  of  eleven  years,  and 
the  vendee  knew  the  effect  would  be  to  divest  the  vendor  of  all  his  property, 
and  thereby  hinder,  delay,  and  defraud  creditors  in  the  collection  of  their 
debts.    lb. 

6.  Want  of  notice  protects  a  purchaser  against  a  latent  equity  only,  not 
against  the  legal  title ;  in  the  latter  case,  the  maxim,  caveat  emptor,  applies. 

Jenkins  v.  BodUy^  ei  al  33& 

7.  A  vendee  who  would  protect  himself  against  a  prior  equity,  upon  the  ground 
of  being  a  bona  fide  purchaser,  without  notice,  must  deny  notice,  fully,  posi- 
tively, and  precisely,  even  though  it  be  not  charged  on  the  other  side.  lb. 

8.  A  person,  selling  property  under  a  defective  claim,  afterwards,  by  purchase 
or  descent,  acquired  a  perfect  title ;  held,  that  that  title  will  enure  to  the  ben- 
efit of  the  vendee.    Fletcher  v.  Wilaonj  et  al.  376. 

9.  As  a  general  rule,  a  court  of  equity  will  not  rescind  a  contract  for  mere 
defect  of  title,  where  the  vendor  has  been  guilty  of  no  fraud,  mistake,  or 
misrepresentation,  unless,  at  the  time  of  the  decree,  it  appears,  that  the 
vendor  is  totally  unable  to  make  title,  and  there  is  no  adequate  remedy  at 
law.    Jb. 

10.  A  vendee,  discovering  a  defect  in  his  title,  should  at  once,  if  he  designs 
doing  so  at  all,  surrender  the  possession  of  the  property,  and  demand  a  re- 
scission, and  his  neglect  to  do  so  is  a  waiver  of  right  to  a  rescission,   lb. 

11.  It  is  essential  to  the  validity  of  an  administrator's  sale,  that  the  probate 
record  disclose  a  substantial  compliance  with  the  requirements  of  the  statute 
on  that  subject    Crmum,  etoLv.  BetaHey,  administrator^  561. 

12L  Where  a  person  is  seeking  relief  in  equity,  against  his  grantor,  in  a  deed, 
on  account  of  failure  in  title  to  the  property  conveyed  by  the  deed,  a  gen- 
eral charge  of  defect  of  title,  without  stating  in  what  particular  that  defect 
consists,  is  not  a  sufficient  charge  to  entitle  him  to  any  relief  therefor. 

Latham  t.  Morgan  4*  ^^^  611. 

VOL.  I.  90 
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W. 
WARRANTY. 

1.  A  covenant  of  general  warranty,  binding  the  grantor  and  his  heirs  in  a  deed 
of  bargain  and  sale  of  real  estate,  is  a  real  covenant,  running  with  the  land, 
and  enures  to  the  benefit  of  all  subsequent  purchasers. 

Torrty  v.  Mxnwr^  H  aL  489. 

2.  S.  G.  sold,  by  deed  of  warranty,  binding  himself  and  heirs,  a  tract  of  land 
to  W.,  who  intermarried  with  A.  G.,  one  of  the  heirs  of  S.  G. ;  W.  alienated 
the  land,  and  died;  his  widow  applied  for  dower  in  the  land  so  sold  to  her 
husband ;  hddy  that  she  was  not  entitled  to  dower  therein.     Jf^. 

3.  In  a  sale  by  a  person  who  acts  as  the  mere  agent  of  the  law,  or  as  a  min- 
isterial oflScer,  there  is,  as  a  general  thing,  no  implied  warranty  of  the  quality 
or  property  of  the  thing  sold ;  yet  this  rule  does  not  apply,  when  such  agent 
or  officer  assumes  an  authority  where  none  is  given  by  law ;  in  such  case» 
equity  will  grant  reliefl    Lowry  <ljr  PucktU  v.  MDonald  df  Rogers,  620. 

4.  The  words,  **  grant,  bargain,  and  sell,"  in  a  deed,  do  not,  under  the  statute 
of  this  State,  amount  to  a  general  warranty,  or  covenant  of  seisin ;  but 
merely  that  the  grantor  has  not  done  any  act,  nor  created  any  incumbFance, 
whereby  the  estate  might  be  defeated.    Latham  v.  Morgan  4-  Filz,  61 1. 

WILL. 
].  Where  a  will,  made  in  another  State,  is  probated  there,  and  the  testator  has 
property  in  this  State,  and  a  copy  of  the  probated  will  is  admitted  to  probate 
in  this  State,  according  to  the  statute  (How.  and  Hutch.  388),  in  a  suit  for 
a  legacy  under  the  will,  brought  in  the  courts  of  this  State,  a  certified  copy 
of  the  probate  copy  of  the  will,  from  the  probate  court  in  this  State,  will  be 
admissible  evidence.    Monigomery,  et  uxor^  v.  MUliken,  d  uxor^  et  aL  495. 

5.  If  the  probate  of  a  will  has  been  obtained  by  fraud  or  surprise,  the  probate 
courts  of  this  State  have  power,  upon  a  proper  showing,  to  vacate  the  pn>- 
bate  thus  irregularly  obtained,  examine  the  whole  matter  de  no90f  and  decide 
accordingly.    Hamberlinj  doLy,  Teny^  execuior^  et  aL  589. 

3.  The  probate  courts  in  this  State  have,  under  our  constitution,  sole  jurisdic- 
tion of  wills,  a  jurisdiction  at  least  commensurate  with  that  of  the  ecclesias- 
tical courts  of  Great  Britain ;  and  the  court  of  chanceiy  has  no  power,  in 
this  State,  to  decree  the  probate  of  a  will  void,  even  though  charged  to  have 
been  procured  by  fraud,  such  power  belonging  exclusively  to  the  probate 
courts.    2b. 

4  H.  and  others  filed  their  bill,  stating  that  the  will  of  their  ancestor,  made  in 
a  fit  of  lunacy,  had  been  probated  by  fraud,  and  praying  that  the  court  of 
chancery  would  set  the  probate  aside ;  the  will  contained  a  clause  emanci- 
pating the  slaves  which  remained  in  the  hands  of  the  executor,  and  also 
constituted  a  residuary  legatee,  who  was  not  made  a  party  to  the  bill ;  hdi^ 
that  though  the  court  of  chancery  had  no  jurisdiction  to  set  aside  the  probate 
of  the  will,  yet  that  the  emancipation  of  the  slaves  was  a  void  bequest,  and 
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to  that  extent  the  court  would  have  jurisdiction,  if  the  residuaiy  legatee  bad 
been  party  to  the  proceedings.    lb, 
5,  All  personal  property  of  a  testator  not  disposed  of,  that  by  lapse,  or  void  be- 
quest for  illegality,  does  not  pass  as  directed  by  the  testator,  goes  to  the 
residuaiy  legatee.   A  different  rule  prevails  as  to  real  estata    lb. 

WITNESS. 

1.  It  is  a  sufficient  ground  to  suppress  a  deposition,  that  the  witness  testifying 
is  a  defendant  to  the  original  bill,  and  no  order  of  court  had  been  given  au- 
thorizing his  depositions  to  be  taken.    Payne  v.  CoiMin,  daL^, 

2.  If  the  objection  relates  to  the  competency  of  the  witness,  it  can  only  be 
made  at  the  final  hearing.     Gordon  v.  WaUdns,  et  aL  37. 

3.  An  administrator,  who  is  also  the  son  of  his  intestate,  is  not  a  competent 
witness  to  prove  that  his  intestate  did  not  execute  a  note,  upon  which  it  was 
attempted  to  render  him  liable.    M*Intyre  v.  Ledyard,  Hatter,  <!jr  Co,  91. 

4.  An  administrator,  who  revives  a  suit  of  a  deceased  complainant,  is  not  a  com- 
petent witness,  on  behalf  of  his  intestate,  because  he  is  liable  for  costs.    lb, 

5.  A  defendant  charged  with  colluding  with  his  codefendant,  in  regard  to  the 
transaction  sought  to  be  impeached,  cannot  be  a  witness  for  his  codefend- 
ant, especially,  where  he  is  liable  for  cost&    Pope  v.  Andrews^  et  aL  135. 

6.  A  vendor  of  land,  who  has  taken  a  deed  of  trust  to  secure  to  himself  the 
purchase-money,  is  not  a  competent  witness  for  the  vendee,  when  the  sale 
is  attacked  as  fraudulent,  to  prove  its  fairness  or  testify  in  relation  to  it,  he 
being  directly  interested  in  upholding  the  sale,  in  order  to  enforce  the  pay- 
ment of  the  notes  secured  by  the  deed  of  trust    lb. 
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VESEY  JR.'S  CHANCERY  REPORTS. 

TWENTY   yOLVHES.      6fO» 
EDITED  BY  CHARLES  SUMNER,  ESQ. 

Wb  are  republishing  the  work  entire,  from  the  new  London  edition, 
adding  notes  and  references  to  sabsequent  English  and  American  cases, 
bringing  the  law  dowi\  to  the  present  time.  It  has  also  been  judged  adyisa- 
ble  to  embody  in  these  notes  the  most  important  parts  of  Horenden's  valuable 
annotations,  which  have  been  hitherto  published  in  two  volumes,  distinct  | 
from  the  Reports.  The  law  of  copyright  would  prevent  their  being  so  ap- 
propriated in  England.  It  is  thought  that  these  annotations,  when  intro- 
duced in  their  proper  places,  in  connection  with  the  cases  to  which  they 
refer,  will  add  essentially  to  the  value  of  the  present  edition.  The  whole 
work,  when  completed,  with  its  notes  and  references,  will  contain  one  of  the 
laigest  and  most  important  bodies  of  Chancery  Law  ever  pref'^ated  to  the 
profession. 

Extrad  Jrom  ike  Law  Reporter^  far  Maofj  1844.  * 

**  Messrs.  LitUe  and  Brown  propose  to  republish  these  valuable  Reports,  fiom  the 
last  London  edition,  prepared  by  the  author,  assisted  by  Mr.  Beames,  and  to  incorpor- 
ate into  the  body  of  the  work  the  valuable  annotations  of  Mr.  Hovendan ;  an  appropri- 
ation of  them  which  the  law  of  copyright  in  England  woold  prevent.  They  have  also 
secured  the  valnable  editorial  services  of  Charles  Sumner,  Esq.,  whose  distinguished 
professional  reputation  is  a  sufficient  assanmce  that  the  department  of  the  work  in- 
trusted to  his  hands— the  addition  of  the  American  cases  ana  the  recent  English  deci- 
sions—will be  performed  in  a  manner  worthy  of  the  high  character  of  the  original 
work. 

"  Mr.  Sunmer'a  great  piiifi  imiiijl  resources  would  make  us  leel  ooo0dent,  withoat 
knowing  anything  about  the  inRfer,  that  it  would  be  quite  impossible  for  him  to 
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perform  his  task  hk  a  mcacfre  style.  We  bav^e  had  the  privilege  of  seeing  a  por- 
tioa  of  th«  work,  as  prepared  by  Mr.  Samner  for  the  press,  and  we  can  assure 
our  readers,  that  in  his  annotalious  he  ha«!  hit  that  happy  medium  point,  eaually 
removed  from  prolixity  and  curtness,  in  which  safety  and  success  are  to  be  found. 
Not  only  is  the  law  carefully  brou^lit  down  to  the  present  time,  by  the  citation  of 
cases,  but  wherever  subse<juent  decisions  have  modified,  or  altered,  or  overruled  the 
positions  in  the  text,  the  fact  is  so  distinctly  staled.  Wherever  thcf  law  has  been 
misappreheride  1,  or  wherever  a  priacijilo  h-.is  been  t(»o  broadly  staled,  or  wherever  a 
nioe  distinction  has  be«'u  overhmkcd,  the  eorrei lion  is  male  m  that  respectful  man- 
ner which  is  always  due  lo  the  £^re;il  li^'liLs  of  liiQ  law,  whose  very  errors  are  to  be 
reverently  approached.  .  Wherever  the  oct:ision  olTers  ilsclf,  the  editorial  note  has 
been  expanded,  till  it  assumes  smnethinu'  of  tlie  j)ort  and  slnture  of  a  brief  legal  dis- 
sertation, in  which  the  topics  are  discn*^sc'd  inihe  assured  manner  of  one  who  feels  that 
his  font  is  planted  upon  familiar  t^round,  and  whose  mind  is  so  saturated  with  legal 
i(:nowleilErt»,  that  it  readily  pours  it  forlh  at  the  slightest  pressure,  reminding  us  of 
liiose  first  '  si)ri:jhtly  ru'nninirs  '  of  the  winenv'ss,  exiracied  by  no  force,  but  the  mere 
W'Miriit  of  ihc  grapes.  Mr.  Sumn»T  has  aUo  introduced  a  new  element  into  his  notes. 
We  all.ide  to  his  bioi^rapJiical  notices  of  tlie  einineut  men  whose  names  occur  in  the 
reports,  eiih'^r  in  a  juniuil  or  forensic  cnn.o  ity,  and  to  his  occasional  historical,  politi- 
cal, an<i  bibliou'raphical  illuslralitms  of  tlie  text.  The  most  time-savini?  practitioner 
will  not  object  to  find  here  and  there  a  pa'.rh  of  pleasant  reading,  breaking  the  lonsf 
monotony  of  nr?inneut  and  derj.^ion.  For  this  department  of  the  work  Mr.  Sumner  is 
peculiarlv  qualified.  They  who  have  rend  his  contributions  to  the  American  Jurist 
and  the  Low  Reporter,  need  not  be  told  that  in  what  may  be  called  the  literature  of 
the  law,  the  cariosities  of  ]e'.,'nl  learnini:,  he  has  no  rival  amoni:*  us. 

"  In  conclusion,  we  ple(l:,'e  our^^elvcs  to  our  ])rofessioual  brethren,  that  the  publishers 
have  in  More  for  tjjein  a  work  of  no  coiiuimn  value  —  a  work  enriched  by  various 
iearnins,  and  marked  by  vigorous  le'^iJ  ability.  The  practitioner  in  courts  of  equity 
wdl  find  it  an  excellent 'manual  for  daily  relerVnce.  He  will  not  be  vexed  with  omis- 
sions, nor  annoyed  with  the  clumsy  workniaii>!iip  of  the  journeyman  bookmaker,  nor 
teased  with  politic  evasions  of  dilHcult  questions.  We  lu>pe  that  the  circulation  of 
such  l)ooks  may  be  attended  with  an  inflirect  bfu-fil,  in  di^jjosing  the  members  of  the 
letral  profession  to  a  favorable  reception  of  the  principles  of  equity  jurispiudence, 
and  the  practice  of  courts  of  equity ;  a  system  wliich  has  thrown  so  many  convenient 
viaducts  over  the  yawning  chiwins  and  treacherous  morasses  of  the  common  law." 

Cambridge,  Nov.  4, 1S43. 
Messrs.  Little  and  Bpown, 

Gentlemen  :  The  Rep-nts  of  Mr.  Vesey,  Jr.,  in  twenty  volumes,  are  of  the  high- 
est authority,  and  constitute  one  of  the  ^landanl  works  in  Kquitv  Jurisprudence. 
They  contaili  tlu  deci^io'ih  of  two  of  the  most  eniincnl  jud^as  that  nave  sitlen  in  the 
court  of  chancery,  durif.','  a  viry  considcrabh'  )>ortion  of  their  judicial  lives  ;  I  mean 
LordKldon  a:ivl  Sir  Wiliintn  (irnnt,  whom  il  is  iinpovxilile  to  name  but  with  the  high- 
est reverence  and  r'^spect  for  tlv'ir  h^arnini,'  an!  :\l.iliiy.  A  new  edition,  such  as  you 
propose,  with  references  to  the  latest  English  decisions,  and  lo  those  in  the  American 
'  r.virts,  would  u:reallv  enhanco  the  practiral  utility  of  ihe  work  ;  and  the  price,  at  which 
you  propo'^e  lo  publish  the  vobnnes,  is  ccrlainlv  ver>'  cheap,  and  the  work  will,  I  feel 
confident,  receive  a  large  patrona^^n-  tVum  tlie  proffssijon. 

I  am  very  truly  and  rcspeclfullv  yours. 

JOSEPH  STORY. 

TERMS. 

The  Reports  of  Vesey,  Jr.  \vill  bo  printed  in  good  style  on  fine  paper,  ia 

twenty  volumes  octavo,  and  sold  to  subscribers  at  $2  50  a  volume,  well 

bound  in  law  sheep ;  the  whole  lo  be  coiBpleted  within  one  year  from  the 

time  when  the  work  is  commenced.     Gentlemen  who  may  wish  to  secure 

the  publication  of  the  work,  are  requested  to  send  us  their  names,  by  mail, 

as  early  as  {iracticable.     The  subscribers  to  the  work  arc  assured  that,  after 

publicati(m,  the  price  will  be  advanced  to  $3  50  a  volume.     Our  subscribers 

will  observe,  that  we  include  the  two  volumes  of  *'  Hovcnden's  Supplement'* 

in  the  twenty  volumes  ;  so   that  they  not  only  get  the  whole  work  at  the 

very  low  price  of  S  2  50  a  volume,   but  also  get  twenty-two  volumes  for 

twenty.    Four  volumes  of  the  work  are  now  printed,  and  the  whole  will  be 

finished  in  April,  1845. 
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II. 

A  TREATISE  ON  THE  LAW  OF  EVIDENCE. 

VOL.    II. 
CONTAINING   THE    APPLICATION    OP    EVIDENCE    TO    PARTICULAR 

ISSUES. 

BY  SIMOxV  GREENLEAF,  LL  D., 

Royall  Professor  of  Law  in  Hnrvard  University,  Cambridge. 

III. 

REPORTS  OF  CASES  IN  CHANCERY, 

FROM    1778  TO  1794. 

BY  WILLIAM   BROWN.  ESQ. 

WITH  THE  ANNOTATIONS  OF  MR.  BELT  ANI>  MR.  KUE.N. 

EDITED  BY  J.  C.  PERKINS,  ESQ. 
Four  Volumes,  8vo. 

"  Brown's  Reports  embrace  the  period  to  177d  to  17^4,  wliilc  the  woolsack  wai  occ.xi- 
pied  in  succession  by  those  two  roaster  minds,  Lord  Thurlow  and  Lord  Lou^hboroufj^li. 
The  first  appearance  of  these  reports  «;ecms  to  mark  an  f'[K)ch  in  the  Reporiv  of  Chan- 
cery notimhke  that  which  a  liiilo  later  was  oial.hshcd  I  y  the  Term  lU'iwrlH  in  tlic 
King's  Bench.  Thenceforward  the  ju.I?f>mfnts  in  both  courts  have  ap[)ejir«'d  in  an  un- 
broken succession.  Brown,  therefore,  must  he  considiicu  ua  the  Icjiuer  oi  the  rcguUxr 
line  of  Reports  in  Chancery. 

"The  cases  he  has  reported  are  of  great  practiral  value,  a  lun?e  part  of  tlieni  Jyinjr 
at  the  very  foundation  of  Chancers'.  Tlieir  importance  i»  attested  by  the  fact  tltal 
Brown's  Reports  are  ofi*^ncr  cited  f)y  writers  of  authority  than  any  other  si*ric»  of  Re- 
ports in  chancery.  In  Ensland  they  have  been  enriched  hy  learned  and  laborious  an- 
notations by  two  differcni  ediiorb,'  Mr.  Beit  and  Mr.  Eden.  Until  the  present  time, 
however,  no  edition  of  them  has  apt)earcd  in  the  United  Stales. 

"  We  have  now  before  us  the  first  volume  of  an  American  edition,  which  promises  to 
surpass  in  interest  and  practical  value  any  of  the  Kuplij-h  editions  of  the  work  ;—  nor 
do  wc  believe  that  there  is  any  odilion  o'f  any  Reports  that  has  ever  been  published, 
either  in  England  or  America, 'whuli  is  recominended  by  such  useful  and  ample  edilo- 
riaj  labors.  "The  notes  of  Mr.  Beit  have  b«  vn  retained,  and  those  o\  Mr.  Eden,  so  far  i 
as  they  could  be  made  supple n:Lntar>'  to  tjie«e,  have  bicn  added.  Thus  the  separate 
labors  of  these  editors  are  accumulated  on  the  same  pa^e,  imparting?  of  itself,  to  the 

e resent  edition,  a  higher  value  than  belonjjs  to  eilhi.r  of  the  Km;lihh  edilitms.     In 
ngland  no  similar  amalgamation  of  the  two  series  of  notes  could  talie  place,  as  each 

is  protected  hv  the  laws  of  copyri£?ht 'i'he  notes  of  the  present  edition   are 

strictly  practical.  They  are  calculaied  to  add  essentially  to  the  value  of  the  Hpiwrts, 
as  a  book  of  reference  m  courts,  and  of  daily  use  in  the  profession."  —  //a uj  Hqyortvr 
for  lilay. 

IV. 

JUST  PUBLISHED, 

A  TREATISE  OxN  THE  LAW  OF  CONTRACTS, 

BY  WILLIAM  W.  STORY,  ESQ. 
One  Volume.     Royal  8vo. 

Tbe  publishers  have  to  announce,  in  this  work,  the  first  American  treatise 
on  Contracts,  which  they  wiJJ  offer  to  the  profession  as  a  substitute  for 
Chitty's  work  on  the  same  s^flj^t.    The  work  has  been  written  primarily 


for  the  use  of  the  students  of  Dane  Law  College,  where  it  will  be  used  as  s 
text-book.  It  is  an  ample  treatise  on  the  principles  that  regulate  contracts 
in  general,  with  an  outline  of  the  more  important  parol  contracts ;  such  as 
Agency,  Bailments,  Guaranty,  Partnership,  Landlord  and  Tenant,  Sale, 
Warranty,  &c. ;  treatmg  each  in  detail.  We  have  reason  to  lielieve  that  it 
will  take  the  place,  and  more  than  fulfil  the  purposes  of  Chitty's  work  on 
the  same  subject. 

V. 

COMMENTARIES  ON  THE  LAW  OF  EVIDENCE. 

BY  SIMON  GREENLEAF,  LL.  D., 
Royall  Professor  of  Law  in  Hanrard  UniTersity,  Cambridge. 
Second  Edition,    One  Volume,  Octavo. 
This  work  is  arranged  in  Three  Parts.    The  First  treats  of  the  Nature, 
Basis,  and  Greneral  Principles  of  Evidence ;   its  general  divisions  into  Pos- 
itive and  Presumptive ;  the  Theory  and  Doctrines  of  Presumptive  Evidence, 
and  those  things  which  courts  will  themselves  take  notice  of,  without  proof. 
The  Second  Part  treats  of  the  Objects  of  Evidence ;  the  Rules  which  gov- 
ern its  production,  and  the  quantity  of  Proof  required ;  including  the  sub- 
jects of  Primary  and  Secondary  Evidence,  and  of  Original  Evidence  and 
Hearsay,  together  with  that  of  the  Admissibility  of  Parol  Evidence,  to  con- 
tradict, vary,  or  explain  that  which  is  in  Writing.     The  Third  Part  treats 
of  the  Instruments  of  Evidence,  whether  written  or  oral ;  including  the  sub- 
ject of  Witnesses,  and  the  weight  and  force  of  their  testimony ;   with  the 
Province  and  Duty  of  the  Jury. 

VI. 

THE  UNITED  STATES  DIGEST, 

BEING    A 

CONTINUATION  OF  METCALF  AND  PERKINS'S  DIGEST." 

Volumes  Two  and  Three. 
The  continuation  is  in  the  hands  of  Ggorob  T.  Curtis,  Esq.,  assisted  by 
Mr.  Mbtcalf,  and  the  profession  may  rely  on  its  early  completion. 

VII. 

MASSACHUSETTS  REPORTS. 

TYNG»S  REPORTS  OP  CASES  IN  THE  SUPREME  JUDICIAL  COURT  OF 
MASSACHUSETTS,  FROM  1804  TO  I8S3. 

Seventeen  Volumes,  Oetavo. 
(( Thett  Rapoita  embrace  ttw  DecWooi  of  the  Sapreme  Ooart  orMaHBCtraaettt  ftsoi  the  time  in 
wkich  they  flnt  befu  to  be  pabliibed  until  Mr.  Pickerlng«comHenced  lUs  labor>  u  Reportvr. 
DarlDg  a  portion  of  thia  period,  Chief  Joatlce  Panoni,  whoee  chaiader  for  learning  and  abililj 
baa  been  ao  widely  difFtaaed,  preaided  on  the  bench.  No  Repoita  have  aoMained  a  higher  repa- 
tation  thxonghoat  the  country  than  theae,  or  have  been  more  extenaively  cited.  The  whole  aeriea 
hfu  been  atereotyped,  and  ia  enriched  by  the  learned  Annotations  of  Benjamin  Rand,  Eaq.,  of 
the  Bortonbar." 


} 
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vni. 
MINOT'S  DIGEST  OF  ALL  THE  REPORTS 

OF  TBS 

SUPREME  JTJDICUL  COURT  OF  MASSACHUSETTS. 

In  One  Volnme  Royal  8to.    900  pages.    Beautiful^jprinted  on  fine  sized  paper. 

BEING   ▲   DIGEST 

Of  the  DeciflioDB  reported  in  the  Seventeen  Volumes  of  MassachasettB 

Reports ;   the  Twenty-four  Volumes  of  Pickering's  Reports ; 

and  the  first  Four  Volumes  of  Metcalf 's  Reports^ 

The  insenion  of  the  Fourth  Volume  of  Metcalf 's  Reports  in  an  Appendix, 

makes  this  Digest  extend  over  all  the  Decisions  of  the  Supreme  Judicial  Court, 

which  have  as  yet  been  published. 

NoHot  By  Judge  Walker'-^  Western  Law  Jovmal  qf  Jtme,  1844. 

"  Mxnot's  Dxgbst.  This  is  a  digest,  in  one  rolnme,  of  all  the  Massachusetts  reports, 
down  to  the  present  time ;  that  is  of  seventeen  -Volumes  of  Massachusetts,  twenty-four 
of  Pickering,  and  four  of  Metcalf 's  Reports.  It  is  published  by  Little  ^  Brown,  of 
Boston,  and  for  sale  by  Desilver  &  Burr,  of  Cincinnati.  I  wouldT  call  the  attention  of 
the  profession  to  it.  as  the  completest  specimen  of  a  Digest  that  has  yet  appeared.  The 
table  of  cases  at  tne  b^;inniog  refers  both  to  the  page  of  the  Reports,  and  of  the  Di- 
gest, and  there  is  a  very  full  index  at  the  end.  But  the  greatest  merit  will  be  found  in 
the  clearness  and  brevity  with  which  the  points  are  stated.  Mr.  Minot  appears  to 
have  examined  each  case  fi>r  himself^  and  extracted  the  very  essence  of  it.  Ana  although 
a  digest  is  never  resarded  as  authority,  with  the  exception  of  Comyn,  my  examination 
of  this  induces  the  oelief  that  there  would  be  little  danger  in  makmg  this  another  ex- 
ception.   Ed." 

IX. 

AMERICAN  JURIST  AND  LAW  MAGAZINE, 
FROM  APRIL,  1838  TO  JANUARY,  1843 ; 

Daring  which  period  it  was  conducted  and  principally  edited 
BY  LUTHER  8.  GUSHING. 

These  ten  volumes  of  the  American  Jurist,  being  the  only  ones  which  can 
now  be  obtained  in^  complete  and  consecutive  form,  constitute  of  themselves 
as  entire  and  distinct  a  work  as  any  periodical  can  do ;  and, -moreover,  con- 
tain many  valuable  original  articles  (particularly  the  entire  series  on  Con- 
tracts, by  Theron  Metcalf,  Esq,)  and  Digests  of  all  the  recent  English  and 
American  Reports. 

The  ten  volumes,  neatly  half  bound  in  Law  binding,  are  sold  for  $  1  25  a 
volume—  $  IS  50  ibr  the  set. 

X. 

THE  WORKS  OF  EDMUND  BURKE. 

In  Nine  Velumes,  Octavo.  Price  reduced  to  $  13. 
**  The  present  edition  of  Burke's  V^rks  Is  more  complete  tban  any  one  w||ch  bai  hitherto  ap- 
peared either  in  England  or  America.  It  eoraprlaes  the  entire  contents  of  the  English  edition  of 
hb  works  in  sixteen  octavo  ▼oiomes,  Indadfag  two  volaroes  of  speeches  on  the  Udal  of  Hastings, 
ynbUshed  In  1897,  and  which  have  never  before  been  republished  la  this  country,  it  also  con- 
tains  a  reprint  of  the  work,  entitled  *  An  Account  of  the  European  SetUeroents  in  America/ 
fint  published  In  1761,  (which,  though  published  anonymously,  is  well  known  to  have  been  writ* 
ten  by  Burke,)  and  also  the  correspondence  with  French  Laurence,  which  are  not  contained  in 
the  English  edition  of  his  collected  works.    Although  the  present  edition  contains  a  volume  more 
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j  tban  the  latest  and  beat  Engliah  one,  It  is  offered  at  leaa  than  on«i  half  the  price.     It  has  been 

the  aim  of  the  pnbliabera  to  present  the  work  In  a  form  sad  atyle  worthy  of  iti  contents ;  aad  it 
Is  confidently  offemd  to  the  favorable  regard  of  the  public  from  its  completeness,  its  modenta 
price,  and  its  typographical  excellence."  — Pr</2ie<  to  tAe  aditiom. 


■,  SPARKg'S  AMERICAN  BIOGRAPHY. 

(SECOND   SERIES  —  VOL.    II. 
Containing  the  Lives  of  JAMES  OTIS  and  6eneral  OGLETHORPE. 

^  A  new  series  of  Sparks's  American  Biography  is  now  in  yess ;  the  first 

Tolume  of  which,  containing  the  Life  of  La  Salle,  by  Mr.  Sparks,  and  that 
of  Patrick  Henrt,  by  Hon.  A.  H.  Everett,  is  jast  published.     Othei  .vo]> 
I  ames  will  follow  at  intervals  of  about  three  months.    The  high  approbation 

^  and  &vor  with  which  the  public  received  the  first  series  of  this  work,  can 

^  leave  us  in  no  doubt  as  to  Ijbe  success  of  its  continuation,  especially  when  we 

bear  in  mind  how  many  eminent  American  names  are  not  embraced  in  that 
I  series.     Of  such  names,  it  is  sufficient  to  mention  those  of  Washington, 

Fianklin,  John  Adams,  Samuel  Adams,  John  Dickenson,  Robert  Morris,  Jef- 
ferson, Madison,  Jay,  James  Otis,  Richard  Henry  Lee,  Charles  Lee,  Marion, 
i  Greene,  Count  Rumford,  West,  Copley,  Stuart,  President  Dwight;  the  early 

I  Voyagers,  Jaques  Cartier,  Champlain,  La  Salle,  and  our  naval  commanders. 

I  From  these  materials  it  is  confidently  believed  that  another  series  may  be 

^  made,  which  will  be  in  no  degree  inferior  in  general  interest  to  the  first. 

The  public  are  well  awsre,  that  Mr.  Sparks's  researches,  both  in  the 
United  States  and  in  Europe,  for  several  years,  ha^e  put  him  in  possesion  of 
'  numerous  original  materials  relating  to  the  early  history  of  this  country  and 

»  of  the  Revolution,  which  will  enable  him  to  give  an  authority  and  interest  to 

these  lives,  that  could  hardly  be  derived  from  the  ordinary  sources  of  infor- 
mation. 

xn. 

THE   LONDON    ENCYCLOPAEDIA; 

Oft 

VXVZVBBSAX.    BXOTXOWABT 

W  ^rts,  iScfence,  JLfterature,  auli  :9tactfcal  l^aectmnfcs. 

»  COMPRIBIKQ    A   POPULAB   VIEW  OF 

\  THE  PRESENT  STATE  OF  KNOWLEDGE. 

Tenth  Edition.    With  great  Additions  and  Impfovements. 

■  Little  &  Brown  have  made  arrangements  for  a  supply  of  this  valuable 

Encyclopedia  expressly  for  the  American  market.  Copies  have  heretofore 
been  sold  here  at  $  120  for  the  twenty-two  volumes.  We  now  oS^  them  at 
$  50,  bound  in  cloth  ;  being  little  over  $  2  for  nearly  one  thousand  royal  8io 
pages,  illustrated  with  five  hundred  engravings.  *  It  was  published  in  London 
at  jC21,  equal  to  $  105.  The  notices  below  will  show  in  what  estimation  the 
work  is  held  by  competent  judges  ;  and  we  ask  for  it  the  support  which  its 
eminent  merits  so  justly  entitle  it  to  receive.  Copies  will  be  ready  for  de- 
livery early  in  July. 
*     Orders  from  a  distance  promptly  attended  to.      g 


^M. 


Pro8p<3cfi»  to  the  Ninth  London  EMon. 

"  In  offering  to  the  public  another  edition  of  the  London  Encyclopaedia,  the  propri- 
etor feels  it  incumbent  upon  him  to  accompany  it  with  the  following  itatement  of  the 
ori^,  nature,  and  progress  of  the  work ;  as  well  as  of  the  peculiar  claims  to  patronage 
which  this  new  and  greatly  enlarged  edition  presents  to  subscribers.  The  idea  of  a 
publication  of  such  extvit,  embracing  the  entire  circle  of  Science,  Axts,  and  Literature, 
on  a  scale  which  should  meet  the  wants  and  wishes  o£  the  difierent  classes  of  society, 
was  suggested  by  the  fdemand  for  another  edition  df*  the  Encyclopedia  Perthensis, 
which  had  been  long  out  of  print ;  or  for  some  similar  undertaking  that  might  supjdy 
its  ^ace. 

"The  conyiction  that  the  Encrclopcedia  Perthensis  would  require  such  a  revision  as 
would  be  tantamount  to  the  production  of  an  entirely  new  work,  induced  the  proprietor 
of  that  copyright  to  determiae  on  the  latter  measure.  The  time  was  fortunately  most 
propitious.  Padbape  there  never  was  a  period  when  a  Library  of  Dhwenal  Kmndedge 
m  a  single  woriTand  within  the  rea^ h  of  moderate  means,  was  more  imperiously  called 
for.  The  thinking  fieiculty  of  the  mass  of  a  great  people  has  been  awakened  from  the 
slugolber  of  ages  —  the  spirit  •f  inquiry  pervaded  every  class  of  the  community,  an  ardedl 
thirst  for  knowledge  was  abroad.  It  had  descended  from  colleges  and  schools,  from 
rank  and  professions,  down  to  Mechanics'  Institutes,  to  the  humble  dwellings  of  man- 
ual labor :  and  was  only  checked  by  the  difficulty  of  ohuiining  access  to  the  sources  of 
varied  information.  -  Books  were  indispensable,  but  mty  were  odstly.  Each  work 
treated  its  own  specific  subject,  and  no  other. 

"  In  these  circumstances  it  was  obvious  that  Encydopsdias  were  in  their  nature  best 
adapted  to  meet  the  exigency.  But  those  already  m  existence  were  too  ponderous,  too 
exclusive,  and  were  to  be  found  only  on  the  shelves  of  the  opulent.  A  Libbary  Mft 
THX  People  was  at  that  moment  a  desideratum.  The  field  was  unoccupied.  Polm- 
cations,  aance  so  widely  circulated,  were  not  then  thought  of;  and  if  they  had  been  in 
the  han<n  of  every  mechanic,  they  would  only  have  prepared  the  way  for  a  purerly  pop- 
ular work—  such  as  that  now  presented  noder  the  title  of  "  Thb  Lond      Enctclo- 

PJBDIA.''  ^ 

"  Cambridge,  April  23, 1342. 

"  Messrs.  Little  &  Bbown,  —  I  have  examined  some  of  the  volumes  of  the  *  London 
Encyciopsdia,'  and  it  appears  to  me  fully  to  answer  the  character  claimed  for  it  on  the 
title-page,  as  a  univeisal  dictionary  of  science,  art,  atfi' literature,  and  a  popular  view 
of  the  present  state  of  knowledge.  The  topics  are  numerous,  selected  witQ  apparent 
judgment,  and  so  arranged  as  to  afford  an  easy  and  immediate  reference.  Care  has 
evidently  been  taken,  in  preparing  the  several  articles,  to  suppress  superfluous  matter, 
and  to  condense  the  important  facts  within  as  small  a  compass  as  was  consistent  with 
a  clear  explanation  and  just'  analysis.  The  work  includes  a  complete  dictionary  of  the 
English  language,  on  the  plan  of  Richardson,  in  which  the  meanings  of  many  words 
are  illustrated  by  copious  extracts  from  the  most  approved  writen. 

"  From  the  inspection  I  have  given  it,  I  look  upon  the  work  as  one  of  much  intrinsic 
value,  and  as  being  extremely  well  suited  for  purposes  of  reference  on  all  the  subjecu 
of  general  knowl^ge. 

"  I  am,  gentlemen,  respectfuUMfOur  obedient  servant, 

.  "JARED  SPARKS." 


JUDGE    STORY'S    WORKS. 


XIII. 

COMMENTAJUES 
ON  THE  LAW  OF  BILLS  OF  EXCHANGE. 

BY  JOSEPH  STORY,  LL.  D.         c 

XIV. 

COMMENTARIES  ON  TIlE  LAW  OF  BAILMENTS. 

BY  JOSEPH  STORY,  Ll.  D. 

Third  Edition,  Enlarged. 


t 

XT. 

COMMENTARIES  ON  THE 

CONBTITUTION  OF  THE  UNITED  STATES 

BY  JOSEPH  STORY,  LL.  D.    3  Volumes. 

XVI. 

COMMENTARIES  ON  THE 

CONFLICT  OF  LAWS,  FOREIGN  AND  DOMESTIC. 

BY  JOSEPH  STORY,  LL.  D. 

Second  Edition,  much  Enlarged. 

XVII.       . 

COMMENTARIES  ON  EQUITY  JURISPRUDENCE, 

AB  ADMINISTERED  IN  ENGLAND  AND  AMEBICA. 

BY  JOSEPH  STORY,  LL.  D. 

Tw6  Volame^  Oc(^vo.    Third  Edition,  Enlarged. 

XVIII. 

COMMENTARIES  ON  PLEADINGS  IN  EaUITY, 

IN  ENGLAND  AND  AMERICA. 

BY  JOSEPH  STORY.  LL.  D.    Third  Edition. 

XIX. 

COMMENTARIES  ON  THE  LAW  ©F  AGENCY, 

BY  JOSEPH  STORY,  LL.  D. 

Second  Edition,  Enlarged. 

XX. 

COMMENTARIES 

ON  THE  LAW  OF  PARTNERSHIP. 

BY  JOSEPH  STORY,  LL.  D. 


Little  &  Browk,  Law  BookseUers,  and  Importers  of  Bodu,  &e-f  HS 
Washington  Street,  Boston,  have  constantly  for  sale  a  Tery  extensive  o<^ 
lection  of  Law  Books,  consisting  of  tlii  Reports  of  the  seTeral  States,  and 
the  English  Reports,  as  well  ancient  as  modem,  together  with  the  most  ap- 
proved elementary  treatises,  &c.  They  publish  tile  Massachusetts  Reforts 
complete  in  46  Tolnmes,  (Massaohusetts  Reports,  17,  Pickering,  S4,  Met- 
calf,  6,)  all  the  works  of  Judge  Story— Prof.  Greenleaf  s  Work  on  Evi- 
dence —  the  Reports  of  the  1st  Circuit  —  Mason,  6  Tolumas,  Smnnsr  3  toI- 
umeSy  Story,  1  volume  —  Metcalf  and  Perkins's  U.  S.  Digest,  to  be  com- 
pleted in  3  volumes  —  Minot's  Digest  of  Massachusetts  Reports,  1  Tolame, 
&c.  &C.  Orders  for  Foreign  Law  Books,  or  Miscellaneous  Books,  forwarded 
twice  a  monfh,  #ad  returns  received  by  the  Steamers.  Most  of  our  pnbJiet* 
tions  are  steiaotyped,  and  are  therefore  never  out  of  print  Iikiri», 
whether  Law  or  Miscellaneous,  furnished  at  the  shortest  notice,  on  as  good 
terms  as  can  be  offered  by  any  other  house  in  the  country.  Catalogues 
of  our  books  will  be  sent  gratis  to  such  gentlemen  as  dedrelttiem  and  wOl 
send  us  their  direction  free  of  postage. 


1 


«ft 


.  I 


iiiiiiuiiiiiiiii 

3  blDS  DbB  5A3  071 


i 


A 


